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ENVIRONMENTAL CONTROL HEARING BOARD 
 
 
The Indian River County (IRC) Environmental Control Hearing Board (the 

Board) held a meeting at the County Administration Building, Commission 
Chambers, 1840 25th Street, Vero Beach, Florida on Thursday, March 9, 2006, at 
12:30 p.m. 

 
Present were members: Chairman Alan Polackwich, Attorney Appointee; 

Steve Snoberger, Engineer Appointee; Richard Cahoy, and Clete Deller, Members-
at-Large Appointees and Dr. John McDonald, Medical Doctor Appointee. 

 
 Also present were IRC Environmental Health Department (Health Department) 
staff: Suzanne Vitunac, Legal Counsel; Cheryl Dunn, Manager; and Lori Hoffman, 
and Allen Watters, Environmental Specialists; IRC staff: Victoria Phillips, Staff 
Assistant IV.  Others present: George McCullers, Jr., Respondent, and Van and 
Susan MacGregor. 
 
Call to Order 

 
Chairman Polackwich called the meeting to order, and said he would like 

Attorney Vitunac to give a brief overview and her position on the issues, and then 
have the Respondent give an overview of his position. 
 
Roll Call by Secretary 

 
The Secretary called the roll and after having done so, a quorum was declared 

present.   
 
Additions-Deletions to Agenda 
 
 Attorney Polackwich asked if there were any additions or deletions to the 
agenda.  Attorney Vitunac indicated the page numbers were incorrect and II.1 should 
be changed from 22 through 49 to 1 through 30, and II.2 should be changed from 50 
through 55 to 31 through 39. 
 
Hearings 
 

Allied Diversified, Inc. et al, Case No. 399-05 (continued hearing from 
 February 2, 2006) 
 
 Attorney Vitunac explained the case had been continued from the February 2, 
2006 hearing which involved a septic tank repair/replacement.  She said on 
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November 15, 2004, Mrs. Carol Bevis, the property owner, called the Respondent to 
repair a hole in her septic tank lid and to pump it out.  Attorney Vitunac stated Mrs. 
Bevis had been told by the Respondent’s sales representative who came to her 
property the tank had been crumbling and needed to be replaced, at which time a 
handwritten agreement was entered into to replace the system.   
 
 Attorney Vitunac indicated Mrs. Bevis was dissatisfied with the lack of 
progress, and contacted the Respondent’s office on June 6, 2005 to cancel the 
contract; however, the following day while she was at work, the Respondent had dug 
up her yard and started the work.   
 
 Attorney Vitunac said Mrs. Bevis had been told by Bruce McCullers, one of the 
respondents, she did not have a choice about where the drain field would be placed 
because it would be up to the Health Department as to where it would be located.  
She pointed out the reason Mrs. Bevis had called the Health Department was to 
complain about the location of her drain field, unaware she had not received the new 
septic tank which she had contracted for.   
 
 Attorney Vitunac explained Mrs. Bevis had read a letter into the record at the 
last hearing, a copy of which is on file in the County Commission office, explaining to 
the Board her plumbing had never backed up.  She commented after Mrs. Bevis 
concluded her testimony on February 2, 2006, the Respondent had made a motion 
to continue the case, and the Board continued the hearing with respect to 
paragraphs 21 and 22, in order to give the Respondent additional time to present his 
case. 
 
 Attorney Vitunac mentioned Ms. Lori Hoffman, Environmental Specialist, 
Health Department, testified she had gone back to the property on August 2, 2005 at 
Mrs. Bevis’s request, and realized the tank was not structurally sound after 
observing none of the sections of the lid were sealed, and the water level in the tank 
was low.  Attorney Vitunac remarked Ms. Hoffman also testified the application 
originally submitted in this case should have been for a new septic tank, and for the 
drain field to tie into a second system which was on the property and not shown on 
the plans. 
 
 The Respondent, Mr. George McCullers, believed going back and forth with 
inconsistencies was a waste of time, and he was not sure what it would take to 
satisfy the Health Department.  He emphasized the job was sold by his salesman, 
John Vigliano, to Mrs. Bevis, and the major part of the issue was the sanitary 
nuisance; however, her toilets never backed up.  The Respondent agreed there had 
been an oversight on the repair installation application, but the problem had been 
solved, and as far as he was concerned, Mrs. Bevis should be satisfied.   
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 Ms. Hoffman testified on December 7, 2005, the Respondent informed her he 
would contact her when Mrs. Bevis’s job was completed.  Attorney Vitunac explained 
the reason for the inspection was so that Ms. Hoffman could see the outlet side of 
the new tank. 
 
 Ms. Hoffman continued the toilet had been directly connected to the new 
septic tank, but because the pipe did not have a uniform slope from the house to the 
tank, it took a couple of flushes for it to clear up. 
 
 Attorney Vitunac asked if the reinspection fees had been paid.  Ms. Hoffman 
responded the fees, which amounted to $150, had not been paid. 
 
 Ms. Cheryl Dunn, Environmental Health Manager for the Health Department, 
testified in an application for a septic system repair and replacement, the Health 
Department relied on the contractor to provide a plan showing where the drain field 
was going to be placed, and the Health Department verified if a particular location 
met the requirements.  Attorney Vitunac asked if there were other areas where the 
drain field could have been located.  Ms. Dunn said because the Bevis property was 
large, there would have been other options. 
 
 Ms. Dunn believed an amended permit application had finally been received 
on October 28, 2005, and approved on October 31, 2005, because it was the Health 
Department’s position that a new tank would be needed.  She indicated the job 
required the installation of a 900 gallon tank, and abandonment of the old tank and 
grease trap on the other side of the building.   
 
 Allen Watters, Environmental Specialist, Health Department, testified after the 
new tank was installed, he was called to inspect the septic tank, the lift station and 
the filter and at that time, the tank was uncovered and he was able to read the 
numbers on the tank.   
 
 Mr. Watters summarized during the entire time of the tank’s installation until 
December 13, 2005, there was no outlet “T”, and it was not operating as a properly 
functioning septic tank, because substances from the top of the water layer had 
been discharging into the drain field. 
 
 The Respondent asked who the manufacturer of the new septic tank was.  Mr. 
Watters said the name of the company was RRM, but he did not know what the 
initials stood for.  The Respondent remarked the filter would normally be built into the 
tank, and asked Mr. Watters if he was sure that was not the case.  Mr. Watters 
emphasized he had looked at several tanks and had never seen a filter built in and 
there was no “T” pipe. 



ECHB - Approved                                          March 9, 2006 
C:\Documents and Settings\webmaster.ADMIN\Desktop\03-09-06.doc 

4

 The Respondent testified he signed and filed the application for the drain field 
repair in this case and prior to doing so, he did not see the existing septic tank on the 
property, or visit the property prior to signing the application.  Attorney Vitunac asked 
if he spoke to his sales representative prior to signing the application.  The 
Respondent informed her since the employee had been discharged, he had not seen 
the contract entered into with Mrs. Bevis.  He said standard operating procedures 
had not been followed on this job and he had relied on the information given to him 
by other people who worked for him. 
 
 Attorney Vitunac pointed out the Respondent did not have any real excuse as 
to why it took almost three months from the time the contract had been signed and 
the down payment collected from Mrs. Bevis, to file an application.  The Respondent 
replied Mr. Vigliano had not turned the contract in on time, which was what slowed 
the job down. 
 
 Attorney Vitunac said the Health Department had been particularly 
sympathetic with the property owner in this case because it was a long-running 
problem.  She noted the application contained a lot of misrepresentations of relevant 
facts, and representations had been made to Mrs. Bevis which were not accurate.  
Attorney Vitunac remarked Mrs. Bevis had a contract for the replacement of a septic 
tank and had she not contacted the Health Department she would never have known 
the septic tank had not been replaced.  She added the septic tank was a cesspit 
because it had no bottom, and before it was replaced about a year later, it had been 
an improperly constructed septic tank.  Attorney Vitunac concluded the ground 
waters had been commingling with the contents of the septic tank, causing unlawful 
pollution, and the lids on the septic tank and concrete block surrounding the lid were 
not sealed, thereby exposing sewage. 
 
 Chairman Polackwich asked if Attorney Vitunac would be recommending 
penalties should the Board find violations.  Attorney Vitunac pointed out the costs 
had been very substantial because depositions had been taken, delays had taken 
place and a lot of site visits had been required. 
 
 The Respondent complained his integrity was in question, and he wished he 
could go through all of the allegations one at a time.  He said when listening to the 
previous tape, Attorney Vitunac had made a statement about the removal of a tree 
which would have died anyway.  The Respondent said he had already paid Mrs. 
Bevis $1,900, and had installed the plumbing and put the sod in, at his company’s 
expense.   
 
 Chairman Polackwich stated the alleged violations began with paragraph 6, 
and totaled 14 violations.  He suggested either taking the entire allegations as a 
group for a single discussion and motion, go through every violation and vote on 
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every paragraph from 6 to 22, except for paragraph 7, or accept them as a group 
except for those the Board wanted to pull out to deal with separately. 
 
 Attorney Vitunac remarked after discussions with Dr. McDonald, it was 
determined he would not participate in the issuance of a ruling because he was not 
an ECHB member and was not present at the February 2, 2006 hearing on this 
case; therefore, Dr. McDonald would abstain from voting. 
 
 Mr. Snoberger felt rather than go through each individual violation, he would 
rather take them as one series of events.  Chairman Polackwich opined since 
several of the allegations pertained to abandonment, perhaps that issue could be 
taken as a single group, and there might be other categories as well. 
 
 Mr. Cahoy stated from a historical standpoint, all of the noncompliance issues 
were interrelated and he did not see how extracting any items made any difference 
as far as the guilt or innocence on the overall issue; therefore, it should be dealt with 
in its entirety.  He thought the Respondent was guilty of everything contained in the 
Notice of Non-Compliance and recommended imposing a fine of $10,000. 
 
 Chairman Polackwich inquired if anyone felt differently and wished to assert 
the position that some of the violations had not been proven. 
 
 A discussion followed.   
 

ON MOTION by Mr. Cahoy, SECONDED by Mr. 
Snoberger, the members voted unanimously (4-0) to 
find the Respondent guilty of violations listed in the 
Amended Notice of Non Compliance, item 6 and items 
8 through 21.  Dr. McDonald abstained. 

 
 Chairman Polachwich remarked the issue would now be what the Board would 
consider to be an appropriate sanction. 
 
 Mr. Deller asked if any estimates had been done insofar as the manpower 
hours expended and if a $10,000 fine would be appropriate.  Attorney Vitunac 
informed him it would probably be in the $10,000 range.   

 
ON MOTION by Mr. Cahoy SECONDED by Mr. 
Snoberger to establish an upfront fine of $10,000, 
payable within 30 days. 

 
 UNDER DISCUSSION, Mr. Deller remarked the only observation he had was 
the Board would typically set a fine and purge a certain amount if there was 
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evidence the problem had been fixed.  He wondered if there was a way to give the 
Respondent an incentive to make sure these kinds of situations did not happen in 
the future. 
 
 Mr. Cahoy felt this case should stand on its own because the history was 
outrageous, and he was unclear as to whether or not Mrs. Bevis’s septic system was 
now functioning 100%; therefore, he did not see how purging any part of it relieved 
the Respondent’s responsibility or alleviated the Board’s obligation to levy a penalty 
which sent a clear message.  
 
 Chairman Polackwich pointed out usually when the Board purged a fine, it 
involved a problem which had not been fixed, but in this case, everything had been 
taken care of.  He said the attitude of the Respondent influenced the Board’s 
decision and the amount of the fine fluctuated if the Board felt it caught the 
Respondent’s attention to the extent it would stop the problem from recurring.  
Chairman Polackwich stated there had been a series of events which should not 
have happened and he was not entirely sure the Board had the Respondent’s 
attention yet.  He felt a significant fine was needed to get that message clearly 
across. 
 
 Mr. Cahoy noted there were still some inspection fees which had to be paid 
and would have to be settled. 
 

ON AMENDED MOTION by Mr. Cahoy, AMENDED 
SECOND by Mr. Snoberger, the members voted 
unanimously (4-0) to establish an upfront fine of 
$10,000, including the unpaid inspection fees of $150, 
to be paid within a 30 day period. 
 

 Allied Diversified, Inc., et al, Case No. 400-05 
  
 Attorney Vitunac explained this case involved a contract which had been 
entered into on July 23, 2004 on a blast and jet job for an onsite sewage treatment 
disposal system repair, where the contract provided for a one-year warranty.  She 
said it was the owner’s position that despite numerous phone calls and efforts to get 
the Respondents to honor her warranty, it had not been honored. 
 
 Chairman Polackwich asked if the case involved a violation of some type of 
environmental law.  Attorney Vitunac informed him Chapter 64E6, which the Health 
Department had asked the Board to take judicial notice of, set out standards for 
septic tank contractors, such as honoring written warranties. 
 



ECHB - Approved                                          March 9, 2006 
C:\Documents and Settings\webmaster.ADMIN\Desktop\03-09-06.doc 

7

 Mrs. Susan MacGregor testified in 2004, she had decided something had to 
be done about her septic tank system because pump outs had been taking place 
every year instead of the average five years.  She explained when she contacted 
Bruce McCullers, one of the Respondents about the problem, it had been suggested 
the blast and jet might be the solution, and it would cost $1,170.  Mrs. MacGregor 
indicated after she agreed, she received a handwritten warranty stating if the 
problem recurred within 12 months, $1,170 would be applied toward a new drain 
field. 
 
 Attorney Vitunac entered a Work Order dated July 14, 2004 into evidence as 
Exhibit 1, and a Work Order dated July 23, 2004 as Exhibit 2, copies of which are on 
file in the County Commission office.   
 
 Mrs. MacGregor continued at the end of May 2004, and the beginning of June 
2004, every time she did laundry and someone flushed the toilet, there would be 
sewage in her shower and on the floor of her bathroom; therefore, she had no choice 
but to call Mr. McCullers.  She said on July 19, 2004, one of the Respondents’ 
employees came to her residence and informed her she needed to pump out her 
tank.  Mrs. MacGregor added when she informed him about the warranty, he told her 
he did not know anything about it and requested a check in the amount of $175, 
suggesting she call Mr. Bruce McCullers directly.   
 
 Mrs. MacGregor said she called the Respondent, Mr. Bruce McCullers, on 
July 19, 2004, July 20, 2004, and finally on July 26, 2004, and he said he had no 
problem honoring the warranty, and would come over as soon as she informed him 
when she would be at the property.  She explained when she called him on July 27, 
2004, and received no response, she decided to call another septic tank company. 
 
 Attorney Vitunac entered Permit #4-1537 into evidence as Exhibit 4, a copy of 
which is on file in the County Commission office.  She asked Ms. Hoffman if it had 
been determined Mrs. MacGregor used an inordinate amount of water at the 
property.  Ms. Hoffman responded she had called the Utilities Department and 
obtained Mrs. MacGregor’s water usage, which was normal for that size house.  She 
reported when she went to the site, she noticed the drain field was 26 years old and 
it ran parallel to numerous large trees in Mrs. MacGregor’s yard.  She believed there 
was a combination of numerous factors leading to malfunctioning of the system; 
however, root intrusion was probably the cause of the drain field failure, which in her 
opinion should have just been replaced. 
 
 The Respondent testified his company routinely issued warranties and their 
procedure was to do blast and jet repairs, which was the least expensive, and this 
particular job had been out of warranty by a few days. 
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 Chairman Polackwich mentioned Mrs. MacGregor testified she had called on 
June 27, 2004, which encompassed the warranty period.  The Respondent said he 
made a lot of phone calls in a day and he would be hard pressed to remember 
dates, but he could almost guarantee the phone calls had not been made when Mrs. 
MacGregor said they had.  He said she was a very hard person to deal with. 
 
 Chairman Polackwich commented according to Mrs. MacGregor’s testimony, 
she had made several calls before July 24, 2004, and any one of them would have 
brought her within the warranty period. 
 
 Ms. Dunn testified the only time the Health Department was not supposed to 
approve a blast and jet job was when there was a verified hydraulic overload or a 
wet season water table less than 6 inches; otherwise, it was up to the septic tank 
contractor to apply what they agreed to with the customer.  She remarked the other 
issue had come up concerning roots and age of the system, but that was between 
the septic tank contractor and the customer. 
 
 Attorney Vitunac summarized the problem had arisen as a result of a breach 
of warranty which had created a sanitary nuisance in the MacGregor home. She 
explained a health hazard would be considered any time untreated sewage was 
exposed to humans, and although the facts of the case did not warrant a large fine, 
the Health Department felt compelled to bring it before the Board. 
 
 Mr. Cahoy asked how the County would deal with the health issue currently 
existing.  Attorney Vitunac informed him Mrs. MacGregor was going to have to deal 
with it and she had been working with a separate contractor to take care of it.  
 
 Mrs. MacGregor stated she would like her money to be refunded by the 
Respondent, at which point the Respondent agreed to pay the full cost in lieu of 
paying a fine.   
 
 Chairman Polackwich confirmed the two parties stipulated for the record they 
had agreed to settle the case by the Board entering an Order stating the Respondent 
would reimburse the sum of $1,170 plus $175 to the MacGregors within 30 days, 
which would bring it to conclusion.   
 

ON MOTION by Mr. Snoberger, SECONDED by Dr. 
McDonald, the Board voted unanimously (5-0) to 
accept the stipulation ordering the Respondent to 
reimburse the sum of $1,170 and $175 to Van and 
Susan MacGregor within 30 days. 
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Adjournment 
 
The meeting adjourned at 3:45 p.m. 


