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ENVIRONMENTAL CONTROL HEARING BOARD 
 
The Indian River County (IRC) Environmental Control Hearing Board (the 

Board) held a meeting at the County Administration Building, Commission 
Chambers, 1801 27th Street, Vero Beach, Florida on Thursday, December 1, 2011, 
at 12:30 p.m. 

 
Present were members: Chairperson Cynthia Hall, Attorney Appointee; Dr. 

Richard Baker, Member-at-Large; Richard Cahoy, Member-at-Large and Patrick 
Walther, Engineer.   Absent was Dr. Matthew Zoffer, Medical Doctor Appointee 
(excused).   

 
Also present was Florida Department of Health and Environmental Services 

(the Department) staff: Jennifer Peshke, Legal Counsel; Cheryl Dunn, Manager; 
and Charles Vogt III, Environmental Specialist III and Recording Secretary, Darcy 
Vasilas, Commissioner Assistant, District 3.   
 
Call to Order  

 
Chairwoman Hall called the meeting to order at 12:31 p.m. 
 

Roll Call by Secretary 
 

The secretary called the roll and advised the Board a quorum was present.   
 
Welcome to Jennifer Peshke, Esquire 
 

Ms. Dunn introduced Jennifer Peshke, JD, MPH, as the new environmental 
consultant.   
 
Consideration of August Minutes 
 
 Mr. Walther pointed out his last name was misspelled and due to the number 
of pages of the minutes (29 pages), it was agreed a search and replace would 
ensure all of the misspelled last names would be spelled correctly throughout the 
minutes.  
 

ON MOTION BY Dr. Baker, SECONDED BY Mr. 
Walther, the members voted unanimously (4-0) to 
approve the minutes of August 25, 2011, as corrected. 
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Additions-Deletions to Agenda  
 
 Ms. Dunn asked to discuss meeting dates for 2012 at the end of the meeting.  
She also corrected the case number for Vero Texaco was listed wrong – it should be 
487-11. 
 
 The agenda was approved with the stated changes.   
      
Swearing In of Those Who Intend to Testify 
 
 The secretary administered the testimonial oath to Charles Vogt, III, and 
Cheryl Dunn, Department of Health Department (the Department), who wished to 
testify at the meeting. 
 
Case # 484-10 – Verolago Homeowners Association 
 
 Attorney Peschke reminded the Committee this case involved a public 
swimming pool, which the Respondent Verolago Homeowners Association had failed 
to maintain in compliance with the Florida Statutes and the Florida Administrative 
Code.  She continued a stipulation dated April 7, 2011 was entered and approved by 
this Board via an Order Adopting Stipulation dated April 8, 2011; wherein an Eight 
Hundred ($800.00) payment of the civil penalty per the Stipulation had been 
received. 
 
 Attorney Peschke noted at this time Respondent did not comply with that 
Stipulation and was not testing pool chemicals daily and keeping a daily record and 
faxing the pool record into the Department on a monthly basis pursuant to Paragraph 
4 of that Stipulation.  Accordingly, Respondent was not maintaining the subject pool 
in compliance with Chapter 64E-9, Florida Administrative Code, pursuant to 
Paragraph 5 of the subject Stipulation. 
 
 Attorney Peschke assert the non-compliance was set forth in a Motion for 
Finding Violation and Declaring Due and Payable and Notice of Hearing, which 
began on Page 9 of the Agenda backup material.  She indicated an Affidavit of 
Lauren Broom; the Environmental Specialist who inspected the public swimming 
pool at Verolago and cited the Respondent for the subject violations was also 
attached on Page 12 of the Agenda backup material. 
 
 Attorney Peschke related the Respondent had been given Notice of these 
proceedings, including the Motion and the Affidavit, via certified mail, as attached on 
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Page 14 of the Agenda backup material. 
 
 Mr. Walther asked if the Respondent had attempted to come into compliance; 
wherein Attorney Peshke responded in the affirmative, and noted the Respondent 
was currently in compliance. 
 
 Chairman Hall inquired how many days was the Respondent in 
noncompliance; wherein Ms. Dunn testified the facility was checked two times a 
week, instead of the agreed upon daily check since September 13, 2011, and 
without any logs having been sent to the Department. She confirmed the 
Respondent continued to be in noncompliance concerning the logs. 
 
 Chairman Hall recommended deletion of the second line of the Order for 
Payment of Previously Suspended Civil Penalty, beginning with “Respondent 
Verologo Homeowners Association, Inc.  were represented . . .”  She also 
recommended the penalty be due and payable on or before December 31, 2011. 
 

ON MOTION BY Mr. Cahoy, SECONDED BY Dr. Baker, 
the members voted unanimously (5-0) to approve the 
Order as modified, and due and payable on or before 
December 31, 2011. 

 
Case #487-11 – Vero Texaco, Ltd.  
 
 Attorney Peschke reminded the Committee this case involved a failure to 
demonstrate the required financial responsibility for storage tanks containing or 
having contained regulated substances in violation of Chapter 62-761.400(3) Florida 
Administrative Code.  She pointed out additionally this case involved a failure to 
upgrade or properly permanently close pollutant storage systems within two years 
from taking the systems out of service, in violation of Chapter 62-761.800(1)(c), 
Florida Administrative Code. 
 
 Attorney Peschke pointed out the Respondents had completed abandonment 
of the petroleum storage tanks, a consultant, David Levy of Biovation had become 
involved, and the Respondent was currently in compliance with the original notes of 
violation issued with regard to this matter.   
 
 Mr. Vogt provided a background and history of this case.  He said at the 
current time the Respondents had moved forward and were in the process of 
conducting a contamination assessment in accordance with Chapter 62-770(4) 
Florida Administrative Code. 
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 Mr. Vogt explained the assessment could continue for a significant period, 
depending upon the strengths of the property.  He remarked the Department did not 
anticipate this matter continuing and in the event the Respondent does not follow 
through with the assessment, the Department would open another case. 
 
 Mr. Vogt reported the State of Florida had designated the clean up engineer 
for this site, Dave Marr, Florida Department of Environmental Protection (FDEP) in 
Brevard County, and at the present time there were no issues with the site. 
 
 At Mr. Walther ‘s request, Mr. Vogt explained the tanks had been removed 
and properly disposed; and by using direct push technology, which basically pushes 
a probe into the soil, ground water and soil samples were collected to effectively 
assess the impacted area.  He continued from that assessment FDEP would 
determine whether there was actually physical remediation to be conducted, or 
monitoring only, Plan B placed on site with no time frame established at this time. 
 
 Attorney Peshke announced she placed a courtesy call to Respondent’s 
attorney, Gary Smigiel, on Monday, November 28, 2011 and advised of her 
anticipated recommendation to the Board due to the current finding of compliance. 
 
 Mr. Vogt explained Plan B monitoring was when the pollutants did not migrate 
offsite, with the greatest concern of whether the pollutants would affect a puddle or 
well, or influence public health in some manner.  He said because of the soils 
present in Indian River County, migration did not occur very much, unless it moved 
into something and allowed the pollutants to flow offsite.  He relayed this had 
occurred sometime ago in the middle of town where pollutants ran through a piece of 
property. 
 
 Mr. Vogt continued in the event this matter went into a monitoring-only plan, it 
would be monitored for natural degradations occurrences; if there were spikes, were 
they elevated.  In the monitoring period, the Plan would be re-evaluated to determine 
whether or not the Plan was appropriate, and if the pollutants migrated offsite.  
  
 Attorney Peshke confirmed there was procedurally no action needed; 
however, Ms. Dunn interjected this matter was brought before the Board to advise of 
the status. 
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2012 Meeting Dates 
 
 Ms. Dunn provided available meeting dates for 2012 as follows:  February 9, 
April 5, June 7, August 9, October 4, and December 6.  The consensus was to 
approve the first meeting scheduled for February 9, 2012 at 12:30 p.m. in the 
Administration Building A, Chambers, with the remaining dates to be approved at 
said meeting. 
 
Adjournment 
 
 There being no further business, the meeting adjourned at 12:58 p.m. 


