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ENVIRONMENTAL CONTROL HEARING BOARD 
 
The Indian River County (IRC) Environmental Control Hearing Board (the 

Board) held a meeting at the County Administration Building, Commission 
Chambers, 1801 27th Street, Vero Beach, Florida on Thursday, April 5, 2012, at 
12:30 p.m. 

 
Present were members: Chairperson Cynthia Hall, Attorney Appointee; 

Richard Cahoy, Member-at-Large; Patrick Walther, Engineer; Dr. Richard Baker, 
Member-at-Large; and Dr. Philip Glade, Medical Doctor.    

 
Also present was Florida Department of Health and Environmental Services 

(the Department) staff: Jennifer Peshke, Legal Counsel; Cheryl Dunn, 
Environmental Health Manager; and Stacy L. Brock, Environmental Specialist; 
Charles Vogt, Environmental Specialist; and Recording Secretary, Misty L. Pursel, 
Commissioner Assistant, District 1.  Others present:  John Dudek, Respondent and 
Owner of Moving Pictures Tattoo, LLC 
 
Call to Order  

 
Chairwoman Hall called the meeting to order at 12:30 p.m. 
 

Roll Call by Secretary 
 

The secretary called the roll and advised the Board a quorum was present.   
 
Consideration of December 1, 2011 Minutes 
 
 Dr. Glade stated on Page 1, the heading “Welcome to Dr. Phillip Glade, 
Esquire”, delete “Esquire”. 
 
 Mr. Cahoy reported on page 6, last paragraph, delete “Mr. Cahoy stated”. 
  

ON MOTION BY Dr. Glade, SECONDED BY Mr. Cahoy, 
the members voted unanimously (5-0) to approve the 
minutes of December 1, 2011, as amended.   
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Additions-Deletions to Agenda  
 
 Ms. Dunn informed the members on Tuesday, April 10, 2012, the Board of 
County Commissioners would honor Dr. Matthew Zoffer with a Proclamation. 
 
 The agenda was approved with no changes.   
      
Swearing In of Those Who Intend to Testify 
 
 The secretary administered the testimonial oath to Stacy Brock and Charles 
Vogt, Environmental Specialists, who wished to testify at the meeting. 
 
HEARING 
 
Case #496-12 – US Bank National Association, Trustee 
 
 Attorney Peshke  summarized the case and included the history of the matter 
to date.  She advised the Board this case involved a single-family residence which 
was currently owned by the US Bank National Association, Trustee (“the Bank”) and 
had gone through the foreclosure process. 
 
 Attorney Peshke told of an old abandoned heating fuel pump found on the 
subject property, which had discharged leaking fuel and other substances directly 
into the ground surface creating a sanitary nuisance.  She indicated a recent 
inspection showed the tank had been physically removed from the property and 
excavated. 
 
 Attorney Peshke pointed out the Bank had continually failed to notify the 
Department of Health (the Department) of the removal of the tank, as well as 
respond to items listed in the Notice of Violation issued by the Department, including 
providing analytical testing and documentation showing the discharges from the 
diesel fuel tank and suspension systems had not impacted the ground water of the 
State of Florida.  She said additionally, all petroleum-contaminated media had not 
been excavated and properly disposed of in accordance with the requirements of the 
Florida Administrative Code, as set forth in the Notice of Non-Compliance and Notice 
of Hearing. 
 
 Attorney Peshke mentioned the respondent, having been given notice of this 
proceeding by certified mail, the receipt of the proof of service, the signed green card 
was on file in the Commission Office.  She noted a fine of $1,000.00 was 
recommended based upon the Department’s staff time and effort put into this matter 
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to date. 
 
 Charles Vogt, Environmental Specialist for the Department, described his 
primary function was to include the storage of petroleum products.  He provided the 
history of the single-family residence located at 331 8th Court, Vero Beach, Florida 
beginning on October 31, 2011, after a heavy rainstorm wherein Indian River County 
Fire Department (Fire Department) had contacted and notified the Department of 
placing a fire line up around an area of a heating fuel tank, which had apparently 
discharged. 
 
 Mr. Vogt provided pictures of the scene, as entered into evidence as Exhibits 
1 through 4; copies are on file in the Commission Office. 
 
 Mr. Vogt confirmed a Notice to Correct was sent to the Bank on November 8, 
2011, which green card was received by the Department on November 18, 2011, as 
described in the violation of Sections 386 and 403 of the Florida Statutes. 
 
 Mr. Vogt relayed fuel storage tanks were normally regulated under Sections 
62-761 and 776, of the Florida Administrative Code.  He further relayed, heating fuel 
tanks for residential use were exempt by federal and state rule; however, when they 
discharge, it fell under Section 62-770 and Respondents were required to provide 
notice of discharge and continue with the cleanup as required in 62-770 Florida 
Administrative Code. 
 
 Mr. Vogt noted failure to follow such Code, created a sanitary issue, which, in 
this case, potentially impacted the portable water supply, of which there were several 
wells in the area.  He said without the information on where the material went, type 
of proper disposal and/or available information to ascertain whether or not additional 
activities were required onsite. 
 
 Chairperson Hall confirmed there had been no contact whatsoever with the 
Bank, engineers for the Bank, and/or representatives from the Bank. 
 
 Mr. Vogt responded to Mr. McCoy’s question concerning the size of the tank, 
he did not have any information concerning the tank; however, would speculate the 
tank was of standard size for a residential, was about 110 gallons, up to 200 gallons. 
 
 Mr. Cahoy asked if there was evidence of fill being delivered to the site; 
wherein Mr. Vogt responded in the affirmative; however, it was clean, white sand, 
speculating the fill was from somewhere local. 
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 Mr. Cahoy asked whether there were any complaints from neighbors; wherein 
Mr. Vogt responded in the affirmative; however, those complaints were deemed 
irrational and speculative.  Mr. Vogt explained none of the neighbors had their wells 
checked and was the reasoning behind the requested information about the tank, 
which triggered another layer of actions to include the establishment of a facility 
identification number for the site to track the contamination assessment and 
restoration activities until the work was completed. 
 
 Mr. Vogt opined the likelihood of the waste contaminating the ground water to 
have been minimal.  He explained at the top of the tank there was a plastic cover 
setting over the top, which the Fire Department had placed there.  He said normally 
a watertight seal on top of the fill of the tank would prevent this type of event. 
 
 Mr. Vogt surmised the significant amount of heavy down pour of rain at the 
time, could have entered the tank.  He told it was residents of the neighborhood who 
reported the problem. 
 
 Mr. Vogt explained the Department’s visual observations of the contamination 
of the soil standing around the fill and furthered explained the Department’s 
recommendation for a first organic vapor analysis was to determine whether the soil 
had been impacted close to the ground water.  He said if the ground water levels 
fluxuated, the Department’s recommendation would be the standardized testing 
done for foreclosed properties involving a petroleum storage tank, specifically for 
ground water. 
 
 Mr. Cahoy said the Bank had not shown any interest in complying with the 
Department’s requirements, and with no evidence the Bank was going to comply, 
thought the $1,000 fine was a slap on the wrist.  He asked whether the fine was too 
little and should there be a proviso the Bank be fined on a daily basis from this Board 
hearing until the Bank complied with the Department’s recommendations. 
 
 Mr. Cahoy asked if there was contamination, which may not have been 
cleaned up by the excavation, and not knowing the extent of contamination, was it 
possible with additional rains, the contamination would spread and go further in 
depth until it was cleaned up.  Mr. Vogt responded in the affirmative.  
 
 Mr. Cahoy agreed there was a serious situation and should be emphasized 
through a daily fine. 
 
 Chairman Hall asked whether there were any reports of the actual sheen 
found in the areas of the storm drains.  Mr. Vogt said the contamination was 
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contained to the property. 
 
 Dr. Baker asked whether there was a well on the property and if so, was the 
well tested for contamination.  Mr. Vogt responded there was a well on the property; 
however, it had not been tested.  Dr. Baker then asked how much it would cost to 
test the well.  Mr. Vogt testified the cost would depend on what tests the Department 
ran.  He said if it were a part of the State Super Act Program, then the Department 
was required to have defined discharge, and the only way to define discharge, was 
by reporting by analytical evidence there was a discharge.  He further said 
particularly in this circumstance, the Department asked for analytical soil and ground 
water testing, which would trigger a test of a quarter-mile radius range to determine 
whether any of the wells in the vicinity had been impacted. 
 
 Chairman Hall directed the Board to the draft order language provided in the 
case packet, Page 2, Section 2(c) wherein it was written:  “Respondent shall conduct 
and submit a Limited Contamination Assessment”.  She asked if this assessment 
was an engineering assessment, wherein the assessment made a calculated 
determination whether there was contamination in the soil and ground water.  Mr. 
Vogt answered in the affirmative; the assessment would evolve into a Phase II 
Environmental Assessment. 
 
 Dr. Baker asked whether the County could do the testing and then charge the 
Bank. Mr. Vogt answered permission to access the well on the property was required 
from the Bank and he did not believe there was electrical power at the house to 
power the well in order to sample the well.  
 
 Mr. Vogt testified should there have been an impact to the ground water; it 
would be in the surficial aquifer, not in the lower aquifers (90 feet) where wells were 
usually sited.  He noted notoriously the defining layers of the well were around 15 to 
20 feet and would stop most of the contamination on a vertical access. 
 
 Mr. Cahoy asked whether any permits were required prior to any excavation 
work performed on the property.  Mr. Vogt replied ground water temporary 
monitoring were required to have a permit drawn to do the excavation and a general 
contractor could have removed the tank itself because it was not a regulated tank.  
He said if the tank were a regulated tank, the tank would require a professional who 
was licensed to excavate the tank. 
 
 Chairman Hall directed the Board members to the sample order in the agenda 
packet, page 3, drafted by the Department, for a point of discussion. 
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 Attorney Peshke referred the Board to Item Number 2, of the Order, Page 2 
that spelled out exactly what testing was requested (also depicted in the Notice of 
Violation). 
 
 Attorney Peshke indicated Item Number 1 of the Order noted the penalty as it 
may be applied for the Board’s recommendations. 
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Mr. Cahoy was concerned the Bank had five months to contact the 
Department, and then the Bank did work on the property, without letting the 
Department know what was done.  He also shared his opinion that the Respondents, 
or anyone representing the Bank, having not appeared for this hearing, showed a 
complete lack of interest and a insignificant fine of $1,000 was not going to get the 
Bank’s attention. 
 
 Ms. Cheryl Dunn, Environmental Manager, explained a “purging process” as 
making the fine amount much larger, based upon the violation(s) per day and if the 
Respondents corrected the non-compliance, or if the Respondents stayed in 
compliance, the process provided the Respondent to purge the amount. 
 
 Chairman Hall opined it was one thing if a violation occurred and the violation 
was secured via a fixed fine, if appropriate; however, the status of the Bank’s 
property was unknown and whether the heating oil seeped into the ground water or 
not; there had not been any testing, etc.  She believed it appropriate to consider the 
matter as a violation until the Department received proof of the violation(s), which 
had been corrected, in the least, the testing had been completed.  
 
 Mr. Cahoy stated the Florida Statute said the fine could be up to $500 per day, 
per violation.  He surmised if the Bank did not respond, a $500 per day fine, per 
violation (the total may be more than the property was worth).  He recommended a 
daily fine of $100 per day, for a total of $3,000 to date. 
 
 Dr. Baker recommended $500 per day, per violation. 
 
 Attorney Peshke mentioned consideration for the date the fine starts, not 
necessarily from the date of the hearing, as it could be the date of Notice of Violation 
or discovery of the violation, or a flat fine from the date of discovery until the present, 
accruing daily beginning on this date. 
 
 Chairman Hall shared her position as wanting the Department to obtain the 
necessary testing, obtain a status of the situation and get it corrected as soon as 
possible. 
 

 ON MOTION BY Mr. Cahoy, SECONDED BY Dr. Glade, 
the members voted unanimously (5-0) to accept an 
Order to include a civil penalty of $100 per day from 
the date of Notice of Non-Compliance, March 8, 2012, 
through April 5, 2012; $250 penalty per day, from the 
date of this Order, April 6, 2012,  until compliance was 
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fully satisfied and received by the Department of  
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Health; with a condition, should Respondent meet 
compliance within 30 days from the date of this Order, 
the daily penalty be reduced from $250 per day to $100 
per day.  
 

 Chairwoman Hall confirmed affirmation of the violations as stated in the 
Findings of Fact of the draft Order presented to the Board; whereby retaining 
jurisdiction. 
 
Case #497-12 – Moving Pictures Tatto, LLC 
 
 Attorney Peshke presented the case as the operation of a tattoo and body-
piercing establishment without the proper licenses in place with respect to body 
piercing.  She said Respondents John Dudek and Priscilla Nalgeri had operated a 
tattoo and body-piercing establishment in Indian River County, known as Moving 
Pictures Tattoo, LLC, and located at 122 South U.S. Highway 1, Vero Beach, FL  
32962. 
 
 Attorney Peshke reported on or about February 28, 2012, the Petitioner 
conducted a routine inspection of the Respondents’ establishment, wherein it was 
noted, at the time, Respondents were advertising for providing both tattoo art and 
body-piercing services. 
 
 Attorney Peshke informed the Board upon inspection of the premises, the 
Department noted while the Respondents were advertising for both tattoo art and 
body piercing, Respondents did not have a permit to conduct the body piercing; and 
the Respondents also did not have a sterile room with sterile equipment to conduct 
the body piercing within the establishment, as set forth in the Notice of Non-
Compliance and Notice of Hearing.   
 
 Attorney Peshke explained Stacy Brock, Environmental Specialist for the 
Department had inspected the premises as it pertained to the instant matter.  She 
will testify to the foregoing: photographs introduced on page 32 through page 37 of 
the agenda backup; Respondents had been given proper notice of the proceeding 
via certified mail, which was unclaimed.  She further explained accordingly, personal 
service was accomplished on both owners of the business, as evidenced by 
Affidavit/Service of Process filed in this case. 
 
 Attorney Peshke advised the Department had recommended a $1,000 fine, 
based upon staff time and effort expelled in this matter to date.  She called Ms. 
Brock to the stand for further information on this matter. 
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 Ms. Brock testified she went to the facility with another inspector colleague, 
who had driven passed the establishment, and saw a sign for tattoos and upon 
closer examination, noticed the establishment was advertising for body piercing. She 
told the Board upon a dual inspection, body-piercing equipment was found. 
 
 Ms. Brock provided copies of pictures depicting the front of the business 
advertising body piercing; a copy is on file in the Commission Office.  She said upon 
entering the facility, she did not see anything set up as a body piercing area in the 
salon at all.  She explained normally body piercing was in a separate room cordoned 
off to the public, whether it was a curtain, or a door.  She pointed out the facility was 
all opened space. 
 
 Ms. Brock disclosed upon looking through some of the drawers set up, there 
was sterilized body-piercing jewelry present.  She advised she issued a formal 
Notice to Correct to a new employee working at the business at the time and upon 
returning to the premises shortly thereafter, it was noted the portion of the sign 
indicating body piercing had been covered, as well as removal of all the body 
piercing equipment.  
 
 Ms. Brock mentioned having received an email from “Dominique” from the 
Respondents’ business to advise the Department the business was closing. 
 
 Chairman Hall inquired whether a permit application for body piercing was 
filed, understanding a permit was never issued.  Ms. Brock responded the 
Respondents came into the Department on January 4, 2012 to begin the process of 
applying for an application for a body-piercing salon license; however, later in the 
month Dominique called to advise the Department the business was not ready for an 
inspection and withdrew the application.   
 
 Ms. Brock mentioned she told Dominique she would void the application check 
and when the business was ready, she would start the process over again. She had 
heard nothing until Ms. Broom told her about the sign and accordingly Ms. Brock’s 
inspection took place on February 28, 2012. 
 
 Ms. Brock testified the last visit to the establishment was on Thursday, March 
29, 2012.  She said she did not go into the establishment, but noticed an “open” 
sign, although she did not try the door, and the body-piercing advertisement was 
covered. 
 
 Mr. Dudek, owner of the Moving Pictures Tattoo, LLC, testified originally he 
planned to open a tattoo and body-piercing business; however, a couple weeks after 
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he started moving into the building, the electric going to the exterior signage was 
shut off.  He said he contacted the property managers and they told him it would be 
rectified and the signage would be turned back on; however, after a couple weeks 
with no sign and a dark parking lot, he decided it was futile to have a business 500 
feet off the highway if no one could see it, and decided not to pursue the matter, but 
to close the business and move.  He said while he was setting up for business, he 
was advised he had to have equipment in place with everything present to be 
inspected and be certified to perform the body piercing.   
 
 Mr. Dudek testified the only services performed were the tattoos; no body 
piercing was performed and customers were told the body piercing part of the 
business was pending, awaiting a license from the County.  He said he was licensed 
to tattoo and sell retail body jewelry.  
 
 Mr. Dudek told the Board he had the equipment to do body piercing because 
he was in the process of moving some of his equipment from his tattoo and body 
piercing business in Pennsylvania.  He stated the business had been registered in 
Pennsylvania for 10 years in the name of John Dudek, d/b/a Moving Pictures Tattoo, 
a sole proprietorship. 
 
 Chairman Hall asked the Department for and received a copy of Chapter 64-
E-19, Florida Administrative Code regarding the alleged violation of the Terms of a 
Required Permit. 
 
 Ms. Brook informed the Board tattooing recently became regulated in the 
State of Florida on January 1, 2012.  She said currently there was a memorandum 
circulating where tattoo establishments and artists were given six months to get into 
compliance; the regulation was still in the works. 
 
 Ms. Brook also mentioned having provided the Respondent with permitting 
paperwork for the tattoo establishment, as well as for biomedical waste, which would 
be required for tattooing at the facility.  Mr. Dudek maintained he had a contract with 
a local biomedical waste disposal company to maintain a sanitary environment. 
 
 Ms. Brook testified at the initial sight examination of the premises showed the 
room where body piercing was to take place, was not adequate for body piercing. 
 
 Mr. Cahoy opined the violation as an advertising issue. 
 
 Chairman Hall offered the Florida Statute definition of a body-piercing salon as 
a place where body piercing occurs.  She also offered verbiage from Florida Statute 
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381 indicating, “body piercing does not include the use of a mechanized pre-
sterilized ear piercing system that penetrates the outer perimeter, or lobe, of the ear, 
or both”. 
 
 Chairman Hall read the Florida Statute Chapter 381.0075, Section 8(a): 
 

“Each of the following acts constitutes a felony of the third 
degree, punishable as provided . . . “owning, operating or 
soliciting business as an establishment in the State 
without first procuring a license from the Department, 
unless specifically exempted by this Section.  Obtaining or 
attempting to obtain a license to operate an establishment 
means a fraud, misrepresentation or concealment.” 
 

 Chairman Hall believed the violation was in the prevue of the above 
regulation. 
 
 Mr. Cahoy testified while there was evidence of body-piercing equipment and 
jewelry having been seen on site, there was no evidence there was a business of 
body piercing.  He told the Board the Respondents complied with the tattooing 
requirements as far as licensing and was within the six-month window for the 
permitting.  He contended the Board had an advertising issue to contend with in this 
matter. 
 
 Mr. Cahoy accepted Mr. Dudek’s word the business was closed and shut 
down, making no issue going forward at the site.  He continued while the 
advertisement may have been on the window of the premises, he continually noted 
closed businesses all around the county continued to have advertisements. 
 
 Mr. Dudek confirmed there was no equipment at all at the premise; it was 
completely empty.  
 
 Dr. Glade agreed with Mr. Cahoy and was leaning towards leniency with the 
circumstantial conditions. 
 
 Chairman Hall said there was no requirement of the Board to impose a fine or 
have complete leeway up to the daily amount as to what the amount of fine was to 
be imposed; the Board could make a finding indicating a violation with or without a 
fine. 
 
 Chairperson Hall proposed should the Board believe Mr. Dudek’s testimony of 
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no body piercing actually took place at the facility, this relevant finding would be 
added to the Findings of Fact of this Board. 
 
 Ms. Dunn clarified tattooing was regulated by the Department of Business and 
Professional Regulation which required a doctor’s review of infection control 
practices; however, recently the tattoo rule passed in the last legislative session 
whereby the Department had written a rule mirroring the rule for body piercing, which 
went into effect on January 1, 2012, allowing any pre-existing facility six months to 
comply with the requirement written into the rule. 
 
 Ms. Dunn explained a business opening prior to January 1, 2012, had a six- 
month window to come into compliance, with no requirements.  She confirmed there 
was not a requirement for a licensing to start; however, there was going to be 
requirements in the future, similar to the requirements for body piercing, so applying 
for a license now would have more requirements than before January 1, 2012, such 
as the training requirements, etc. for the individuals practicing those professions. 
 
 Chairman Hall continued review of the Findings of Fact as drafted in the 
proposed order. She provided her interpretation of Respondents operating a tattoo 
and body-piercing establishment, given the fact, Respondents had advertised and as 
part of the rule, the facility probably was not a body-piercing establishment.  She 
said even though there was no evidence body piercing took place, she thought it fell 
within the purview of the Statute regarding advertising as a place for body piercing.   
 
 Chairman Hall stated there was evidence to support Item Numbers 2, 3, 4 and 
5 of the draft order.  
 

ON MOTION BY Mr. Cahoy, SECONDED BY Mr. Glade, 
to accept the draft Order to include modifications 
specifically:  (1) adding to the Findings of Fact, Item 
Number 5 regarding the receipt of testimony from the 
Respondents there had been no body piercing activity 
on the premises; and (2) Item Number 6 finding 
Respondents in violation of the Statute; however, the 
civil penalty was waived.  
 

 UNDER DISCUSSION Chairman Hall added an additional modification to the 
drafted Order: under Section B, Conclusion of Law, delete Number 4.  She shared 
her thoughts under Section A, Findings of Fact, to add Item Number 6:  “Upon 
receipt of the Notice to Correct Violation, Respondents immediately took action to 
cover the signage regarding the ability to conduct body piercing.” 
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 Mr. Walther commented upon the wording of Item Number 2 following the 
Conclusions of Law, under “It is Therefore ORDERED as follows:”  He suggested 
changing the wording to say “The violations constitute a public health threat in that 
the body piercing activities were advertised without the required permit/licensure 
requirement.  Mr. Cahoy requested these changes be a part of the motion. 
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 Chairman Hall restated the motion as amended with the aforementioned 
modifications: 
 

ON MOTION BY Mr. Cahoy, SECONDED BY Dr. Glade, 
to recommend the following modifications to the draft 
Order:   
 (1) Under the Findings of Fact, add Item Number 
5: “Respondent testified no body piercing took place 
at the facility located at 122 S. US Highway 1, Vero 
Beach, Florida  32962.”;  
 (2) Under the Findings of Fact, add Item Number 
6: “Upon receipt of the Notice to Correct Violation, 
Respondent immediately took action to cover the 
advertisement of body piercing services”;  
 (3) Under Conclusions of Law, Section B, delete 
Number 4;  
 (4) After Conclusions of Law, under “It is 
Therefore ORDERED as follows:   
  (a)  Delete the entirety of Item Number 1 
and replace same with: “No Civil Penalty shall be 
levied against Respondents”;  
  (b) Add Item Number 2: “The violations 
constitute a public health threat in that the body- 
piercing activities were advertised without the 
required permit/licensure requirement.” The balance 
of the draft Order was approved as drafted. 

 
 THE CHAIRMAN CALLED FOR THE QUESTION and the vote was 
unanimous (5-0) in favor of the Motion. 
 
Adjournment 
 
 There being no further business, the meeting adjourned at 3:55 p.m. 


