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ENVIRONMENTAL CONTROL HEARING BOARD 
 
The Indian River County (IRC) Environmental Control Hearing Board (the 

Board) held a meeting at the County Administration Building, Commission 
Chambers, 1801 27th Street, Vero Beach, Florida on Thursday, August 9, 2012, at 
12:30 p.m. 

 
Present were members: Chairperson Cynthia Hall (arrived at 12:40 p.m.), 

Attorney Appointee; Patrick Walther, Engineer; Dr. Richard Baker and Richard 
Cahoy, Members-at-Large; and Dr. Philip Glade, Medical Doctor.    

 
Also present was Florida Department of Health and Environmental Services 

(the Department) staff: Jennifer Peshke, Legal Counsel; Cheryl Dunn, 
Environmental Health Manager;  Glenn Schuessler, Stacy L. Brock, Sean 
Rochette and Charles Vogt, Environmental Specialists, Indian River County Health 
Department (the Department); and Recording Secretary, Misty L. Pursel, 
Commissioner Assistant.  Others present:  Robert and Juliet Bruno, Dewey Root 
and Paul Minoff, Attorney for Respondent Deutsche Bank National Trust Company. 
 
Call to Order  

 
Vice Chairman Cahoy called the meeting to order at 12:30 p.m. 
 

Roll Call by Secretary 
 

The secretary called the roll and advised the Board a quorum was present.   
 
Consideration of June 7, 2012 Minutes 
 
 Dr. Glade stated on Page 7, Paragraph 5, first sentence, after “Chairperson 
Hall responded that,” add the word “neither” before “the Board”. 
 

ON MOTION BY Dr. Glade, SECONDED BY Dr. Baker, 
the members voted unanimously (3-0) to approve the 
minutes of June 7, 2012, as corrected.   Vice Chairman 
Cahoy abstained from participation and vote.  
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Additions-Deletions to Agenda  
 

Mrs. Dunn led the Board in congratulating Glenn Schuesster, Environmental 
Specialist, on his retirement of 35 years with the Department of Health. 
  
 The agenda was approved with the above addition.   
    
Swearing In of Those Who Intend to Testify 
 

The secretary administered the testimonial oath to Cheryl Dunn, 
Environmental Health Manager; Julianne Price, Stacy L. Brock, Sean Rochette 
and Charles Vogt, Environmental Specialists; Robert and Juliet Bruno, Dewey 
Root and Paul Minoff, McGlinchey, Stafford PLLC, Ft. Lauderdale, Florida, Attorney 
for Respondent Deutsche, who wished to testify at the meeting. 
 
HEARINGS 
 
Case #500-12 – Deutsche Bank National Trust Co. 
 

Attorney Peshke  summarized the facts of the case and included the history of 
the real property located in Indian River County with an address of 2555 44th Street, 
Vero Beach, FL  32967, which is a rooming house owned by Deutsche Bank 
National Trust Company (Respondent). 

 
Attorney Peshke reported on or about June 12, 2012, the Department 

conducted an inspection of Respondent’ premises following a nuisance complaint  
called in to the Department stating there were unsanitary conditions on and around 
the premises of the rooming house with accumulated trash, and debris causing 
rodents, and an odor to be present.  She told the Board upon inspection of the 
premises; the Department noted several violations existed, including unsanitary 
conditions capable of introducing and perpetuating human disease organisms and 
vectors into the community constituting a sanitary nuisance.   

 
Attorney Peshke provided specifics regarding the exterior of the home, which 

had accumulated debris and solid waste, and the house was attracting transient 
populations.  She testified the debris contained around the exterior of the home had 
created prime conditions for rodent harborage, and raccoons that appeared 
disoriented and were visibly observed at the time violations were discovered.   

 
Chairperson Hall arrived at 12:40 p.m.  
 
 
 



ECHB - Approved                                                                                 August 9, 2012 
F:\BCC\All Committees\ECHB\MINUTES - 2012\ECHB-80912(1).doc 
 

3

Attorney Peshke related Deutsche had a real estate owned (REO) 
representative located in California, who contacted the Department to state they 
were trying to get the property cleaned up and were working locally with a realty 
company.  She said as of August 8, 2012, cleanup had not occurred and 
Respondent had not provided the Department with any paperwork showing their 
relationship with the REO. 

 
Julianne Price, Environmental Specialist, was called to the stand to testify 

regarding her inspections of the subject property.  She testified on June 12, 2012 
she responded to a neighbor’s concern regarding a rooming house which 
accumulated junk, trash and debris, which the neighbor believed was attracting 
rodents and an apparent odor emanating from the accumulated garbage in the front 
of the residence. 

 
Mrs. Price observed during the inspection, at the front of the residence there 

was a large pile of household trash and mattresses, and with windows and doors 
opened, there was evidence people were frequented the property.  She said she did 
not feel safe inspecting the back of the fenced dwelling because she was made 
aware there were transient populations coming in and out of the residence.  She 
continued although she had a police officer in her presence, raccoons were present 
during the daytime frequenting the property.  She advised she did not investigate 
what was behind the fence. 

 
Mrs. Price reported on June 25, 2012, she sent a formal letter to the owner of 

the property whereby formal notice was served. 
 
Attorney Peshke noted Mrs. Price’ last inspection was conducted on August 7, 

2012; wherein the property was not found to be in compliance.  She communicated 
upon serving the Respondent, contact was made with an REO representative in 
California, who advised attempts to cleanup the property had been made; however, 
there was an issue of standing because the REO representative was not the 
Respondent themselves.  Copies of pictures taken at the residence are available 
and on file in the Commission Office.   

 
Attorney Paul Minoff on behalf of Respondent, as Trustee and current record 

owner of the property, testified the Respondent had not, until two days prior to this 
hearing, had communications with the REO representative and made Respondent 
aware of the violations.  He said although the property looked as though it were 
abandoned and possibly transient, the Respondent did not know who was living at 
the property and had not been able to communicate with anyone.  He continued due 
to no communication, the legal eviction process required the 90-day Tenant Act 
Notice, which had been given, affording the owner the process of a formal eviction. 
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Attorney Minoff advised as of the morning of this hearing, the front yard of the 
property had been cleaned, mowed and picked up with the anticipation the back yard 
would be completed by day’s end.  He asked the Board for additional time to ensure 
completion of the eviction process.   

 
Attorney Minoff said the problems may reoccur until the eviction process was 

completed; however, the Respondent would have the property continually monitored, 
and should there be an issue of trash and debris in the future, Respondent will act 
within a reasonable period.   

 
Mrs. Price testified she had confirmed with one of the agents there were no 

leases on the property and provided information regarding two police raids of the 
house wherein the house was cleared out and the tenants were taken to jail; 
however, the next day there were different tenants. 

 
Attorney Minoff stated he did not know who was in the house and as a legal 

argument, the lack of lease did not necessarily matter, if the person in the house was 
the owner or had permission from the prior owner, who at the time had the standing 
to grant someone the authority.  He advised the agent had contacted eviction 
council, and a notice was posted on the door advising the tenants to vacate the 
premises.  He pointed out the 90-day Tenant Act providing due process was signed 
by President Obama in 2009. 

 
Attorney Minoff  stated on the civil side, without a court order, he did not have 

the right to change locks, even as owner of the property, unless it was known who 
resided at the property, it was a risk for potential liability.  He said the windows and 
doors would be boarded up in hopes to keep the transient and rodent populations 
out of the property. 

 
Vice Chairman Cahoy asked for the status of utilities at the premises, wherein 

Attorney Minoff responded he was not aware if there was electric power and Mrs. 
Price noted the meter was not spinning; however, confirmation from the electric 
company had not been made. 

 
Vice Chairman Cahoy asked whether the Department had jurisdiction over the 

property beyond the 90-day requirement.  Attorney Peshke responded in the 
negative.  Mrs. Dunn confirmed people were able to live in facilities without utilities. 

 
Dr. Glade asked whether animal control was called with regard to the 

raccoons.  Mrs. Price responded in the negative; however, it appeared the raccoons 
were happy in their environment. 
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Attorney Minoff told the Board he spent some time at the premises the 
morning of this hearing after debris and garbage was removed, wherein he did not 
note any sign of any type of infestation or rodents of any sort.  He said there was not 
any guarantee the premises would remain cleared of garbage and/or infestation; 
however, the Respondent would continue monitoring the condition of the premises. 

 
Attorney Minoff asked for leniency and suggested a suspended fine in lieu of a 

$2,000 penalty fine, because the Respondent was committed to fixing the condition 
of the premises and had taken the matter seriously. 

 
Attorney Peshke described the initial fine of $2,000 was the Department’s time 

and costs incurred.  She explained due to Respondent’s unresponsiveness, a lot of 
time was spent with correspondence and re-inspections, since June 12, 2012.  She 
noted the Respondent had signed for the Notice of Non-Compliance sent via 
certified mail, making a representative of the Respondent aware of the matter. 

 
Attorney Peshke explained a suspension penalty would be applied should the 

Respondents not comply within 90 days.  She added her thought towards the 
language of the Order should include the Respondent having to submit reports and 
photographs to the Department indicative of monitoring of the property as it 
progresses in order to prevent re-inspections, etc. 

 
Vice Chairman Cahoy questioned the time and expense from the current point 

of time  and forward until the case was resolved. 
 
Attorney Peshke said should the Respondent come into compliance as 

suggested, sending bi-weekly updates with photographs showing the status of the 
premises, the Department would have minimal time in the case.  She confirmed she 
was willing to suspend the $2,000 fine should Respondent satisfy the Department’s 
Notice to Comply. 

 
Mrs. Price confirmed the County’s Code Enforcement Board was involved and 

had cited the owner of the property with code violations. 
 
Vice Chairman Cahoy expressed his concerns regarding unauthorized 

occupancy and illegal activity being more important to him than the condition of the 
property.  Chairperson Hall confirmed these concerns were not within the Board’s 
jurisdiction. 

 
Attorney Minoff questioned in terms of compliance, once the yard debris and 

rodent infestation were gone, technically the Respondents were in compliance even 
if the property was not in eviction status, what exactly were the requirements of 
compliance.   
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Attorney Peshke confirmed cleaning up the property and removing the 
sanitary nuisance at the present time or within 90 days would meet compliance, 
should that be the motion and the order the Board adopted.  She referred to the 
issue Vice Chairman Cahoy had mentioned regarding an additional sanitary 
nuisance which would be created should a violation occur again.  She explained the 
process would start over again, however, the process could be avoided with the 
monitoring bi-weekly reports and photographs. 

 
Attorney Minoff opined the follow-up reports and photographs contradicted 

what compliance meant.  Attorney Peshke said the property needed to be 
maintained or the issue would be coming back to the Department again. 

 
Attorney Minoff argued the maintenance requirement placed an undue burden 

on the Respondent given that if the Respondent was in compliance and then be 
required to report bi-weekly, there would not be a pending violation.  Attorney 
Peshke indicated this was the trend this Board and Indian River County took with 
these violations, wanting violations to come into compliance and stay in compliance 
for sometime thereafter. 

 
Attorney Minoff stated his concern with maintaining compliance until the 

property was sold, which by looking at the property it was not known what it would 
take to sell the property.  He said if the property took two years to sell, reports and 
pictures would be required on a bi-weekly basis, which he believed went beyond with 
what the ordinances allowed.  

 
Attorney Peshke responded the Board was not looking for an indefinite 

reporting requirement, but for 90-days.   
 
Mrs. Price provided photographs marked as Exhibits 1-4 and entered same 

into evidence, along with a brief overview of what each photograph depicted.  Copies 
of the photographs are on file in the Commission Office. 

 
Attorney Peshke reviewed with the Board members the proposed draft Order 

included in the agenda backup.  She advised it was the Department’s 
recommendation for a civil penalty and fine in the amount of $2,000,  with an 
additional $5,000 suspended penalty due if the Respondent did not come into 
compliance within 90 days from the date of the Order.  She added the additional 
requirement of the Board to order the Respondent to continue monitoring the 
property and provide bi-weekly status reports of compliance delivered to the 
Department for 90 days. 
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Chairman Hall advised she would not be voting on the matter due to not being 
present for the testimony and evidence in whole.  She requested clarification specific 
to the nature of the reporting in the order. 

 
Attorney Peshke provided a recommendation to the Board to include language 

in the Order requesting a status report as to the condition of the property, perhaps 
with a photograph of the front and backyards of the property.  She stated as a 
minimum, a one-page written report as to the status of the property, the condition of 
the outside premises, which was the issue of the nuisance. 

 
Attorney Minoff agreed the additional reporting requirement may be a point of 

contention and suggested the ease of electronically communicating via emailing a 
written report with photographs, wherein the Board agreed the bi-weekly written 
reports and photographs may be communicated to the Department via email. 

 
Dr. Baker asked about who was paying for the utilities at the property.  Mrs. 

Price said she could investigate it through the utilities department to ascertain 
whether the utilities were on at the property, which could in future proceedings, be 
determined as a sanitary nuisance. 

 
Chairperson Hall clarified there would be an addition to the proposed draft 

Order provided in the agenda packet, under the words “The Respondent shall” add 
“include bi-weekly written status reports via electronic communication (email) for 90 
days after the date of the entry of the Order.  She explained the proposed draft 
Order the Board was reviewing was provided by the Department as a basis of the 
discussion for the Findings of Facts and Conclusion of Law. 

 
Attorney Minoff commented he had issue with the words of the Order under 

“Findings of Fact”, first paragraph, first line; “At all times pertinent to this action,” and 
requested revision to the wording to indicate the date of June 12, 2012 and 
thereafter. 

 
Attorney Peshke said the date did not initiate until June 12, 2012 upon the 

Department’s inspection and date of the Notice of Violation, making it known 
Respondent owned the property at all times pertinent to this action. 

 
Attorney Minoff stated the problem was when using a statement “At all times 

pertinent to this action”, the violation may have been discovered on June 12, 2012; 
however, it was not known when the mattress and door was thrown out in the yard.  
He said technically it would be material as to the fact there was a mattress in the 
yard and having a finding to say the Respondent owned the property at all time 
material may be inconsistent with the facts. 
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Chairperson Hall suggested language of “As of June 12, 2012, and at all times 
thereafter pertinent to this action”. 

 
Attorney Minoff stated he had no problem with Chairperson Hall’s suggestion; 

and he had no problem with saying as of March, 2012, Respondent was the owner 
of the property, where the Certificate of Title was recorded in the public records.  He 
stated further findings could have other impacts for potential future issues before this 
Board, especially with continuing jurisdiction before the Board.  

 
Attorney Minoff stated his other concern was in paragraph 3, under Findings of 

Fact of the proposed draft Order, where it was indicated, “Petitioner noted that 
several violations existed”.  He said the statement was vague, with no specifics as to 
what those violations were.  He pointed out violations were stated under Conclusion 
of Law, B1; however, it was an opened ended and vague statement.  

 
Attorney Peshke stated the language in the Findings of Fact was from the 

Notice of Non-Compliance, verbatim.  She suggested changing No. 3 of the Order to 
state, “Upon inspection of the premises, Petitioner noted two violations existed to 
wit,” then add Paragraphs 4 and 5 as a part of Paragraph 3.  Attorney Minoff had no 
objections. 

 
Attorney Minoff directed his question to Mrs. Price regarding Paragraph 6 and 

asked what was a disoriented raccoon.  Mrs. Price responded a disoriented raccoon 
was a raccoon on his hind legs and swaying from side to side, uncharacteristic of 
what was typically seen in animal behavior. 

 
Attorney Minoff asked whether Mrs. Price was an animal behavior specialist.  

Mrs. Price responded she was a registered sanitarian and was not aware there was 
such a title.  She gave an example that typically animals with a possible disease 
tended to exhibit certain behaviors and as carriers of rabies would be a public health 
concern. 

 
Attorney Minoff had no problem with raccoons being referenced; however, 

asked if a raccoon had been caught and tested for rabies.  Mrs. Price denied having 
captured the raccoon and testing it for rabies.  He objected to the reference of 
“disoriented” raccoons. 

 
Discussion ensued regarding Mrs. Price’s observation regarding the behavior 

of the raccoon; wherein Attorney Minoff objected to the term “disoriented”.  He 
advised there was not an animal professional present at the hearing to testify 
regarding raccoon behavior; therefore he deemed the testimony as hearsay and 
speculative. 
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Vice Chairman Cahoy declared as a layman and citizen, he could make an 
observation about any animal based on personal experiences over the many years 
prior to making the observation.  He stated he was willing to accept Mrs. Price’s 
observation. 

 
Mr. Walther remarked Mrs. Price’s conclusion of what she observed possibly 

necessitated the need to catch raccoons and have them tested and since the 
Respondent was the owner of the property, it may behoove the Respondent to do 
so.  

 
Attorney Minoff objected to having to catch raccoons. 
 
Chairperson Hall  informed the behavior of the raccoons was indicated in the 

Finding of Fact, wherein the Board could determine whether it believed the raccoon 
was “disoriented” or not. 

 
ON MOTION BY Mr. Walther, SECONDED BY Dr. 
Baker, it was recommended to approve the 
proposed Order with the above-referenced 
additions, including a civil penalty in the 
amount of Two Thousand Dollars ($2,000.00), a 
90-day period of Respondent filing bi-weekly 
reports to the status of the cleanup of the 
aforementioned property, with the stipulation of 
the Five Thousand Dollars ($5,000.00) penalty at 
the end of 90-days, if found to have been in non-
compliance.  
 

UNDER DISCUSSION, Vice Chairman Cahoy advised 
Chairperson Hall was abstaining from voting on this matter because 
she was not present to hear all of the testimony in this matter.   

 
Vice Chairman Cahoy asked to amend the motion to include the 

method of Respondent’s reporting via electronic email, with 
photographs.  
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ON MOTION BY Vice Chairman Cahoy, 
SECONDED BY Dr. Baker, it was recommended 
to approve the proposed Order with the above-
referenced additions, including a civil penalty in 
the amount of Two Thousand Dollars 
($2,000.00), a 90-day period of Respondent filing 
bi-weekly reports, via electronic email, with 
photographs to the status of the cleanup of the 
aforementioned property, with the stipulation of 
the Five Thousand Dollars ($5,000.00) penalty at 
the end of 90-days, if found to have been in non-
compliance.  
 

THE CHAIRMAN CALLED FOR THE QUESTION, and the Motion passed  
3-0.  Chairperson Hall abstained. 
 
 Chairperson Hall resumed as Chairperson for the meeting going forward. 

  
Case #499-12 – Dewey Root, Poodles by Dewey 

 
Attorney Peshke  summarized the facts of the case and included the history of 

the real property located in Indian River County with an address of 28 South Willow 
Street, Fellsmere, FL  32948, where Mr. Dewey Root operated a poodle breeding 
business, known as Poodles by Dewey. 

 
Attorney Peshke reported on February 13, 2012, the Department conducted 

an inspection of Respondent’s premises following a nuisance complaint called in to 
the Department, stating there were unsanitary conditions on and around the 
premises which conditions were capable of introducing to and perpetuating human 
disease organisms and vectors into the community due to the Respondent was 
washing animal waste into the perimeter of his property and adjacent property rather 
than disposing of it according to the Florida Statutes and Florida Administrative 
Code. 

 
Attorney Peshke relayed upon inspection of the premises, the Department 

noted four (4) violations existed as to the property: 
 

1) The facility had allowed unsanitary conditions capable of introducing 
and perpetuating human disease organisms and vectors into the 
community; 
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2) Failure to properly maintain appropriate animal husbandry conditions 
and dispose of animal wastes properly on the property had and 
continued to create conditions capable of producing pathogenic 
organisms communicable to man; 
 

3) The facility had altered and changed the original designed and 
approved conditions of the Onsite Sewage Treatment and Disposal 
System (OSTDS) by increasing the sewage flow and characteristics 
without re-approval of the Department and without the required permit.   

 
4) The facility by definition produced commercial waste and had failed to 

bring the OSTDS into full compliance with the provisions and 
requirements of current rules when the change in sewage flow and 
characteristics were made. 

 
 Mr. Charles Vogt submitted into evidence photographs 1- 12 and testified what 
each photograph represented. 
 
 Mr. Dewey Root (“Respondent”) commented the property was zoned 
commercial, not residential.  He explained one block off County Road 512 was 
zoned all commercial.  He further explained the building across the street from his 
property was where a dance hall was to be opened; the property was zoned 
commercial. 
 
 Mr. Vogt described the initial investigation was conducted with Animal Control 
on February 15, 2012 at Respondent’s property following a nuisance complaint  
called in to the Department regarding a significant amount of ammonia being 
produced by the facility on Respondent’s property along with animal waste and 
potential animal husbandry malpractices had been occurring at the property. 
 
 Mr. Vogt told of his observations of a significant number of animals at the 
facility, fecal matter throughout the residence and a waste stream exiting the south 
end of the property. He reviewed some of the parasites and potential illnesses 
associated with fecal material from canines. 
 
 Mr. Vogt reported Respondent received the formal notice concerning the 
violations on February 16, 2012.  He continued on February 22, 2012, Respondent 
provided a letter requesting an extension to March 15, 2012 and was granted the 
extension.  He explained the reason for granting the extension was to accommodate 
a collection of the flow and the repair to the septic system for whatever Respondent 
was to design as the kennel. 
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 Mr. Vogt advised on March 7, 2012 the Department received a telephone call 
from Respondent describing he had contractors giving bids and requesting extension 
to March 21, 2012; wherein the extension was granted. 
 
 Mr. Vogt disclosed on March 14, 2012 the Department received a telephone 
call from Brian Davis Septic questioning how something could potentially be 
designed.  He revealed on March 15, 2012, the Department received another 
telephone call from Brian Davis indicating he probably could not accommodate the 
situation on Respondent’s property. 
 
 Mr. Vogt disclosed on March 20, 2012, Reliable Septic submitted a 
landscape/architectural plan (“Plan”) depicting what was proposed as new drainfields 
and collection pipes for permitting purposes; however, the amount of information 
contain on the plans was not sufficient for the issuance of a permit and therefore the 
Plan was rejected.  He communicated the Department had no idea how to size the 
septic system or the drainfield due to lack of information on the Plan.    
 
 Mr. Vogt revealed on March 21, 2012, the Respondent’s request for extension 
ended and on March 22, 2012, a joint investigation with Indian River County Animal 
Control, Fellsmere Police Department and the Department was conducted.  He 
stated Respondent said at the time, he was not going to comply and he wanted a 
$500 fine for each day he was in violation. 
 
 Mr. Vogt stated August 6, 2012, he was on the property; wherein the 
conditions had remained the same. 
 
 Dr. Glade inquired about the property being zoned commercial versus 
residential and whether the surrounding area were homes in which people lived, 
including children.  He also disclosed his concern regarding the interchange with the 
septic companies and whether there was a sufficient area owned by the Respondent 
for him to accomplish an appropriate septic system.  Mr. Vogt responded in the 
affirmative that the surrounding area was residential and the appropriate size of the 
septic needed was completely contingent upon the number of animals the 
Respondent wanted to set up for a kennel. 
 
 Mr. Vogt voiced the Department’s  request was for the Respondent to reduce 
the number of animals from 50 dogs to 5 dogs, at which point the Respondent would 
not be considered a kennel.  He told the Respondent he would then be able to make 
the accommodations and design a kennel appropriate for what the property was 
capable of handling. 
 
 Chairperson Hall spoke of one of the alleged violations indicating the facilities 
was altered and had changed the original design and improved conditions of the 
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onsite sewage treatment and disposal system. Mr. Vogt said the original septic 
system was designed for a residential facility and was currently being utilized by a 
commercial use, which required a change in use, review and approval by the 
Department. 
 
 Chairman Hall asked whether there had been design modifications.  Attorney 
Peshke answered the property was no longer used for residential use only.  Mr. Vogt 
stated in this case it was due to the flow having been altered. 
 
 Chairman Hall inquired about Mr. Vogt’s testimony regarding the tiled area 
shown in photographs Numbers 8, 9 and 10 having been hosed out and whether it 
was observed being hosed out, or what was the basis of that assumption.  Mr. Vogt 
stated the assumption was based on his observations at the time of the inspection, 
wherein the tiled area was damp and the area showed effectively being flushed out, 
through the facility, going outside, over the tiled area, external to the doorway and 
underneath the outside fence.  He added waste stream alterations and small 
changes in the way materials were disbursed was evident. 
 
 Vice Chairman Cahoy asked what the violation statement meant by “the 
facility has altered and changed the original designed and approved conditions”.  
Mrs. Dunn explained if a property had been built for a particular use, the septic 
system would be sized for that use; the septic system was built for Respondent’s 
property to accommodate a single-family residence.  She continued Respondent 
changed the use of the building to a kennel, so the septic system was not sized and 
designed to accommodate the kennel waste and the overall purpose of the building. 
 
 Respondent provided photographs 1 and 2 of the back of his kennel, showing 
work which had been done and stated the property was not a kennel any more.  He 
stated he had 50 dogs and was down to 19 adult dogs and the floors of the 
residence were mopped on a daily bases, not sprayed with a hose, even though the 
Department submitted a picture depicting a hose present. 
 
 Attorney Peshke asked if the floors were mopped, where did the waste go?  
Respondent said he would explain. 
 
 Respondent said he went to the Utilities Department for a copy of his water bill 
and noted if he were polluting the outside area as the Department and Animal 
Control alleged, he did not think his water bill would be the lowest usage for the past 
year.  He explained the reason the grass around the kennel was dead on the outside 
perimeter of property was due to not getting any sun and that was the reason he had 
since planted roses along the area. 
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 Respondent revealed he the 50 dogs had been examined by a veterinarian, 
who found no parasites, flees or ticks.   
 
 Attorney Peshke reminded the Board this action came about from a nuisance 
complaint called into the Department and revealed the inspection was not 
unannounced. 
 
 Respondent testified the dogs relieved themselves on pads, which he would 
wash when soiled.  He stated the City of Fellsmere granted a license for the kennel 
the first of the month. 
 
 Attorney Peshke asked Mr. Vogt how many dogs constituted a kennel; 
wherein he responded greater than five animals constituted a kennel, which 
constituted a commercial classification.  She stated the current septic system in 
place was for a single-family residence. 
 
 Respondent testified he had lived at the residence since 1999; wherein he had 
received an occupational license every year, and the septic system was the same as 
when he purchased the residence in 1999.  He advised the only work that had been 
done was about four years ago by his stepson, who laid new pipe in the drainfield.  
He admitted his stepson was not a contractor and did not obtain a permit for the 
work done on his drainfield. 
 
 Respondent revealed he had hosed down the tiled kennel area since 1999 
until February, 2012 wherein he modified his operations to mopping the tiled kennel 
area with the waste being flush through the toilet plumbing into the septic system.  
He stated he disposed fecal matter with a bucket of water, mixed with a cup of Lime 
to dissolve the fecal matter and once fecal matter was dissolved, he dumped the 
bucket matter into the septic tank. 
 
 Mr. Walther asked Mr. Vogt about his visit to the property on August 6, 2012, 
wherein Mr. Vogt testified he was directly in front of the kennel, at the front of the 
house, where he witnessed dogs present and a strong odor of ammonia.  He said 
his primary question was whether or not the kennel existed. 
 
 Chairperson Hall asked Mr. Vogt to explain the effect of (1) adding Lime to a 
septic system; and (2) an additional load on the septic tank system.  Mr. Vogt 
responded that animal waste did not deteriorate at the same rate as human waste.  
He explained the animal waste was more robust, it did not decompose as well as 
human waste.  He continued animal waste going into a septic system; the system 
would need a greater amount of time to deteriorate anaerobically and placing any  
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kind of alkaline substance such as Lime into a septic system, killed the existing 
bacteria in the septic system, which halted the process of anaerobic digestion; 
therefore the septic system would fail. 
 
 Dr. Glade reiterated facts of the case included using a residential septic tank 
system built for a single-family residence, coupled with more than five animals, 
which would be considered a kennel, which was deemed a commercial business. 
 
 Mr. Vogt explained with the number of animals greater than five, one would 
expect issues which would require another visit to the property to review the flow 
constraints of the septic system and the amount of space required which would 
determine whether a residential or commercial septic tank was required. 
 
 Dr. Glade asked despite the disclaimer the animals harbored any parasites, 
was there any issue in terms of disinfection of the surrounding properties which were 
soiled by the process Respondent used prior to the removal of the gravel area. 
 
 Mr. Vogt advised the formal Notice required Respondent to Lime the property 
and remove the fecal material and provide the Department of the disposal receipts, 
which, at the present time, the Department had not received copies of the receipts.  
He stated his interest was to find out whether the Respondent’s kennel continued to 
maintain significant conditions producing ammonia; wherein he found most of the 
conditions existed as before. 
 
 Chairperson Hall referred to Respondent’s pictures where he planted roses 
and had exterior improvements done to the property and asked whether there was 
any removal of the fecal or dirt material before the work had been done.  
Respondent said no removal of any material had been done; sod had been laid on 
top of the gravel and now the grass was nice and green. 
 
 Vice Chairman Cahoy asked about the zoning of Respondent’s property and 
whether the property was zoned residential or commercial.  Respondent confirmed 
his property was zoned commercial. 
 
 Vice Chairman Cahoy asked what type of occupational license did 
Respondent have; wherein Respondent said it was for a kennel, issued by the City 
of Fellsmere.  He also asked whether the County acknowledge the property as 
commercial zoning and not residential.  Mr. Vogt said without having prior 
knowledge, he would say residential. 
 
 Mr. Walther inquired whether Mr. Vogt knew what improvements were needed 
to bring the septic system into compliance as a kennel.  Mr. Vogt advised the 
improvements needed would be completely dependent on the number of animals 
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Respondent chose to have.  Mr. Vogt advised sewer was potentially available, which 
would allow Respondent to operate a full-sized kennel, if he were to connect to the 
sewer.  
 
 Dr. Baker asked what determination did Brian Davis Septic provide as to the 
septic system; wherein Respondent said Brian Davis did not understand why he was 
there.  Respondent noted he had 12 little poodles, not big dogs like German 
Shepherds. 
 
 Chairperson Hall asked Respondent whether he had any reports from Brian 
Davis Septic or Reliable Septic; wherein Respondent answered in the negative; 
however, Respondent advised both septic contractors checked the septic system 
and said the septic system was okay, nothing was wrong with it. 
 
 Attorney Peshke mentioned there was the illegal repair done to the drainfield 
without a permit by the unlicensed contractor. 
 
 Respondent advised he had never had the septic tank pumped out, since he 
purchased the property in 1999.  
 
 Mr. Vogt communicated with engineering diagrams and size estimations put 
together on paper and presented in the appropriate format to the Department, the 
Department could establish a permit, which could potentially allow Respondent to 
operate a kennel.  He remarked the situation had gone so far that Respondent had a 
kennel in operation, and even with the reduced number of animals, the kennel 
continued to be in operation and the septic system had not been altered to 
accommodate the kennel. 
 
 Chairperson Hall asked the Respondent if he understood the nature of the 
violations alleged in this action.  Respondent said he did not quite understand the 
violations, because he did not feel he was violating any laws.  He advised his septic 
tank was able to hold what he needed and had been working well since 1999, when 
he purchased the residence. 
 
 Chairperson Hall cited one of the violations alleged was from the Florida 
Administrative Code indicating “alternations that change the conditions under which 
the system was permitted and approved, sewage characteristics or increased 
sewage flow will require that the owner or their authorized representative apply for 
and receive re-approval of the system by the Department of Health, County Health 
Department, prior to any alteration of the structure or system.” 
 
 Respondent said he did not know what the above code description meant. 
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 Chairperson Hall revealed her read of that portion of the Florida Administrative 
Code indicated if a change of the nature of operations, changing what was being 
done, versus what the septic system was permitted for, it was necessary to reapply 
for a permit.  She continued the septic tank was approved for a single-family 
residence and Respondent was actually operating a kennel at the residence. 
 
 Attorney Peshke stated one of the issues in this case was the Respondent 
needed a septic tank permitted for a kennel, not for a single-family residence, which 
the Respondent currently had. 
 
 Respondent recounted his understanding was he needed to get a septic tank 
to comply with 12 little puppies.  
 
 Attorney Peshke revealed the first step would be to apply for a re-permit. 
 
 Chairperson Hall added the Respondent would need to operate the septic tank 
system in accordance with the type of design of the septic system.  She stated her 
concerns of Respondent placing Lime in a bucket of water and then pouring the 
water in the toilet, which went to the septic tank, killing the organisms in septic 
system. 
 
 Respondent responded there would be a problem if a pound of Lime was 
placed in the septic system because the Lime would eat up the parasites in the 
septic system; however, he only used a half of a cup.  Attorney Peshke mentioned 
he used a half of a cup, each day. 
 
 Chairperson Hall mentioned the two violations concerning unsanitary 
conditions capable of introducing and perpetuating human disease organisms and 
vectors into the community.  She understood the violations stemmed from the 
amount of fecal material on the exterior of Respondent’s property. 
 
 Respondent did not understand why he needed a septic tank, which he would 
probably never have to use.  He said his current septic tank was more than efficient 
to do what it had to do. 
 
 Mr. Vogt announced the size of the septic tank depended upon how many 
animals were on the premises and cited Florida Administrative Code specifically 
described kennels and the number of gallons per animal to size the septic tank 
needed.  He also said there were certain requirements nationally recognized, such 
as size restrictions, and collection of waste streams which Respondent needed to 
come into compliance with. 
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 Chairperson Hall summarized not all septic tanks were the same; they work 
differently and designed differently for different uses. 
 
 Chairperson Hall inquired about Poodles by Dewey, being separate business. 
Respondent answered it was a fictitious name.  Chairperson Hall confirmed 
Respondent was sole proprietor, operating under the business name Poodles by 
Dewey, and was the property owner of the residence. 
 
 Chairperson Hall directed the Board to the proposed drafted Order, attached 
to the agenda packet as pages 26 through 28. 
 
 Attorney Peshke called the Board’s attention to Findings of Fact, paragraph 2, 
“On or about February 13, 2012” needed to be changed to “On or about February 
15, 2012”. 
 
 Chairperson Hall requested the Department’s recommendation regarding 
penalty, whereby Attorney Peshke communicated the Department had a lot of time 
in this matter, with multiple inspections, and multiple people involved, with the 
recommendation of Two Thousand Dollar ($2,000.00) fine with a suspended Five 
Thousand Dollar ($5,000.00) should Respondent come into compliance within 30 
days. 
 
 Chairperson Hall explained the Department’s recommendation to the 
Respondent. 
 
 Mr. Walther asked if the commercial septic tank required an engineered 
system or would Respondent be able to work with a septic tank contractor to permit 
the proper system.  Mrs. Dunn answered the commercial septic tank did not 
necessarily have to be engineered; however, only single-family residence owner 
occupied were allowed to construct their own systems, because it was  a commercial 
business, the design and work had to be done a septic tank contractor.  She 
confirmed the septic tank did not have to be engineered by a civil engineer. 
 
 Discussion ensued regarding the civil penalty fine. 

 
Mrs. Dunn explained when looking at the number of animals, adult dogs were 

counted, not including puppies.  She suggested Respondent begin at the lower level 
as an existing system approval, where he would have the current system inspected 
and certified by a septic tank contractor, then based upon that information, the 
Department could let Respondent know what he can be approved for and then if 
Respondent  wanted to have more animals, a review of appropriate sizing for what 
he was doing. 
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Vice Chairman Cahoy suggested a 60-day compliance period rather than 30 
days.  As far as the two penalties were concerned, he was in support of the 
recommendation. 

 
Chairman Hall agreed the 60-day compliance period was a good idea due to a 

fair amount of analysis needed to occur with respect to nature of the septic system 
currently at the premises versus what was needed. 

 
Mrs. Dunn suggested a certain timeframe for the design of the system and 

acquiring the permits; and then a time to complete.  She explained a civil penalty 
was basically requiring the Respondent to submit a permit application appropriate for 
his operations. 

 
Mr. Walther stated a total of 60 days was plenty; 30 days to evaluate the 

system and apply for a permit based that evaluation; and then an additional 30 days 
once the permit was issued to construct the system, if in fact there was construction 
needed. 

 
Chairman Hall stated she would like to build in from the time of the permit 

application or from the date of the Order, the final compliance date, because there 
may be rejection of the permit and then inaction.  She said she would like to base 
the deadline date on the date of the Order or the date of the submission of the permit 
application. Mrs. Dunn suggested wording to include “no longer than 90 days”. 

 
Mrs. Dunn said if the permit was denied, the Respondent had the option to go 

for a state variance, which was within the Respondent’s purview to do also. 
 
Mrs. Dunn reminded the Board it was not just about the permit.  She reminded 

the Board the odor at the property, which was the reason the Department was 
present at the property from the first. 

 
Chairperson Hall voiced her suggestion of allowing 30 days to come into 

compliance with the other two violations. 
 
Mr. Walther reflected upon the mentioning of sewer having been available in 

the area and asked if Respondent was required to hook up to sewer or did 
Respondent have that option.  Mrs. Dunn responded sewer might be available, and 
based upon the definition of sewer in the Respondent’s estimated sewage flow 
would require connection; however, it was not known what the Respondent’s 
estimated sewage flow was because it was not known how many dogs would be at 
the property to prepare calculations in determining what level the flow would be.   

 
Mrs. Dunn said sewer was available for 1,000 gallons per day if there was a 
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gravity line for the residence depending upon the estimated sewage flow, which was 
determined by how many dogs and how much space was available for animals.  She 
explained sewage was available on South Willow Street. 

 
Respondent confirmed sewage was available; however, he did not have 

$20,000 for the hookup.  Mrs. Dunn advised the Department could not require 
hookup to the sewage unless usage exceeded 1,000 gallons of estimated sewage 
flow, which she did not suspect the usage to exceed 1,000 gallons. 

 
Vice Chairman Cahoy reminded the Board there was a previous case which 

availability of sewer precluded setting up a septic system. 
 
Chairperson Hall reviewed the proposed draft Order as presented, with the 

following  modifications: 
 
●  Paragraph 2, under Findings of Fact, the inspection date was February 15, 

2012.   
 
●   Paragraph 1, under the “ORDERED” section of the Order, the civil penalty 

was a $2,000 fine, with an additional $5,000 which would be suspended should the 
Respondent achieved full compliance within 90 days. 

 
●  Paragraph 2 of the “ORDERED” section, add “Respondent shall come into 

compliance with the first two violations within 30 days”.  
 
●  Within 30 days Respondent shall submit a permit application for sewer with 

a septic tank inspection or analysis with respect to current and planned operations 
within 30 days, construction completion of any required septic tank modifications or 
sewer connections within 90 days from the date of Order. 

 
ON MOTION BY Vice Chairman Cahoy, 
SECONDED BY Mr. Walther, it was 
recommended to approve the proposed Order 
with the above-referenced modifications, 
including a civil penalty in the amount of Two 
Thousand Dollars ($2,000.00),  with the 
stipulation of the Five Thousand Dollars 
($5,000.00) penalty at the end of 90-days, if 
found to have been in non-compliance.  
 

UNDER DISCUSSION  Chairperson Hall confirmed Respondent had 30 days 
from the date of the Order to come into compliance with Violations 1 & 2. 
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 THE CHAIRMAN CALLED FOR THE QUESTION, and the Motion passed      
4-0. 

 
 A recess was called at 2:35 p.m. 
 
 The Board reconvened at 2:43 p.m. 
 
Case # 493-11 – Crab Cove, Inc. 

 
Chairperson Hall announced Dr. Glade would abstain from discussing and 

voting on this case because he had been neighbors and acquaintances of the 
Respondents Juliet and Bob Bruno for more than 10 years.  Dr. Glade had filled out 
and filed the required Form 8B Memorandum of Voting Conflict for County, 
Municipal, and other Local Public Officers, a copy of which is on file in the 
Commission Office. 

 
Attorney Peshke  summarized the facts of the case and included the history of 

the real property located in Indian River County with an address of 11320 South 
Indian River Drive, Sebastian, FL  32958, owned by Respondent Juliet Bruno 
(Respondent), which address housed numerous lots for mobile homes and cottages. 
She reported upon inspection of the premises, the Department noted a violation 
existed at Lots 7 and 8, and the septic tank utilized by Lots 13 and 14.  She 
continued in this case there were a total of four violations in existence; specifically, 
the septic tank existing behind units 7 and 8 did not have a proper lid.  

 
 Attorney Peshke reported the above four violations created a safety hazard 
and additionally, the septic tank on the property located next to Unit 14 was found to 
be opened and a submersible pump had been placed inside the tank which also 
served Unit 13.  She stated septage was found to have been illegally discharged 
over a fence into a wooded area onto the property directly to the south.  
 
 Attorney Peshke revealed the septage was not  pumped by a licensed 
contractor or transported and disposed of properly.  She noted the tank lid had been 
broken open, and had not been replaced and sealed properly; wherein the tank 
should be abandoned. 
 
 Attorney Peshke shared her understanding that the violation regarding Lots 13 
and 14 had been brought into compliance at the current time. 
 
 Chairperson Hall opened the floor for opening statements from Respondents. 
 
 Respondents decided to present their case after Petitioners presented their 
case. 
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 Stacy Brock, Environmental Specialist, testified on January 18, 2012, on a 
routine inspection of the real property located at 11320 South Indian River Drive, 
Sebastian, Florida (Crab Cove), wherein she visited Lots 7 and 8, which was an 
abandoned cottage duplex.  She disclosed she walked over a piece of carpet atop of 
a piece of plywood, which revealed snakes underneath.   
 
 Mrs. Brock sent a certified letter dated June 19, 2012 (Exhibit A), wherein she 
informed the Respondents the septic tank existing behind Lots 7 and 8 did not have 
a proper lid.  She disclosed upon re-inspection of the property, she noted a cement 
paver was placed on top of where the tank was located. 
 
 Mrs. Brock sent another certified letter dated July 12, 2012 (Exhibit B), 
detailing the corrective action, which including crushing and abandoning the septic 
tank.  She reported Sean Rochette, Environmental Specialist, visited the property on 
August 8, 2012, and found compliance as the tank was correctly abandoned by a 
licensed septic tank contractor. 
 
  Mr. Rochette reported a complaint was called in regarding sewage being 
pumped out of a septic tank near Lot 14 as depicted in photographs numbered 
Exhibits 3 through 9.  He revealed upon inspection he noted the septic tank lid was 
opened with a hose and electrical wiring with extension cords leading into the septic 
tank.   
 
 Mr. Rochette stated there was a submersible pump inside the septic tank 
pumping the septic affluent through a hose, which was going over a fence onto 
County property.  He explained the several violations included a sanitary nuisance, 
with improperly treated septic affluent not being disposed of properly, a safety 
hazard with the septic tank being opened, and the sewage was being dumped onto 
County property. 
 
 Mr. Rochette testified a Notice of Violation was sent on August 16, 2011 and 
on  a follow-up inspection, a contractor, John Williams with Best Septic, revealed an 
issue with the tank having been clogged.  He reported Best Septic was to repair the 
tank so it would function again. 
 
 Mr. Rochette described upon re-inspection, the tank lid was sealed and the 
septic tank showed no sign of being pumped out.  He added upon further inspection, 
the violations were brought into compliance, with no open violations at the current 
time. 
 
 Attorney Peshke stated there was an issue with service, having been delayed 
due to the Notice of Violations having been served by hand-delivery on two separate 
occassions, resulting in more time and energy on behalf of the Department.   
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 Mr. Cahoy asked what was the first inspection date for Lots 13 and 14; 
wherein Mr. Rochette reported August 15, 2011.  He also asked what was the final 
compliance inspection date for Lots 13 and 14.  Mr. Rochette told the Board he did 
not have the information in front of him and could not be sure of the date the 
submersible pump was removed. 
 
 Attorney Peshke advised the Respondents took action the very next day with 
Best Septic; however, due to the gravity of the sanitary nuisance, the Code did allow 
a fine for the four violations.  She noted violations had been going on since January, 
2012, with regard to Lots 7 and 8. 
 
 Chairperson Hall asked Mr. Rochette when he did the most recent re-
inspection of Lots 7 and 8, did he look at Lots 13 and 14; wherein Mr. Rochette 
responded in the affirmative, there was compliance, with everything satisfactory. 
 
 Chairperson Hall provided the Respondents the opportunity to present their 
case. 
 
 Respondent Juliet Bruno referred to her husband Robert Bruno to respond on 
her behalf. 
 
 Mr. Bruno explained the difficulties regarding service was due to their absence 
from Vero Beach, having to travelled out of State to care for Mrs. Bruno’s parents for 
a week and a half.  He assured the Board he responded to all correspondence in a 
timely fashion.  
 
 Attorney Peshke replied the Department was aware the Respondent was out 
of town with regard to the second matter; however, it was the first issue where Mr. 
Schuessler, attempted service. 
 
 Mr. Bruno informed the Board Lots 7 and 8 had been abandoned for 30 years 
and the Respondents were in the process of hooking up to sewer; however, a 
financial crisis had delayed them.  He announced the Respondents were back on 
their feet again and a surveyor and an engineer had been hired and hoped with the 
hope of filing a permit packet with the County within the next 30 days. 
 
 Mr. Bruno disclosed Lots 7 and 8 had a problem with the lid a couple of years 
ago; wherein he placed a 24X24 stepping stone over the abandoned tank and asked 
Mrs. Brock if he could crush the tank and fill it.  He stated Mrs. Brock was going to 
ask whether Mr. Bruno was allowed to crush and fill the tank himself, however, in the 
interim, he and Mrs. Brock were not able to connect via telephone and he was 
served the Notice of Non-Compliance. 
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 Mr. Bruno reported when Mr. Schessler brought the matter of the submersible 
pump to his attention, Mr. Bruno acted immediately by calling Best Septic, who put 
the baffle back on at the very bottom of the tank, cemented it and the tank worked 
fine. 
 
 Mr. Bruno stated he wanted to get hooked up to sewer and should the 
Respondents be fined, it would delay getting hooked up. 
 
 Attorney Peshke confirmed the Department was aware of the Respondents’ 
attempts to connect with Mrs. Brock; however, a certified letter was sent on July 12, 
2012, at Attorney Peshke’ direction, asking a response be made to Mrs. Brock,  in 
writing or set up a meeting with the Department.  She continued when no response 
to the certified letter was received, the Hearing Board documents subsequently were 
mailed on July 19, 2012; one week later. 
 
 Mr. Bruno informed the Board the reason he did not respond was because 
Best Septic, Mr. John Williams had told him he spoke to Mrs. Brock and everything 
was under control. 
 
 Chairperson Hall asked whether Best Septic was present to testify; wherein 
Mr. Bruno responded in the negative. 
 
 Mrs. Brock testified she had spoken to Mr. Bruno about a month ago regarding 
applying for a permit; however, she had not heard from him or seen any 
documentation until recently. 
 
 Mr. Rochette testified he had spoken with Mr. Bruno the day before this 
hearing, wherein he inspected the property and confirmed the abandonment of the 
tank was satisfactory.  
 
 Mrs. Dunn asked Mr. Rochette when did Best Septic apply for the tank 
abandonment.  Mr. Rochette responded he did not know without looking at the 
permit. 
 
 Mr. Bruno responded Best Septic had applied for the permit in July and he 
ordered dirt in attempts to save money.  He continued when Fischer delivered the 
dirt too far from Lots 7 and 8, Mr. Williams came to property with a tractor and told 
him the dirt was too far from the tank, it would take two days to fill the tank and he 
needed to deliver another load demanding the dirt to be placed by the tank. 
 
 Mr. Bruno explained he prepaid for the placement of another load before he 
left the State to care for Mrs. Bruno’s aging parents; wherein Fischer told Mr. Bruno 
they could not get the dirt to the site until 10 days because of a big project they were 
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working on.  Mr. Bruno advised he told Best Septic he had to go out of town and 
placed red flags where the dirt was to be placed.  
 
 Mr. Bruno revealed he had received a call from Fischer the dirt had been 
placed wherein he called and requested Best Septic to do the work when they had a 
chance.  He said it was never his intention to do anything wrong. 
 
 Attorney Peshke stated it sounded like the Respondents were making good 
efforts and strides to comply; however, the issue was the Department tried to avoid 
having to bring the Respondents before this Board and explained there was a major 
lapse in communication and the Department waited until the last minute to send out 
the paperwork on this case. 
 
 Mr. Bruno stated he was confused as to why the Respondents were before the 
Board, given the violations were corrected last year, within 24 hours of being noticed 
for the violation. 
 
 Chairperson Hall explained the Respondents were before the Board because 
there were alleged violations. 
 
 Mr. Bruno said since last year, yesterday was the first time he was made 
aware of this matter coming before the Board and the violations were corrected 
immediately last year. 
 
 Attorney Peshke advised the Department could have gone after the 
Respondents at that time with not knowing how long the violations had been present. 
She commented she could appreciate an employee who was responsible for the 
violations being no longer employed by the Respondents; however, as a business 
owner, the Respondents were responsible for the acts of an employee. 
 
 Chairperson Hall asked Mr. Bruno for more details other than an employee 
who was no longer employed by the Respondents was responsible; such as when 
and why the violations occurred. 
 
 Mr. Bruno explained he received a telephone call from Mr. Schuessler 
inquiring about what was going on at the property and that the Department’s 
Inspector was at the property and there was a hose coming out of a septic tank over 
a fence to the property on the other side.  Mr. Bruno said he went to the property and 
fired the employee who was responsible for placing the submersible pump inside the 
tank. 
 
 Chairperson Hall asked if Mr. Bruno was alleging the inspection on August  
15, 2011 occurred the same day the hose was attached to the septic tank.  Mr. 
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Bruno responded as soon as the employee placed the submersible pump, he 
received a call from another tenant about the violation. 
 
 Chairperson Hall explained dates were important for calculating penalties and 
inquired how did the Respondents know when the submersible pump was installed. 
 
 Attorney Peshke said outside a regular scheduled semi-annual or annual 
inspection (which took place in January and June),  a nuisance would have had 
been called in to the Department, which would have resulted in the Department’s 
Inspector being on the property. 
 
 Mr. Bruno  reported the violation happened and was resolved within 24 hours. 
 
 Mr. Bruno confirmed the address of the property was on Indian River Drive in 
Sebastian, and the County property, where the tank was discharged to was a river 
adjacent property, south of the Kroegel estate.   
 
 Chairperson Hall asked if the property of which the tank was discharged into 
east of the Respondent’s property; wherein Mr. Bruno responded in the negative; it 
was south of the Respondent’s property.   
  
 Mr. Bruno responded the Respondent’s property, along with the County 
property, was dedicated as a park alongside a river. 
 
 Mr. Rochette testified the hose was running away from the river, heading west, 
and not discharging directly into the river. 
 
 Attorney Peshke stated the Respondents had made strides to come into 
compliance; however, there were major issues with communications, a lot of staff 
time serving the Respondents twice and several certified mailings was expended on 
this case.  She told the Board at this point the Respondents were in compliance; 
however the violations did occur and the Department recommended a fine of 
$5,000.00.  She added because the Respondents were working towards sewer 
connection, it would be at the Board’s purview for a lesser fine. 
 
 Mr. Bruno stated the Respondents had paid the Equivalent Residential Unit 
(ERU) fees in full and were getting back on their feet after major setbacks and asked 
for lienancy; given a fine of $5,000 would set them back and delay connecting to 
County sewer. 
 

Chairman Hall asked whether the alleged violations in 2011 involving the 
sewage at Lots 13 and 14, was by a filed written settlement or by a stipulation 
agreement.  Mrs. Dunn responded there was a Notice of Violation filed, and nothing 
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more because the violation was corrected. 
 
Mrs. Brock advised the Board she sent a letter to the Respondents in January, 

2012, which was not a Notice of Violation at that time.  She stated it was not until 
she did not receive a response concerning compliance that she did the re-inspection 
in June.  She said she sent the informal letter to the Respondents because she knew 
the tank was dry. 

 
Mrs. Dunn advised the letter to the Respondents was to support the 

inspection, which was done; the inspection report was actually the notice. 
 
Dr. Baker asked whether people who received violation notices normally came 

to the Department’s office.  Mrs. Dunn responded persons who received violation 
notices would regularly come into the Department’s offices to speak with the 
Environmental Control officer who sent the notice, or if the officer was not available, 
would speak to someone else. 

 
 Attorney Peshke advised the Department would encourage the property 

owner to schedule a meeting so the appropriate persons would be available to speak 
with them and find resolution to the matter.  

 
Chairperson Hall revealed her opinion that the violations did occur, given the 

evidence presented. 
 
Mr. Cahoy said he would like to deal with Lots 7 and 8 separately from Lots 13 

and 14, relative to the penalties, due to the different condition.  He said the 
conditions were alike to the extent Best Septic, an independent contractor operated 
the same way as the Respondents’ employee, whom Mr. Bruno fired.  

 
Chairperson Hall reviewed Lots 7 and 8, wherein it was found to be a violation 

as an abandoned septic tank not properly abandoned and closed, with an open lid. 
 
Attorney Peshke provided the following timetable: 
 
Initial letter/inspection on January 18, 2012; 
Re-Inspection on June 12, 2012; 
Notice of Violation was sent June 19, 2012. 
 
Attorney Peshke said her time involved in this case was at least 10 hours at 

$1,000.00 and Department’s Inspectors’ time equaled  5 hours at $500.00, for a total 
of $1,500.00. 

 
Mr. Cahoy opined the violations of Lots 13 and 14 were much more egregious 
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than Lots 7 and 8 and thought the penalty should be in an excessive amount.  He 
shared his thought that the total penalty of $5,000 was completely in line and would 
support same as a recommendation. 

 
Chairperson Hall voiced she thought the $5,000 fine was high.  She told the 

Board the violations at Lots 13 and 14 were more egregious and severe; however, 
the violation of a discharge of raw sewage existed for a day, with a quick 
compliance. 

 
Chairperson Hall stated it was encouraging and good that the Respondents 

responded to the notice quickly; however, one day, per violation would add up to 
$2,000 if applying the maximum fine.  She stated the second in-time violation for 
Units 7 and 8 lasted quite a bit longer, with the nature of violation being more of a 
safety concern than an environmental health concern.  She continued her thought 
that a $1,500 fine was more on target for the violation; it was approximately $25 per 
day since the June 19, 2012 Notice, although the violations were initially found in 
January. 

 
Attorney Peshke agreed the fine would begin with the June 19th date. 
 
Chairperson Hall said she would prefer to calculate the penalty based upon 

the date of the last Notice; June 19, 2012. 
 
Mrs. Dunn voiced her concern that Respondent hired the septic tank 

contractor and they actually applied for a permit; however, the issue going back and 
forth about the placement of the dirt was indicative of no communication from the 
Respondents that they were working towards to compliance, when indeed they may 
have been working towards compliance.  She said she did not have the date the 
tank abandonment was applied for, which would assist in calculating the daily fine. 

 
Mr. Cahoy voiced his thought relative to Lots 13 and 14 and the discharge of 

the raw sewage beyond the fence line, made his conclusion the same as it was 
before, relative to the penalty. 

 
Chairperson Hall shared her thought that discharging the raw sewage away 

from people indicated acknowledgement of discharging raw sewage onto the land; 
however, it also indicated a certain awareness of the hazards of doing same. 

 
Dr. Baker asserted his support for Mr. Cahoy’s recommendation and logic with 

the $5,000 fine.  
 
Chairperson Hall asked for the $5,000 breakdown for the violations; wherein 

Mr. Cahoy recited $1,500 for Lot 7 and 8 violations; and $3,500 for Lots 13 and 14. 
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Chairperson Hall noted the maximum statutory authorization was $500 per 
violation per day; which totaled $2,000; the maximum fine allowed to impose, for 
Lots 13 and 14. 

 
Attorney Peshke noted there were 4 violations found which warranted civil 

penalty up to $500, per day, per violation.  Her calculation mirrored Chairperson 
Hall’s calculations of a $2,000 maximum fine. 

 
Mr. Cahoy reiterated the application for permits for Lots 13 and 14 was dated 

July 23, 2012.  He summarized the violation occurred on August 15, 2012 and the 
compliance inspection occurred 24 hours later. 

 
Mr. Rochette advised he was at the property the following day and the only 

matter that was not in compliance was the tank lid  was not sealed.  He noted the 
pump was removed with no discharge of sewage on the ground; however, the lid 
had not been sealed on the tank. 

 
Mr. Rochette reported John Williams, with Best Septic had told him what he 

had proposed to do with the baffle on the tank having  applied cement around the 
tank lid, making it secure.  He stated he did not know the date in which the lid was 
sealed. 

 
Mr. Bruno interjected everything was taken care of within 24 hours. 
 
Mr. Rochette said he did not believe the tank lid was repaired the next day; 

however, if Respondent had done so, Mr. Rochette said he did not see the repair at 
the time of his second inspection. 

 
Chairperson Hall summarized the timetable as follows:   
 

 First inspection was on August 15, 2012; 
 Second inspection was on August 16, 2012; wherein three of the 

violations were corrected, leaving the remaining issue of the seal on the 
tank lid.  The tank lid was closed with something on top of the tank; 
however, it was not sealed. 
 

 Mr. Cahoy noted the contractor had to return to the property and finish sealing 
the tank lid after the August 16, 2012 inspection. 
 
 Mr. Rochette said at the time he was present at the property on August 16, 
2012, the lid of the tank remained unsealed. 
 
 Mr. Walther understood the baffle had fallen inside the tank and the contractor 
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had probably left the lid unsealed until he could repair the baffle.  He asked when the 
contractor had finished repairing the baffle inside the tank so he could seal the lid. 
 
 Mr. Rochette could not confirm who actually put the lid on the tank in the first 
place, who pulled the pump out of the tank, or, who was responsible for placing the 
lid back on the tank. 
 
 Mr. Walther pointed out there was one day to apply a penalty to four 
violations. 
 
 Mr. Cahoy questioned the inspection on August 16, 2012; wherein the 
violation was not in conformity, additional work was required to bring the violation 
into compliance and there was not a third inspection date, which would have been 
the final compliance date. 
 
 Chairperson Hall said with respect to the first incident, the fast compliance 
was what was encouraged; however, it was a severe violation and warranted a fine.  
She shared her thought that the fast compliance should be taken into consideration 
when setting the fine. 
 
 Mr. Walther agreed and pointed out everything was in line, except meeting the 
corrected action of the certified letter dated August 16, 2012, was providing a written 
response specifying dates and details of each and every thing that was going to be 
done immediately to fix the violation. 
 
 Chairperson Hall stated she her preference was to view the time expended 
with respect to the fine for Lots 7 and 8 violations and was in the $1,000 to $1,500 
range for the fine.   
 
 Mr. Walther understood there were four violations relative to the second count 
concerning Lots 13 and 14, which were under correction within 24 hours.  He said 
this was why he suggested $500 per violation, equaling $2,000.  He continued with 
suggesting $1,500 fine for Lots 7 and 8, based upon the amount of time staff spent 
dealing with that particular issue, for Count I. 
 
 Chairperson Hall asked the Department whether there were any corrected 
action(s) they wished for the Board to consider. 
 
 Attorney Peshke said the Respondents had brought everything into 
compliance within the time period, as well as the efforts concerning sewer 
connection.  
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ON MOTION BY Mr. Walther, SECONDED BY Dr. 
Baker, it was recommended to impose a civil 
penalty fine of $1,500 for Count 1, and $2,000 for 
Count 2, totaling a civil penalty in the amount of 
Three Thousand Five Hundred Dollars 
($3,500.00), due and payable within 30 days of 
the date of the Order, unless a payment plan 
was agreed upon between the parties. 

 
 UNDER DISCUSSION, Chairperson Hall asked whether the Department 
wished to include the typical lien language in the Order. 
 
 Attorney Peshke said by statute the Department could lien the property within 
30 days of the fine, if not paid.  She said the Department worked out payment plans 
for individuals and the language was bold and underlined in the drafted Order. 
 
 Mr. Cahoy advised he would support the motion; however, wanted it noted he 
was doing so because the third and fully compliant inspection date was not 
submitted into evidence; therefore he was not in a position to carry his argument 
beyond the 24 hours. 
 
 THE CHAIRMAN CALLED FOR THE QUESTION, and the Motion passed 4-
0; Dr. Glade abstained. 
 
Case # 496-12(a) – William Eyre 

 
Attorney Peshke  summarized the facts of the case and included the history of 

the real property located in Indian River County with an address of 331 8th Court, 
Vero Beach, Florida, which is a procedural matter stemming from the original Case 
No. 496-12, which involved Respondent, US Bank National Association (US Bank).  
She advised this was the third hearing and hoped to put the matter to rest. 

 
Attorney Peshke reminded the Board this case involved property that had 

gone through foreclosure and from the time the Department began its case, until the  
 
 
matter was placed before this Board, the ownership of the property had changed 
from US Bank to Mr. Eyre as the person who purchased the property from 
foreclosure. 

 
 Attorney Peshke shared with the Board some research she conducted 
concerning the procedure.  She said a review of all of the governing documents; 
specifically, Article VIII, regarding procedural irregularities, indicated the Board could 
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acknowledge procedural irregularities; however, the Article did not say anything 
beyond the acknowledgment, leaving the matter open ended.  
 
 Attorney Peshke noted there was not an Order entered in this matter; 
however, this Board did discuss and directed her to prepare an Order.  She 
continued it was when the Department drafted the Order, they found the mistake, so 
she did not have the Chairperson sign the previously drafted Order. 
 
 Attorney Peshke explained due to an internal error, the wrong party was 
noticed of a hearing, with no Order entered by the Board; however, an Order was 
discussed by the Board and directed the Department to prepare an Order to clear 
the record. 
 
 Attorney Peshke explained the new owner, William Eyre, Respondent, had 
been noticed of this proceeding, along with a verbal notification of the status of the 
case.  She continued the Respondent had been found to be in compliance and his 
compliance was reported to the Board at the last hearing by Mr. Charles Vogt and 
there were no outstanding environmental damage found, which was also reported 
extensively to the Board at the last hearing. 
 
 Attorney Peshke recommended the Board to enter an Order finding 
compliance, without a penalty assessed.  
 
 Attorney Peshke reported that with the abundance of foreclosed homes, it was 
very difficult to determine up-to-the-minute information such as who was the current 
property owner as being correct.  Chairperson Hall noted the delay in recording 
documents at the Courthouse was also a cause of outdated information. 
 
 Chairperson Hall asked if No. 1 of the draft Order was correct in saying, “At all 
times pertinent to this action”.   Attorney Peshke responded in the affirmative, which 
the timeline was checked and re-checked, and prior to the Department initiating 
Board action, on October 18, 2011, the deed was signed over to Mr. Eyre confirming 
his possession of the property. 
 
 Attorney Peshke provided the following timeline of this matter: 
 
 ● October 18, 2011 deed was signed over to Mr. Eyre; 
 ● October 31, 2011 the Department’s Property Card was pulled, showing 
  US Bank as owner; 
 ● November 8, 2011 Notice of Violation was mailed; 
 ● November 30, 2011 was the date of the Housing and Urban   
  Development (HUD) Settlement for closing. 
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 Attorney Peshke disclosed there was no question that prior to the Department 
doing anything, Mr. Eyre was the record owner, not US Bank. 
 
 Chairperson Hall asked whether the property was purchased at a foreclosure 
sale; wherein Attorney Peshke responded in the affirmative. 
 

 ON MOTION BY Mr. Glade, SECONDED BY Dr. Baker, 
the members voted unanimously (4-0) to adopt  the 
proposed Order, indicated on pages 58 and 59 of the 
Agenda Packet.  

 
ADJOURNMENT 
 
 There being no further business, the meeting adjourned at 4:02 p.m. 


