
PLANNING AND ZONING COMMISSION (P&Z) 

Donna A. Keys-District 1 Jens Tripson-District 3 
Gregory W. Smith-District 4 Pilar E. Turner-District 5 
David L. Cox-Member at Large Sam Zimmerman-District 2 

Carol Johnson - Non-voting liaison School Board 

George Hamner, Jr., Chairman 

The Planning and Zoning Commission will meet at 7:00 p.m. ON THURSDAY, September IO, 2009, in the 
County Commission Chambers of the County Administration Building, 1801 27th Street, Vero Beach. 

THE PLANNING AND ZONING COMMISSION SHALL ADJOURN NO LATER THAN 11 :00 P.M. UNLESS THE 
MEETING IS EXTENDED OR CONTINUED TO A TIME CERTAIN BY A COMMISSION VOTE. 

ITEM#l 

ITEM#2 

ITEM#3 

AGENDA 

CALL TO ORDER AND PLEDGE OF ALLEGIANCE 

APPROVAL OF MINUTES 

A. July 23, 2009 

PUBLIC HEARINGS 

A. Church of God by Faith: Request for special exception use approval for an expansion 
to an existing place of worship facility. Church of God by Faith, Owner. MBV 
Engineering, Inc., Agent. The subject property is located at 8580 58th Avenue, on the east 
side of 58th Avenue approximately 500' north of CR510 (85th Street). Zoning 
Classification: RM-6, Residential Multi-Family (up to 6 units/acre). Land Use Designation: 
M-1, MediumDensity(up to 8 units/acre). (SP-MI-09-02-08/2008110065-64286) [Quasi
Judicial] 
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ITEM#4 

ITEM#5 

ITEM#6 

ITEM#7 

B. Consideration of Proposed Amendment to the County Noise and Vibration Control 
Ordinance to Address Emergency Power Generators: Land Development Regulations 
Chapter 974 [Legislative] 

C. Consideration of Proposed Amendments to Provide for Permanent Exceptions to Certain 
LDRs for Individual Development Projects: Land Development Regulations Chapter 902 
[Legislative] 

COMMISSIONERS MATTERS 

PLANNING MATTERS 

A. Planning Information Package 

ATTORNEY'S MATTERS 

ADJOURNMENT 

ANYONEWHOMAYWISHTOAPPEALANYDECISION, WHICHMAYBEMADEATTHISMEETING, 
WILL NEED TO ENSURE THAT A VERBATIM RECORD OF THE PROCEEDINGS IS MADE, WHICH 
INCLUDES THE TESTIMONY AND EVIDENCE ON WHICH THE APPEAL IS BASED. 

ANYONE WHO NEEDS A SPECIAL ACCOMMODATION FOR THIS MEETING MUST CONTACT THE 
COUNTY'S AMERICANS WITH DISABILITIES ACT (ADA) COORDINATOR AT 772-226-1223, (TDD 
#772-770-5215) AT LEAST 48 HOURS IN ADVANCE OF THE MEETING. 

Meeting may be broadcast live on Comcast Cable Channel 27- may be rebroadcast continuously Saturday 7:00 p.m. 
until Sunday morning 7 :00 a.m. Meeting broadcast same as above on Comcast Broadband, Channel 27 in Sebastian. 
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PLANNING AND ZONING COMMISSION 

There was a meeting of the Indian River County {IRC) Planning and Zoning 
Commission (P&Z) on Thursday, July 23, 2009 at 7:00 p.m. in the Commission 
Chambers of the County Administration Building, 1801 2J1h Street, Vero Beach, 
Florida. You may hear an audio of the meeting; review the meeting agenda, 
backup material and the minutes on Indian River County website 
www.ircgov.com/Boards/PZC/2009. 

Present were members: Chairman George Hamner, Member-at-Large; 
Donna Keys, District 1 Appointee; Sam Zimmerman, District 2 Appointee; Jens 
Tripson, District 3 Appointee; Greg Smith, District 4 Appointee; Dr. David Cox, 
Member-at-Large and Carol Johnson, non-voting School Board Liaison. 

Absent was Pilar Turner, District 5 Appointee (excused). 

Also present was IRC staff: George Glenn, Assistant County Attorney; Bob 
Keating, Community Development Director; Stan Boling, Planning Director; Mark 
Zans, Senior Planner; and Reta Smith, Recording Secretary. 

Call to Order and Pledge of Allegiance (6:21 :09) 

Chairman Hamner called the meeting to order and led all in the Pledge of 
Allegiance. 

Approval of Minutes (6:21 :54) 

ON MOTION BY Ms. Keys, SECONDED BY Mr. Tripson, 
the members voted unanimously (6-0) to approve the 
minutes of the meeting of July 9, 2009, as presented. 

Item Not On Consent (6:22:07) 

Chairman Hamner read the following into the record: 

A. Realtors Association of Indian River County: Request for site plan 
approval to construct an office building and related improvements 
within the Quay Dock Road historic road buffer. Realtors Association 
of Indian River County, Owner. Kimley-Horn & Associates, Inc., Agent. 
The subject property is located at the southeast corner of US Highway 1 
and Quay Dock Road. Zoning Classifications: CL, Limited Commercial, 
and RM-3, Residential Multi-Family (up to 3 units/acre). Land Use 
Designations: C/I, Commercial/Industrial, and L-1, Low Density 1 (up to 
3 units/acre) [Quasi-Judicial] 
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The secretary administered the testimonial oath to those present who wished 
to speak at tonight's meeting on any quasi-judicial items. 

Mr. Stan Boling, IRC Planning Director (6:22:56), reviewed the information 
contained in his memorandum dated July 15, 2009, a copy of which is on file in the 
County Commission Office. He noted the draft minutes of the March 19, 2009 
meeting of IRC Historic Resources Advisory Committee (HRAC) were also 
included, and went over recommendations outlined in staff's report and proposed 
by the committee members. 

Chairman Hamner (6:38:40) observed the proposed parking area was almost 
40% more than required, and wondered how much traffic was expected. Mr. Boling 
responded staff had been told there would be more demand for parking than the 
code minimum because of periodic meetings on the site. He added staff would 
rather see automobiles parked behind landscaping than having to park off-site. 

Ms. Lynn Larkin, 4017 Silver Palm Drive, member of the HRAC (6:41 :26), 
stated the committee had some concerns the buffer would not be dense enough 
along historic Quay Dock Road. 

Discussion followed. 

Mr. Chris Crawford, 6336 4th Place, member of the HRAC (6:47:58), wanted 
the P&Z to consider the scale and proportion of the building and cautioned the 
members about setting some kind of precedent. Chairman Hamner noted if the 
building went to two stories it would probably fit on the property a lot easier; 
however this was something HRAC did not want. Mr. Crawford mentioned the 
HRAC minutes had not officially been approved because the committee had not 
met since March 19, 2009. 

Dr. Cox (6:49:38) noted Section 933.08 of the code regarding the protection 
of scenic and historic roads, contained in the backup on file in the County 
Commission Office, stated it shall be illegal to engage in the erection of structures 
within the 30-foot buffer or designated protected area of any designated historic 
road. He observed the first recommendation of the HRAC was for the applicant to 
consider lessening excess parking spaces or redesign to eliminate parking 
encroachment into the 30 foot protected area of Quay Dock Road. Dr. Cox 
continued page four of Mr. Soling's memorandum read "Staff's conclusion was the 
small buffer encroachment proposed was justified and potential impacts on Quay 
Dock Road would be mitigated by the project's consistency with the HRAC 
recommended project guidelines." He felt the recommendation HRAC made 
pertaining to the encroachment was inconsistent with staff's recommendation. 
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Dr. Cox related P&Z was being asked to grant an exemption to the code and 
he was concerned about cumulative impacts, taking into consideration how most of 
the County's historic roadways had been treated in the past He expressed 
trepidation about chipping away at historic roadways as well as giving an exemption 
to the Land Development Regulation (LOR) that controlled this kind of activity and 
setting a precedent. 

Mr. Zimmerman (6:53:29) wondered if the HRAC or P&Z could prevent the 
applicant from building a two-story building if they chose to do so. Mr. Boling 
responded if the applicant followed all the standard LDRs there was no requirement 
that would keep them from building a two-story structure. Mr. Zimmerman asked if 
it was a two-story building, could all the parking required by the applicant be put on 
the site without encroaching into the 30-foot protected area of the historic road. 

Mr. James Vitter, Kimley-Horn and Associates, Inc. (6:54:24), representing 
the applicant, said yes they could. He pointed out the proposed buffer was denser 
and thicker on Quay Dock Road than would be required with a two-story building, 
which would mean more visibility of the parking lot and the building. Mr. 
Zimmerman concluded a two-story building would have a worse overall effect on 
the historic road than what was proposed. 

Discussion ensued. 

Mr. Tripson (7:00:20) opined when driving down Quay Dock Road he would 
rather see a five foot encroachment for the parking area, if he could see it, than see 
a two-story building through the trees. Mr. Boling noted because of the nature of 
the site he did not think there was a more efficient way to lay the project out and 
keep the building away from Quay Dock Road, yet still meet the fire code for 
circulation on site. 

Dr. Cox (7:05:56) reiterated he was still not convinced we should be eroding 
the protection of our historic roads for a few parking spaces, and he did not feel it 
was a do-or-die situation for the ability of the applicant to function on the site with 
the loss of a handful of parking spaces. Mr. Smith (7:06:23) thought the concession 
of the parking was not that significant considering there could have been a two
story building along the historic road. 

7:07:21 
ON MOTION BY Mr. Smith, SECONDED BY Mr. 
Zimmerman, the members voted (5-1) to approve 
staff's recommendation. Dr. Cox opposed. 
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Chairman Hamner wanted the minutes to reflect it was not the intention of the 
P&Z to make this a precedent as far as historic roads were concerned. Mr. Tripson 
commended the applicant for leaving the native trees and planting extra native 
species on the site, which he said helped weigh his decision regarding the five foot 
encroachment. 

Commissioners Matters (7:08:43) 

None. 

Planning Matters (7:08:57) 

Mr. Boling briefly discussed the Waterway Village lawsuit on concurrency. 

Attorney's Matters (7:11 :07) 

None. 

There being no further business, the meeting was adjourned at 7:50 p.m. 

George Hamner, Chairman Date 

Reta Smith, Recording Secretary Date 

PZC/Unapproved 4 July 23, 2009 
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INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

ITE(Y) 3A 
PUBLIC HEARING 

SPECIAL EXCEPTION USE 
(QUASI-JUDICIAL) 

TO: The Honorable Members of the Planning and Zoning Commission 

MENT HEAD CONCURRENCE: 

THROUGH: Stan Boling, AICP; Planning Director :J\ 
FROM: John W. McCoy, AICP; Senior Planner, Curre~velopment 

DATE: August 19, 2009 

SUBJECT: Church of God By Faith's Request for Special Exception Use Approval for an 
Expansion to an Existing Place of Worship Facility [SP-MI-09-02-08 I 2008110065-
64286] 

It is requested that the data herein presented be given formal consideration by the Planning and Zoning 
Commission at its regular meeting of September 10, 2009. 

DESCRIPTION & CONDITIONS 

MBV Engineering, Inc. has submitted an application for special exception use approval on behalf of Church 
of God by Faith for an expansion (new building) to an existing place of worship facility. Church of God 
by Faith is located at 8580 58th Avenue, which is on the east side of58th Avenue approximately 500' north 
ofCR510 (85

th 
Street). The subject site is zoned RM-6, a zoning district in which special exception use 

approval is required for places of worship, including expansions of more than I 0%. Because the proposed 
building expansion is more than double the existing building area, special exception review and approval is 
required. 

In this case, the applicant has applied for concurrent minor site plan and special exception use approval. 
Consistent with Land Development Regulation allowances, staff has approved the minor site plan 
application subject to Board of County Commissioners (BCC) approval of the special exception request. 
The applicant is now seeking special exception use approval. 

The Planning and Zoning Commission (PZC) is now to consider the special exception use request for the 
proposed expansion of the place of worship facility and make a recommendation to the BCC to approve, 
approve with conditions, or deny the request. Pursuant to Section 971.05 of the land development 
regulations (LDRs), the PZC is to consider the appropriateness of the requested expansion for the subject 
site and compatibility of the expansion with the surrounding area. The PZC may recommend reasonable 
conditions and safeguards necessary to mitigate impacts and to ensure compatibility of the expansion with 
the surrounding area. 
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ANALYSIS 

1. 

2. 

3. 

4. 

5. 

Size of Church Parcel: Existing: 
Proposed Property Addition: 
Total: 

18,119 sq. ft. (.41 acres) 
9,431 sq. ft. (.22 acres) 

27,550 sq. ft. (.63 acres) 

Note: The additional property is necessary for the project and is to be acquired from the adjacent 
John's Island Club property, which is hundreds of acres in size. In this case, the Club has 
cooperated with the church and supports the subject project. Prior to site plan release, the 
applicant must provide a copy of a recorded deed indicating that the church has acquired 
the property addition. 

Zoning Classification: 

Land Use Designation: 

Building Area: 

RM-6, Residential Multi-Family (up to 6 units/acre) 

M-1, Medium Density (up to 8 units/acre) 

Existing: 
Proposed New Building: 
Total: 

1,900 sq. ft. 
2,189 sq. ft. 
4,089 sq. ft. 

Note: The proposed new building will be located approximately 1 0' north of the existing church 
building. After completion of the project, the new building will be used as a fellowship 
hall, while the existing building will be used for a sanctuary. There will be no increase in 
the number of existing sanctuary seats as a result of the project. 

Impervious Area: Existing: 
Proposed: 
Total: 

12,503 sq. ft. 
2,398 sq. ft. 

14,901 sq. ft. 

6. Traffic Circulation: The site currently uses 58th Avenue for access. At this location, 58th Avenue 
is an unpaved local road, which the church will continue to use for access. Presently, there are two 
driveways that access 58th Avenue at the north and south ends of the site. While the northern 
driveway will be relocated further north on the property being added to the church site, the 
southern access will remain as is. Both driveways are two-way full movement driveways. Traffic 
Engineering has approved the driveways and the proposed internal circulation plan. 

7. 

Since the project will generate less than I 00 average daily trips, the traffic impact statement was 
prepared by Traffic Engineering. Based on that traffic statement, no off-site traffic improvements 
are required, and none are proposed. 

Off-Street Parking: Required: 
Existing and Proposed: 

40 spaces 
40 spaces 

8. Concurrency: The applicant has applied for and obtained a conditional concurrency certificate, 
which satisfies the criteria for site plan and special exception use approval. 

9. Landscape Plan: The proposed landscape plan satisfies applicable landscape requirements for the 
proposed expansion. Due to the adjacent multi-family zoning, a Type "C" buffer is required 
between the proposed new building and the site's north and east perimeters. As proposed, the 
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10. 

north buffer will be located off-site within a 15' landscape easement to be granted by John's Island 
Club, Inc. to the church on the adjacent property. This easement area is located just north of the 
property addition to be provided by the Club and is shown on the project site plan. Prior to site 
plan release, a recorded landscape easement that grants the church the right to preserve and plant 
vegetation, and maintain the buffer will need to be provided. Existing vegetation will be preserved 
in place and supplemented by new plant material where necessary to satisfy buffer requirements. 

Open Space: Required: 
Provided: 

40% 
46% 

11. Environmental Issues: 

• Uplands: Since the site is not over 5 acres, the native upland preservation set-aside criteria 
do not apply. 

• Wetlands: Staff has verified that no jurisdictional wetlands exist on the site. Therefore, no 
wetland regulations apply. 

• Tree Protection: Although some protected trees will be removed, no existing specimen trees 
will be impacted. Therefore, no specimen tree mitigation is required or proposed. 

• Listed Species: Environmental planning staff has inspected the site and found no evidence of 
gopher tortoise presence. Since the site is adjacent to the County's Wabasso Scrub 
Conservation Area, which is known habitat of the federally protected Florida scrub-jay, the 
applicant will be required to coordinate with staff prior to site plan release to obtain 
verification from the U.S. Fish and Wildlife Service (USFWS) that the project will have no 
adverse effect on the listed species. 

12. Specific Land Use Criteria: Pursuant to LDR section 971.28(5), the following criteria for places 
of worship apply to this project: 

1. No building or structure shall be located closer than thirty (30) feet to any property 
line abutting a residential use or residentially designated property; 

Note: The new structure is set back over 35' from the closest property line. The 
existing structure will remain in place as a legal, non-conforming structure 
that is set back 24' from the east property line. 

2. Access shall be from a major thoroughfare unless otherwise approved by the public 
works department; 

Note: Based on the small scale of the proposed church facility, Public Works has 
granted approval to use 58th Avenue ( a local roadway) as access. This decision 
is consistent with past approvals granted for other similarly situated small 
scale church facilities. 

3. Any accessory residential use, day care facility or school upon the premises shall 
provide such additional lot area as required for such use by this section and shall 
further be subject to all conditions set forth by the reviewing procedures and 
standards for that particular use. Accessory residential uses may include 
covenants, monasteries, rectories or parsonages as required by these regulations; 
Any accessory residential use, day care facility or school upon the premises shall 
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further be subject to all conditions set forth by the reviewing procedures and 
standards for that particular use. Accessory residential uses may include 
covenants, monasteries, rectories or parsonages as required by these regulations; 

Note: The applicant is not seeking approval of any residential use, daycare, or school 
at this facility, and no such use will be authorized under the subject 
application. 

4. A Type "B" buffer shall be provided along all property boundaries where the 
facility is located adjacent to a single-family residentially zoned property. A Type 
"C" buffer shall be provided along all property boundaries when the facility is 
located adjacent to a multiple-family residentially zoned property or agriculturally 
zoned property having a residential land use designation. 

a. The board of county commissioners may waive or reduce the buffer 
requirements where the place of worship is located next to an existing 
cemetery, place of worship, child care facility, community center, or school. 
Consideration shall be given to security, noise, and visual impacts. Where a 
waiver or a buffer reduction is granted, normal perimeter landscaping 
requirements shall apply, and alternative requirements (such as fencing) 
may be required. 

Note: The site is bordered by multi-family zoning on the north and east sides where 
a Type "C" buffer will be provided as previously described. The property to 
the south is commercially zoned, while the property to the west is zoned 
conservation. Neither of these zoning districts require a buffer, and no such 
buffer is required or proposed along those perimeters. 

13. Required Improvements and Dedications: 

• 58th Avenue Paving: Based on section 952.09(5)(a), a social/fellowship hall is considered 
accessory to the place of worship. Therefore, no paving or escrowing for paving 58th Avenue 
is required. It should be noted that John's Island Club may pave 58th Avenue from CR510 to 
its facility as a secondary access to the club site. This proposed paving is not tied to the 
church, but the church is aware of the plans and has designed the proposed improvements so 
as not to conflict with the future paving of 58th Avenue. 

• 58th Avenue Right-of-way: Presently, 25' of right-of-way exists for 58th Avenue at this 
location. The 25' came from the subject site, so to complete the fairshare of the project site's 
half of the 60' local road minimum right-of-way, Public Works has agreed to accept a 5' 
wide drainage and utility easement. The proposed site plan accommodates this easement. 
Prior to site plan release, a recorded copy of the drainage and utility easement needs to be 
provided. 

• Landscape Easement: As noted in the landscape section of this report, the north landscape 
buffer will be provided off-site in an easement granted by John's Island Club. Prior to site 
plan release, a recorded copy of the easement needs to be provided. 
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14. Surrounding Land Use and Zoning: 

North: John's Island Golf Course/ RM-8 
East: Residential/ RM-6 
South: 85th Lane, Mobile Homes / CL 
West: 58th Avenue, County Conservation Area/ Con-I 

RECOMMENDATION 

Based on the analysis performed, staff recommends that the Planning and Zoning Commission recommend 
that the Board of County Commissioners grant special exception use approval for the expansion of the 
place of worship with the following conditions: 

1. Prior to site plan release, the applicant shall provide the following items: 

a. A recorded Deed for the additional property. 
b. A recorded 5' wide drainage and utility easement along 58th Avenue. 
c. A recorded landscape easement on the north perimeter of the site. 

2. Prior to the issuance of a certificate of occupancy, the north and east perimeter buffers shall be 
completed as shown on the approved site plan. 

Attachments: 

1. Application 
2. Location Map 
3. Site Plan 
4. Landscape plan 
5. Aerial 

APPROVED AS TO FORM :N~:r 
GEORGE A. GlENN 

ASSISTANT COUNTY ATTORNEY 
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SPECIAL EXCEPTION SITE PLAN 
APPLICATION FORM (SPSE) 

ASSIGNED FILE#: dO0'i l!'O 'D&c:; -6 'f--2R(, 

PROJECT NAME (PRINT): _ __,C=h,,,ur,,,c=h~o~f G=od~b"-y~F,...,a=it=h ______________ _ 

PROPOSED PROJECT USE: -----'"C"'h.,,,ur"'c,,_h-"'O"'ut,,_re"'a"'ch=C,,,en,,te,,,r ______________ _ 

CORRESPONDING PRE-APPLICATION CONFERENCE PROJECT NAME AND !RC ASSIGNED 
FILE NUMBER (IF ANY): 2008110065-63324 SP-MI 09-02-08 

OWNER: (PRINT) 

Church of God By Faith 
NAME 
P.O. Box 70013 
ADDRESS 
Wabasso FL 

STATE CITY 
32970 772-559-9213 
ZIP PHONE 

FAX NUMBER 

E-MAIL 
Elder Charlie Jones 

AGENT: (PRINT) 

Mr. Dave Pearson 
NAME 
235·Coconut Palm Rd 
ADDRESS 
Vero Beach 
CITY 
32963 
ZIP 
772-231-5910 
FAX NUMBER 
Pearson4@bellsouth.net 
E-MAIL 
Mr. Dave Pearson 

FL 
STATE 

772-231-0566 
PHONE 

CONTACT PERSON CONTACT PERSON 

cM~OWNERORAGENT 

PROJECT ENGINEER: (PRINT) 

MBV Engineering, Inc. 
NAME 

2455 14th Avenue 
ADDRESS 
Vero Beach 

CITY 
32960 
ZIP 
772-778-3617 
FAX NUMBER 
mbveng@mbveng.com 
EMAIL 
Mr. Robert Leon P.E 
CONTACT PERSON 

Florida 
STATE 

772-569-0035 
PHONE 

PROJECT ARCHITECT:(PRINT) 

C.M. Crawford Architect 
NAME 

P.O. Box 6511 
ADDRESS 

Vero Beach 
CITY 

32961 
ZIP 
772-567-3519 
FAX NUMBER 

cmcarc@msn.com 
EMAIL 

Florida 
STATE 

772-567-1212 
PHONE 

Mr. Chris Crawford, AIA 
CONTACT PERSON 
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TO: 

FROM: 

DATE: 

INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

The Honorable Members of the Planning and Zoning Commission 

Ro ert M. Keating, AICP 
Community Development Director 

Roland M. DeBlois, AICP ~ 
Chief, Environmental Planning 
& Code Enforcement Section 

August 25, 2009 

PUBLIC HEARING 
LOR AMENDMENT 

[LEGISLATIVE) 

SUBJECT: Consideration of Proposed Amendment to the County Noise and Vibration Control Ordinance to Address 
Emergency Power Generators: Land Development Regulations Chapter 974 

It is requested that the Planning and Zoning Commission (PZC) formally consider the following information at the PZC's 
regular meeting of September JO, 2009. 

BACKGROUND 

In September 2008, the County Code Enforcement Board heard a noise ordinance violation case concerning a "whole-house" 
emergency power generator that was installed at a residence in Arbor Trace. In this particular case, the generator was 
programmed to operate on an "exercise" operation cycle of 12 minutes once a week. When operating, however, the generator 
produced approximately 74 decibels of sound at the property line of a neighboring property and caused a noise disturbance, 
breaching the County's noise ordinance threshold of 60 decibels. Consequently, the Code Enforcement Board entered an Order 
requiring the respondent to modify the generator to reduce the noise or otherwise to comply with the County noise ordinance. 
The respondent in the code case eventually complied by ceasing to operate the generator on a weekly basis (see attached Code 
Board 2/23/09 meeting minutes). 

In reviewing the referenced case, the Code Enforcement Board expressed concerns that the County's current noise ordinance 
does not address the issue of emergency power generator noise either as an emergency exemption or by other means. As a 
result, the Code Board directed staff to evaluate the noise ordinance and consider revising the ordinance to address emergency 
power generators. 

On May 19, 2009, the Board of County Commissioners authorized staff to initiate an amendment to the noise ordinance 
(LDR Chapter 974) to address emergency power generators (see minutes, Attachment 3). Attachment I to this report is a 
draft ordinance relating to the matter. The PZC is now to consider the proposed ordinance and recommend that the Board 
adopt, adopt with changes, or deny the ordinance. 

PSAC Recommendation 

At its August 20, 2009 meeting, the Professional Services Advisory Committee (PSAC) considered staffs draft ordinance and 
voted unanimously to recommend that the Board of County Commissioners adopt the proposed regulations with one change 
(see Attachment 4). The recommended change was to allow a generator to be exercised or tested between 8:00 a.m. and 6:00 
p.m., rather than between 6:00 a.m. and 8:00 p.m. as originally proposed by staff. Since the PSAC meeting, staff has revised 
the draft regulations consistent with the PSAC' s recommendation. 
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ANALYSIS 

Installation of whole-house emergency power generators at residences in the county has become popular since the 2004 
hurricanes. County building staff estimates that 400 to 500 such generators have been installed at residences in the county 
since 2004. Whole-house generators are fueled by propane or natural gas, are hard-wired into a home, and require building 
permits. 

Sound decibel ratings of whole-house generators vary depending on make and model. The level of sound as it may affect 
neighboring properties depends on other factors as well. These include generator distance to property lines, buffering, and 
proximity to other structures. 

In addition to whole-house generators, portable emergency power generators are commonly used in emergency power-outage 
situations. As currently written, the County's noise ordinance does not specifically address generators, including portable 
generators, and should be revised to account for power-outage circumstances. 

Survey of Other Counties' Regulations 

To determine how other local governments regulate generator noise, staff researched how other counties address generator 
noise in land development regulations. Attachment 6 to this report is a summary of the regulations from the six counties 
surveyed. In all cases, generator noise or similar noise (e.g., noise from air conditioners, lawnmowers, or pumps) was, with 
certain conditions, exempt from noise standards. Three counties (Volusia, Alachua and Bradford) exempted such equipment 
from noise control standards if operated in accordance with manufacturer's specifications. Volusia and Brevard counties set 
certain limits on time of day, prohibiting exercising or testing of generators during evening hours (Volusia) or operation of 
similar (landscape) equipment at night (Brevard). 

Proposed Amendment 

The proposed amendment to Indian River County's noise ordinance was drafted to be consistent with the format of the existing 
ordinance. As proposed, Section 974.04, "specific noise and vibration prohibitions," will be revised to allow for manual or 
automatic testing or exercising of power generators, but only between the hours of 8:00 a.m. and 6:00 p.m. and for the 
minimum duration necessary to meet manufacturer's specifications. This proposed provision is similar to Volusia County's 
time allowance for the exercising or testing of generators. (For reference, Attachment 7 to this report provides testing 
requirements for various types of whole-house generators.) 

Section 974.06, "exemptions," is proposed to be revised to exempt any noise resulting from use of an emergency power 
generator during a power outage, provided that the generator is "operated in accordance with manufacturer's specifications, 
with all standard equipment, and is in proper operating condition." 

As reflected in the May 19, 2009 County Commission meeting minutes (Attachment 3), a representative of AT&T attended 
that meeting and expressed concerns that any revisions to the noise ordinance to address generators be written to accommodate 
the needs of AT&T and other similar utility companies. To that end, the proposed exemption includes language to exempt 
utility companies' use of generators from noise standards, irrespective of whether or not there is a power outage. 

Given the need and inevitable testing and use of whole-house and portable power generators during power outage events, the 
proposed revisions reasonably address both the periodic testing of power generators and the use of such generators during 
power outages. 

Cost, Benefits, Fiscal Impacts 

The proposed regulations will not impose additional requirements or costs on property or business owners. In addition, there 
should be no increased costs to the county or increased obligation to provide services. Therefore, there should be no fiscal 
impact to the county if the proposed regulations are adopted. 
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RECOMMENDATION 

Staff recommends that the PZC recommend that the Board of County Commissioners adopt the proposed LDR amendments to 
the County noise ordinance related to emergency power generators. 

ATTACHMENTS 

I . Proposed Ordinance. 
2. *Excerpt from Code Enforcement Board (CEB) 2/23/09 meeting minutes. 
3. *Excerpt from County Commission (BCC) 5/19/09 meeting minutes. 
4. *Excerpt from Professional Services Advisory Committee (PSAC) 8/20/09 meeting minutes. 
5. Chapter 974, County Noise and Vibration Control Ordinance. 
6. Summary of other counties' regulations. 
7 . Summary of testing requirements for various types of whole-house generators. 

*Note: Audio recordings of these meetings are available at: 
CEB Meetings: http://www.ircgov.com/Boards/CEB/2009.htm 
BCC Meetings: http://www.ircgov.com/Boards/BCC/2009.htm 
PSAC Meetings: http://www.ircgov.com/Boards/PSAC/2009.htm 

AP PROVED AS TO FORM :;;wdzc~y-
GEORGE A. GLENN 

ASSISTANT COUNTY ATTORNEY 

F:\Community Development\Users\ROLAND\LDR\974 Noise Ord generators revisions\974 noise rev for gens PZC staffreport.rtf 3 



2009- DRAFT 8/25/09 

AN ORDINANCE OF INDIAN RIVER COUNTY, FLORIDA CONCERNING AN AMENDMENT TO 
ITS LAND DEVELOPMENT REGULATIONS (LDRs); PROVIDING FOR AMENDMENTS TO 
CHAPTER 974, NOISE AND VIBRATION CONTROL, BY CREATING AN EXEMPTION FOR 
EMERGENCY POWER GENERATORS WITH CERTAIN CONDITIONS; AND BY PROVIDING 
FOR REPEAL OF CONFLICTING PROVISIONS; CODIFICATION; SEVERABILITY; AND 
EFFECTIVE DATE. 

BE IT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS OF INDIAN RIVER 
COUNTY, FLORIDA THAT THE INDIAN RIVER COUNTY LAND DEVELOPMENT 
REGULATIONS (LDRS) BE AMENDED AS FOLLOWS: 

SECTION#l: 

Part 1: Amend LOR Section 974.04, Specific noise and vibration prohibitions, to read as follows: 

The following standards and restrictions shall apply to uses and/or activities in unincorporated 
Indian River County, except as may conflict with the provisions of section 974.06, Exemptions, of this 
chapter. Uses and/or activities in compliance with the standards and restrictions of this section shall 
not be subject to the noise control standards set forth in section 974.05. 

(I) Radios, television sets, musical instruments, and similar devices. It shall be unlawful to use, 
operate, or permit to be played, used, or operated, any radio receiving set, musical instrument, 
phonograph, television set, or other machine or device for the production or reproduction of sound 
between the hours of 10:00 p.m. and 6:00 a.m. in such manner as to create a noise or vibration 
disturbance to neighboring premises. 

Pertaining to radios, cassette players, disk players and similar devices associated with motor 
vehicles, no such device shall be operated in such a manner as to create a noise or vibration 
disturbance at one hundred (JOO) feet or more from such device, when operated on a public right
of-way or public space. 

(2) Construction equipment and activity. It shall be unlawful to operate any equipment or 
perform any outside construction or repair work on buildings, structures, roads, or projects within 
the county between the hours of8:00 p.m. and 6:00 a.m. unless an administrative approval as set 
forth in section 974.07 for such construction or repair work between such hours has been obtained 
from Indian River County on the basis of good cause shown. 

(3) Engine mujjlers. It shall be unlawful to operate any internal combustion engine, including 
such an engine associated with a motor boat, or motor vehicle without a muffler or other device 
which will effectively prevent loud or explosive noises therefrom. 

(4) Animal noises. It shall be unlawful to keep or maintain any animal (including birds) without 
providing and maintaining adequate sound-control techniques to eliminate any excessive, 
offensive, and unnecessary noise. This provision shall not apply to property within an agricultural 
zoning district. 

(5) Vehicle repair in residential areas. It shall be unlawful to repair, rebuild, or test any motor 
vehicle between the hours of 8:00 p.m. and 6:00 a.m. on property within or abutting any 

Bold Underline: Additions to Ordinance 
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residential zoning district in such a manner as to disturb the peace, quiet, and comfort of the 
residents of the area. 

( 6) Activities in the vicinity of schools, courts, churches, and hospitals. It shall be unlawful to 
create any excessive noise on any street adjacent to any school, court, church, or hospital which 
unreasonably interferes with the workings of such institution, or which disturbs or unduly annoys 
patients in a hospital. 

(7) Loading or unloading of vehicles, opening bales, and boxes. It shall be unlawful to make, 
create, or maintain any loud or excessive noise within the county that would result in a disturbance 
to neighboring properties in connection with the loading or unloading of any vehicle or the 
opening or destruction of bales, boxes, crates, or containers. 

(8) Peddlers, hawkers, or vendors. It shall be unlawful for peddlers, hawkers, or vendors to 
shout or cry along or on a roadway to the disturbance of the peace or quiet of a neighborhood. 

(9) Drums, cymbals, and loudspeakers. It shall be unlawful to create, make, or maintain any 
noise by the use of any drum, cymbals, loudspeaker, or other similar instruments in the county for 
the purpose of attracting attention to any performance, show, sale, or display of merchandise, or 
place of business. This provision shall not apply to ice-cream trucks or approval public events. 

(10) Bells or sirens on vehicles. It shall be unlawful for any person to use in conjunction with 
any unauthorized vehicle any bell or siren similar to that used on ambulances or vehicles of the 
sheriff, fire departments, and other public safety agencies. 

(11) Skateboard ramps. It shall be unlawful to use any skateboard ramp or similar configuration 
between 8:00 p.m. and 6:00 a.m. in a residential zoning district in such a manner that would result 
in a disturbance to neighboring properties. 

(12) Air-blow cleaners. It shall be unlawful for any person to operate any air-blow cleaning 
equipment or similar devices for the cleaning of parking lots, walkways, driveways, or similar 
areas between the hours of I 0:00 p.m. and 6:00 a.m. that would result in a disturbance to 
neighboring properties. 

(13) Places of public entertainment. It shall be unlawful for any public entertainment 
establishment or person associated with or working for said establishment to operate, play or 
permit the operation or playing of any radio, television, phonograph, drum, musical instrument, 
sound amplifier, or similar device between the hours of9:00 p.m. and 6:00 a.m. in such a manner 
as to create noise or vibration that is a disturbance to neighboring premises. 

(14) Sounding of train horns or whistles. It shall be unlawful for any engineer, conductor, 
fireman or other person in charge of or in control of any locomotive or railroad train of any 
railroad company operating wholly within this state to sound any railroad train horn, whistle or 
other audible warning signal between 10:00 p.m. and 6:00 a.m. in advance of or at any rail 
highway crossing located within Indian River County, providing that the crossing is equipped with 
train-activated automatic traffic-control devices, which shall include, flashing lights, bells and 
crossing gates. 

Bold Underline: Additions to Ordinance 
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(15) Landscape maintenance. It shall be unlawful for any person to undertake landscape 
maintenance activities in such a manner as to create a noise or vibration disturbance to 
neighboring premises between the hours of 8:00 p.m. and 6:00 a.m. 

(16) Power generators. It shall be unlawful for any person to manually or automatically 
exercise or test a power generator in such a manner as to create a noise or vibration 
disturbance to neighboring premises between the hours of 6:00 p.m. and 8:00 a.m. Manual 
or automatic exercising or testing of power generators shall be for the minimum duration 
necessary to meet manufacturer's specifications. 

Part 2: Amend LOR Section 974.06, Exemptions, to read as follows: 

The following noises or vibrations shall be exempt from the restrictions set forth in the other 
sections of this chapter. 

(1) Noises of authorized safety signals and warning devices; 

(2) Noises resulting from any authorized emergency vehicle, when responding to an emergency 
call or acting in time of emergency or any other public safety operation; 

(3) Noises resulting from emergency work, which is to be construed as work made necessary to 
restore property to a safe condition following a public calamity, or work required to protect 
persons or property from any imminent exposure to danger; 

(4) Noises incidental to mosquito control activities by the Indian River County Mosquito Control 
Board; 

(5) Noises incidental to the activities of bona fide agricultural operations; 

® Noises resulting from use of an emergency power generator during a power outage, 
provided that the generator is operated in accordance with manufacturer's specifications, 
with all standard equipment, and is in proper operating condition. Notwithstanding, noises 
resulting from use or testing of a generator by a utility company to support installation, 
repair, maintenance, or restoration of service operations are exempt from the restrictions set 
forth in this chapter. 

(6) ffi Noises or vibrations associated with uses or activities whereby an administrative approval 
to produce such noises or vibrations contrary to the restrictions of this chapter has been obtained 
from the community development director, as set forth in section 974.07 of this chapter. 

SECTION #2: SEVERABILITY. 

If any clause, section or provision of this Ordinance shall be declared by a court of competent jurisdiction 
to be unconstitutional or invalid for any cause or reason, the same shall be eliminated from this Ordinance 
and the remaining portion of this Ordinance shall be in full force and effect and be as valid as if such 
invalid portion thereof had not been incorporated therein. 

Bold Underline: Additions to Ordinance 3 
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SECTION #3: REPEAL OF CONFLICTING ORDINANCES. 

The provisions of any other Indian River County ordinance that are inconsistent or in conflict with the 
provisions of this Ordinance are repealed to the extent of such inconsistency or conflict. 

SECTION #4: INCLUSION IN THE CODE OF LAWS AND ORDINANCES. 

The provisions of this Ordinance shall become and be made a part of the Code of Laws and Ordinances of 
Indian River County, Florida. The sections of the Ordinance may be renumbered or relettered to 
accomplish such, and the word "ordinance" may be changed to "section", "article", or any other 
appropriate word. 

SECTION #5: EFFECTIVE DATE. 

This Ordinance shall take effect upon filing with the Department of State. 

Approved and adopted by the Board of County Commissioners of Indian River County, Florida, 
on this _____ day of _______ ~ 2009. 

This ordinance was advertised in the Press-Journal on the ____ day of ______ ~ 2009, for a 
public hearing to be held on the __ day of 2009, at which time it was moved for 
adoption by Commissioner seconded by Commissioner and adopted 
by the following vote: 

Chairman Wesley S. Davis 

Vice Chairman Joseph E. Flescher 

Commissioner Gary C. Wheeler 

Commissioner Peter D. O'Bryan 

Commissioner Bob Solari 

BOARD OF COUNTY COMMISSIONERS 
OF INDIAN RIVER COUNTY 

BY: 
Wesley S. Davis, Chairman 

ATTEST BY: _____________ _ 
Jeffrey K. Barton, Clerk 

This ordinance was filed with the Department of State on the following date: ______ _ 

Bold Underline: Additions to Ordinance 
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APPROVED AS TO FORM AND LEGAL SUFFICIENCY 

William G. Collins II, County Attorney 

APPROVED AS TO PLANNING MATTERS 

Robert M. Keating, AICP; Community Development Director 

Bold Underline: Additions to Ordinance 5 
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CODE ENFORCEMENT BOARD 

A meeting of the Indian River County (IRC) Code Enforcement Board (the 
Board) was held in the Commission Chambers at the · County Administration 
Building, 1801 27th Street, Building "A", Vero Beach, Florida on Monday, February 
23, 2009 at 1 :30 p.m. 

Present were Chairman Karl Zimmermann, Realtor Appointee; Joe Petrulak, 
Subcontractor Appointee; John Owens, Engineer Appointee; Cliff Suthard, 
Member-at-Large-Appointee; Karl Zimmermann, Realtor Appointee; Keith Hedin, 
Businessman Appointee and Dana Stetser, Architect Appointee. 

Absent was Joe Garone, General Contractor Appointee. 

Also in attendance was IRC staff: Roland DeBlois, Environmental and Code 
Enforcement Chief; Don Wixon, Code Enforcement Cooc_dinator; Betty Davis, 
Vanessa Carter Solomon, Kelly Zedek and Rose Jefferson, Code Enforcement 
Officers. Others present: Attorney Suzanne Vitunac; Attorney for the Board and 
Reta Smith, Recording Secretary. 

1 :48:32 Call to Order 

Chairman Zimmermann called the meeting to order and the secretary called 
the roll, establishing that a quorum was present. 

1:49:02 

1 :49;27 

Approval of Minutes of January 26, 2009 

ON MOTION BY Mr. Suthard, SECONDED BY Mr, 
Owens, the Board voted unanimously (6-0) to approve 
the minutes of January 26, 2009 as presented. 

Attorney's Overview of Board Purpose and Procedures 

Attorney Suzanne Vitunac, Attorney for the Board, gave a brief overview of the 
procedures and purpose of the Code Enforcement Board. 

CEB- Unapproved 1 February 23, 2009 
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1:53:23 Agenda Additions or Deletions, Consent Items 

Mr. Don Wixon, Code Enforcement Coordinator, reported the followin 
had either complied, been rescheduled, or were recommended by st for an 
extension of time on the Consent Agenda: Cases #2008090222, #20 8090232, 
#2008090226, #2008110065, #2008120001, #2008110053, # 08070146, 
#2008080135, #2008080029, #2008090130, #2.008070231, 2008100297, 
#2007060047 and #2008080134 - 30 day extension until March· 0, 2009. Cases 
#2008100063,#2008100232,#2008040188,#2008090244a · #2008080039-60 
day extension until April 24, 2009. Cases #20090 008, #2009010084, 
#2009010043, #2009010051 and #2009010138 wer rescheduled. Case 
#2009010089 was withdrawn. 

In compliance were Cases: #2008100024 #2008100133, #2008120247, 
#2008110167, #2009010114, #2009010036 #2008100091, #2008110160, 
#2009010073, #2008120269, #20090201 , #2006080073, #2008100027, 
#2008110046, #2008090057, #200808 51, #2008040183, #2008090017, 
#2008100107, #2008070265 and 20090 033. 

Mr. Wixon requested the Bo hear Case #2008060038, Lee & Kathleen 
Muschotz, at the beginning of tod 's meeting in order for IRC staff to attend. 

Chairman Zimmerman advised if anyone present had heard their name or 
case number called for a nsent item and wanted their case to be heard, they 
should get with their Cod nforcement Officer and the Board would accommodate 
their request. 

2:02:44 

OTION BY Mr. Suthard, SECONDED BY Mr. 
din, the Board voted unanimously (6-0) to approve 

e Consent Agenda with the revisions. 

Swearing in of Those Who Will Testify 

The secretary proceeded to administer the testimonial oath to everyone who 
uld be testifying at today's hearings. 

2:03:10 Case #2008060038 - Lee & Kathleen Muschott 

Attorney Vitunac disclosed she had a potential conflict on this case and would 
rqfrain from participating in the discussions, and if the Board needed legal advice the 

CEB- Unapproved 2 
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case would have to be continued so legal input could be obtained elsewhere. 

Mr. Roland DeBlois, IRC Environmental and Code Enforcement Chief, 
recapped an Order Finding Violation had been entered by the Board on September 
22, 20.98 for a violation of the County's noise and vibration ordinance. He explained 
a generator installed adjacent to the residence was designed to come on 
automatically once a·week for a maintenance run consisting of a 12 minute period, 
and the noise reading for the generator at the adjacent property owner's property 
line was above the decibel threshold of the ordinance. 

Mr. DeBlois related several extensions had been granted and the Respondent 
had made initial application for administrative approval to see if there was a way to 
mitigate the noise by building a sound proof wall or by some other method, and the 
Respondent advised he had turned off the unit since January 15, 2009 so the 
maintenance check did not occur. He acknowledged the case was technically in 
compliance since the generator was no longer running; however if the weekly test 
runs recurred without noise abatement it would be considered a repeat violation and 
the Respondent could be subject to an automatic fine. 

Mr. Suthard wondered if staff had considered changing the ordinance to 
accommodate some variance in order for the generator to be checked. 

Mr. DeBlois said if the Board wished to direct staff to review some of the 
issues it would be done; however in this particular case there was a neighbor who 
found it a particular nuisance given the characteristics of the site. Mr. Petrulak 
thought it was important for generators to be checked to assure they would be 
operational in the event of a power outage caused by a storm situation. 

Discussion followed about what might happen in emergency situations such 
as a hurricane when many generators would likely be in use around the County. 

· Mr. Suthard opined he would not like to be put in a position to pass judgment 
on a violation to the code he did not think was acceptable in an emergency situation 
or preparation for such a situation, and as it stood now if a violator was brought to 
the Board the code would have to be enforced. 

2:21:30 
ON MOTION BY Mr. Suthard, SECONDED BY Mr. 
Petrulak, the Board voted unanimously (6-0) to direct 
staff to evaluate the ordinance. 

CEB- Unapproved 3 February 23, 2009 
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8.H. 

Professional Civil Engineering Services Agre 

Kimley-Hom and Associates, soil and 

groundwater remediation ser · s pertaining to the Jones's 

Pier property, 

May 12,200 

RDER ON FILE IN THE OFFICE OF THE CLERK TO THE BOARD 

STAFF REQUEST FOR AUTHORIZATION TO INITIATE AN AMENDMENT TO 

THE COUNTY NOISE ORDINANCE TO ADDRESS EMERGENCY POWER 

GENERATORS 

Chairman Davis had received a call from Ms. McKenzie at AT&T concerning 

backup generators and the County's Noise Ordinances associated therewith. Ms. McKenzie, not 

being able to submit a timely request to speak, prompted the Chairman to pull this item for 

discussion to allow her the opportunity to air her concerns. 

Cathy McKenzie, AT&T, did not, in any way, want to curtail authorization by the 

Commission to direct staff. However, she requested that in the event the Board directs staff to 

review or draft an ordinance, that AT&T be allowed to work along with or be in contact with 

County staff. AT &T's concern was that their central offices, in an emergency, are powered by 

emergency generators, which they temporarily have to test on a consistent basis, even out on the 

streets whenever they work underground. She said without the generators they would not have 

telecommunications services for County residents. 

Community Development Director Bob Keating clarified that the request before the 

Board was to direct staff to initiate a Land Development Regulations (LOR) amendment that 

would not make the noise requirement more stringent, but more lenient for generators. Staff 

observed that whole-house generators have noises that slightly exceed our current noise 

requirements and felt it is important that those be allowed to be exercised. It is staffs intent to 

May 19, 2009 8 
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make our noise ordinance specific so that in times of an emergency, generators can run whenever 

needed, even though they would exceed our noise ordinance. He thinks this would be a net 

benefit to all of the Utility providers and residents. 

Commissioner O'Bryan requested that as Director Keating goes through the drafts of the 

ordinance, that he e-mails said drafts to Ms. McKenzie for her input. 

8.L 

8.J. 

ON MOTION by Commissioner O'Bryan, SECONDED 

by Chairman Davis, the Board unanimously approved, and 

authorized staff to initiate an amendment to the County 

Noise Ordinance (Chapter 974) to address emergency 

power generators, as recommended in the memorandum of 

May 11, 2009. 

MISCELLANEOUS BUDGET AMENDMENT 013 

ON MOTION by Commissioner O'Bryan, SECON D 

by Vice Chairman Flescher, the Board un mously 

approved Resolution 2009-070 amending 

2008-2009 Budget. 

Fiscal Year 

WORK ORDERN0.13 WIT. BRIDGE DESIGN ASSOCIATES [NC. IRC 

STREET BRIDGE OVER LATERAL "A" CANAL 

TION by Commissioner O'Bryan, SECONDED 

Chairman Flescher, the Board unanimously 

approved payment of Bridge Design Associates, Inc. 

Invoice No. 05-619/D3, dated May I, 2009, in the amount 
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PROFESSIONAL SERVICES ADVISORY COMMITTEE 

There was a meeting of the Indian River County (IRC) Professional Services 
Advisory Committee (PSAC) on Thursday, August 20, 2009 at 12:15 p.m. in the First 
Floor Conference Room "B1-501" of the County Administration Building "B", 1800 2y!h 
Street, Vero Beach, Florida. 

Present were Robert Brackett, Finance and Business Appointee; Linda Schlitt 
Gonzales, Real Estate Broker Appointee; George Kulczycki, Forester, Biologist, 
Botanist, Horticulturalist, or Arborist Appointee; John Blum, Civil Engineer Appointee; 
Robert Gaskill, Architect Appointee (arrived 12:26 p.m.); Chairman Todd Smith, 
Engineer Appointee; Vice Chairman Warren Dill, Law Appointee; Stephen Moler, 
Engineer Appointee (arrived 12:36 p.m.); and Peter Robinson, Development 
Appointee. 

Absent were Jon Day, Environmental Issues Appointee and Alan Schommer, 
General Contractor Appointee; Robert Poore, Alternate (all excused); Frank Johnson 
and Mark Scott, Alternates (unexcused). 

Also present were IRC staff: Stan Boling, Planning Director; Bob Keating, 
Community Development Director; George Glenn, Assistant County Attorney; and Misty 
L. Horton, Commissioner Assistant, District 1. Others present: Charlie Wilson and Brian 
Carman, Interested Parties. 

Please note: You may hear an audio of the meeting; review the agenda and the 
minutes on the IRC website - www.ircgov.com/Boards/PSAC/2009. Please note listed 
at the end of each agenda item is a time location reference for the audio recording of 
the meeting. 

Also note: For residents interested in serving on a board or committee, an 
educational tool to gain an understanding of State of Florida laws regarding government 
in the sunshine, public records, and ethics is available for review on the IRC website -
http://www.ircgov.com/Boards/Sunshine Presentation.pdf. 

Call To Order 

Chairman Smith called the meeting to order at 12:17 p.m. 

Approval of Minutes of the May 21, 2009 Meeting 

ON MOTION BY Mr. Robinson, SECONDED BY Mrs. 
Gonzales, the members voted unanimously (7-0) to 
approve the May 21, 2009 minutes, as presented. 

PSAC/Unapproved 1 August 20, 2009 
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Old Business 

None. 

New Business 

A. Consideration of Proposed Amendments to the County Noise 
and Vibration Control Ordinance to address Emergency Power 
Generators: Land Development Regulations Chapter 974 

Mr. Roland DeBlois, Chief, Environmental and Code Enforcement, provided a 
brief background of the issue outlined in his Memorandum dated August 12, 2009 with 
attachments, a copy of which is on file in the Commission Office. He stated the current 
noise ordinance does not specifically address generators, either temporary portable 
generators for emergencies or the more permanent whole-house generators; hence the 
need for revisions to the ordinance. 

Mr. DeBlois informed the committee that noise ordinances of six other counties 
were reviewed regarding emergency power generators, wherein virtually all of them 
either addressed it directly or, if they did not address it directly, generators were 
essentially exempted or allowed with restrictions, along with other commonly used 
items, such as lawnmower equipment. 

He explained that in drafting the ordinance, staff had taken into account the issue 
of regular testing or exercising of the whole-house generators, and that virtually all 
generators are set up for timed (automatic) or manual periodic testing for standard 
maintenance. On Attachment 6, included in the above-mentioned Memorandum, 
depending on the types of permanent whole-house generator, the testing requirement 
recommended by the manufacturer differs from weekly to monthly, and some with 
durations as long as 30 minutes. 

Mr. DeBlois stated staff proposed the allowance of limited testing or exercising 
the power generator with specific conditions having been met, during the time of day 
(6:00 a.m. until 8:00 p.m.), with the minimum duration necessary to meet the 
manufacturer's requirements. 

Mr. DeBlois further explained another proposed change was for a blanket 
exemption for power generators used during a power outage, whether whole-house or 
portable, providing the generator was to be used in accordance with manufacturer's 
specifications with all standard equipment in proper operating condition. He also 
mentioned an added provision regarding the use of a generator not interfering with the 
standard operations of utility companies. 

Mr. Robert Gaskill arrived at 12:26 p.m. 
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Mr. Robinson mentioned Volusia County's time frame is limited 8:00 a.m. 
to 6:00 p.m., Monday through Saturday; and a Pennsylvania area near nuclear 
plants wherein the time frame is Monday at noon was when the sirens sounded 
at the nuclear plants. He suggested the time frame be 8:00 a.m. to 6:00 p.m., 
Monday through Saturday, however, recommended Monday, at noon, 12:00 p.m. 

Mr. Brackett questioned how the time frame would affect situations where 
generators were used for other purposes beside power outages or testing; i.e. 
construction crews. Mr. DeBlois responded if it was not addressed specifically 
either under the testing issue of exemption, then it falls back to the normal 
decimal threshold and time frame of 6:00 a.m. until 8:00 p.m. 

Mr. Bob Keating, Community Development Director, advised there was an 
allowance for construction equipment activity. Mr. DeBlois confirmed if it was 
construction related, it was covered under the allowance, however, there would 
still be the general time frame of from 6:00 a.m. until 8:00 p.m. 

ON MOTION BY Mr. Robinson, SECONDED BY Mr. 
Blum, recommend the Board of County 
Commissioners adopt the proposed Land 
Development Regulation (LOR) amendments to 
the County noise ordinance related to the regular 
testing or exercising of the whole-house 
generators being allowed between the hours of 
8:00 a.m. and 6:00 p.m., Monday through 
Saturday. (12:44:22) 

UNDER DISCUSSION, Mr. Dill questioned what happened on Sundays. 
Mr. Robinson revised his motion to omit Monday through Saturday from the time frame. 

THE CHAIRMAN CALLED FOR THE QUESTION and the vote was 
unanimous (8-0) in favor of the Motion. 

B. Consideration of Proposed Amendments to provide for permanent 
Exceptions to Certain LDRs for Individual Development projects: 
Land Development Regulations Chapter 902 

Mr. Stan Boling, Planning Director, provided a PowerPoint presentation outlining 
the status of the proposed ordinance on permanent exceptions for individual 
development projects, a copy of which is on file in the Commission Office. 

Mr. Boling invited the committee to the public workshop scheduled for 
September 30, 2009, from 9:00 a.m. until 11 :00 a.m. to discuss the landscaping 
requirements. 
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NOISE AND VIBRATION CONTROL § 974,04 

CHAPTER 974. NOISE AND VIBRATION 
CONTROL* 

Sec. 974.01. 
Sec. 974.02. 
Sec. 974.03. 
Sec. 974.04. 
Sec. 974.05. 

Sec. 974.06. 
Sec. 974 .07. 

Short title and purpose. 
Definitions referenced. 
Noise and vibration restrictions, in general. 
Specific noise and vibration prohibitions. 
Additional noise control standards by zoning 
distrjct. 
Exemptions. 
Opportunity-for administrative approval. 

Section 974.01. Short title and purpose. 

This chapter shall be known and may be cited 
as the "Indian River County Noise and Vibration 
Control Ordinance." 

It is the purpose and intent of this chapter to 
regulate uses and activities in such a manner as 
to prevent excessive noises and vibrations which 
degrade the quality of life, disturb the public peace, 
and jeopardize the health, safety and welfare of 
the citizens of Indian River County. It is further 
th.e intent of this chapter to recognize that factors 
such as the time of day, location (e.g., proximity to 
residences), and_ necessity of sounds incidental to 
allowed uses and activities must be considered in 
balancing the protection of public peace, indi
vidual freedoms and private property rights. 
(Ord. No. 90-16, § 1, 9-11-90) 

Section 974,02. Definitions referenced. 

The definitions of certain terms used in this 
chapter are set forth in Chapter 9.01, Defmitions, 
of the Indian River County Land Development 
Code. 
(Ord. No. 90-16, § 1, 9-11-90) 

Section 974·,oa. Noise •and vibration restric
tions, In general. 

It shall be unlawful for any person to make, 
continue, or cause to be made or continued any 
excessive, unnecessary, or unreasonably loud noise 
or vibration which disturbs the peace or quiet of 
any neighborhood or which would cause ·discom
fort or annoyance to any reasonable person of 
normal sensitivity. Moreover, it shall be prohib
ited for any person to engage in any use or ac-

•Cross reference-Sounding of train horns or whistles be
tween certain hours, § 306.04. 

tivity that creates any such noise or vibration con
trary to the specific provisions of this chapter. 
(Ord. No. 90-16, § 1, 9-11-90) 

Section 974,04, Specific noise and vibration 
prohibitions. 

The following standards and restrictions shall 
apply to uses and/or activities in unincorporated 
Indian River County, except as may conflict with 
the provisions of section 974.06, Exemptions, of 
this chapter. 

(1) Radios, television sets, musical instruments, 
and similar devices. It shall be unlawful to 
use, operate, or permit to be played, used, 
or OP?rated, any radio receiving set, mu
sical lnstrument, phonograph, television 
set, or other machine or device for the pro
duction or reproduction of sound between 
the hours of 10:00 p.m. and 6:00 a.m, in 
such manner as to create a noise or vibra
tion disturbance to neighboring premises. 

Pertaining to radios, cassette players, disk 
players and similar devices associated with 
motor vehicles, no such device shall be op
erated in such a manner as to create a noise 
or vibration disturbance at one hundred 
(100) feet or more from such device, when 
operated on a public right-of-way or public 
space. 

(2) Construction equipment and activity. It shall 
be unlawful to operate any equipment or 
perform any outside construction or repair 
w.ork on buildings, structures, roads, or 
projects within the county between the 
hours of 8:00 p.m. and 6:00 a.m. unless an 
administrative approval as set forth in sec· 
tion 97 4.07 for such construction or repair 
work between such hours has been obtained 
from Indian River County on the basis of 
good cause shown. 

(3) Engine mufflers. It shall be unlawful to op
erate any internal combustion· engine, in¥ 
eluding such an engine associated with a 
motor boat, or motor vehicle without a muf
fler or other device which will effectively 
prevent loud or explosive noises therefrom. 

974/1 ATTACHMENT 5 



§ 974.04 INDIAN RIVER COUNTY CODE 

(4) Animal noises. It shall be unlawful to keep 
or maintain any animal (including birds) 
without providing and. maintaining ade
quate sound-control techniques to elimi
nate any excessive, offensive, and unneces
sary noise. This provision shall not apply to 
property within an agricultural zoning dis• 
trict. 

(5) Vehicle repair in residential areas. It shall 
be unlawful to repair; rebuild, or test any 
motor vehicle between the hours of 8:00 p.m. 
and 6:00 a.m. on property within or abut
ting any residential zoning district in such 
a manner as to disturb the peace, quiet, 

. and comfort of the residents of the area. 

(6) Activities in the vicinity of schools, courts, 
churches, and hospitals. It shall be unlawful 
to create any excessive noise on any street 
adjacent to any school 1 court, church, or hos
pital which unreasonably interferes with 
the workings of such institution, or which 
disturbs or unduly annoys patients in a hos
pital. 

(7) Loading or unloading of vehicles, opening 
bales, and boxes. It shall be unlawful to 
make> create, or maintain any loud or ex
cessive noise within the county that would 
result in a disturbance to neighboring prop
erties in connection with the loading or un• 
loading of any vehicle or the opening or 
destruction of bales, boxes, crates, or con
tainers. 

(8) Peddlers, hawkers, or vendors. It shall be 
unlawful for peddlers, hawkers, or vendors 
to shout or cry along or on a roadway to the 
disturbance of the peace or quiet of a neigh• 
borhood. 

(9) Drums, cymbals, and loudspeakers. It shall 
be unlawful to create, make, or maintain 
any noise by the use of any drum, cymbals, 
loudspeaker, or other similar instruments 
in the county for the purpose of attracting 
attention to any performance, show, sale, 
or display of merchandise, or place of busi• 
ness. This provision shall not apply to ice• 
cream trucks or approval public events. 

with any unauthorized vehicle any bell or 
siren similar to that used on ambulances or 
vehicles of the sheriff, fire departments, and 
other public safety agencies. 

(11) Skateboard ramps. It shall be unlawful to 
use any skateboard ramp or similar config. 
uration between 8:00 p.m, and 6:00 a.m. in 
a residential zoning district in such a 
manner that would result in a disturbance 
to neighboring properties. 

(12) Air-.blow cleaners. It shall be unlawful for 
any person to operate any air-blow cleaning 
equipment or similar devices for the 
cleaning of parking lots, walkways, drive
ways, or similar areas between the hours of 
10:00 p.m. and 6:00 a.m. that would result 
in a disturbance to neighboring properties. 

(13) Places of public entertainment. It shall be 
unlawful for any public entertainment es
tablishment or person associated with or 
working for said establishment to operate, 
play or permit the operation or playing of 
any radio1 television, phonograph 1 drum, 
musical instrument1 sound amplifier, or 
similar device between the hours of 9:00 
p.m. and 6:00 a.m. in such a manner as to 
create noise or vibration that is a distur
bance to neighboring premises. 

(14) Sounding of train horns or whistles. It shall 
be unlawful for any engineer, conductor, 
fireman or other person in charge of or in 
control of any locomotive or railroad train 
of any railroad company operating wholly 
within this state to sound any railroad train 
horn, whistle or other audible warning 
signal between 10:00 p.m. and 6:00 a.rn. in 
advance of or at any rail highway crossing 
located within Indian River County, pro
viding that the crossing is equipped with 
train-activated automatic traffic-control de
vices, which shall include, flashing lights, 
bells and crossing gates. 

(15) Landscape maintenance. It shall be un• 
lawful for any person to undertake land• 
scape maintenance activities in such a 
manner as to create a noise or vibration 
disturbance· to neighboring preinises be
tween the hours of 8:00 p.m. and 6:00 a.m. (IO) Bella or sirens on vehicles. It shall be un

lawful for any person to use in conjunction {Ord. No. 90-16, § 1, 9-11-90) 
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Section 974.05. Additional noise control stan, 
dards by zonjng district, 

Except as may conflict with the specific noise 
and vibration provisions of section 974.04, it shall 
be unlawful to project a sound or noise from one 
property into another property within the 
boundary of the zoning district which exceeds the 
limiting noise spectra set forth in Table I be>l1>w. 

fl) Sound or noise prqjecting from one c!istrfof 
into another zoning d'istriet wUh 11.different 

noise level shall not exceed the limits of the 
district into which the noise is projected. 

(2) The limits hereinabove referred to shall be 
in accordance with the following table: 

TABLE I. APPLICABLE NOISE LIMITS 

Measurement period one-quarter hour (continuous), as measured at the property boundary of the 
receiving parcel. In multifamily developments (including duplex developments), the measurement 
shall be taken from the receiving premises. 

Sound Level in Decibels A-Scale (DBA) 
Day Night 

Zoning District 6:00 a.m.-10:00 p.m. 10:00 p.m.-6:00 a.m. 

Conservation 
Residential 
Commercial 
Industrial 
Agricultural3 

L 
1 

65 
70 
75 
75 
75 

L 
10 
60 
65 
70 
70 
70 

L 
50 
55 
60 
66 
65 
65 

L L L 
1 10 50 

60 55 55 
65 60 55 
70 65 60 
75 70 65 
75 70 65 

Level L(l). That noise (A-weighted sound level) exceeding one percent of a measurement time equivalent 
to at least fifteen (15) minutes. 

Level L(l0). That noise (A-weighted sound level) exceeding ten (10) percent of a measurement time 
equivalent to at least fifteen (15) minutes. 

Level L(50). That noise (A-weighted sound level) exceeding fifty (50) percent of a measurement time 
equivalent to at least fifteen (15) minutes. 
3Residential developments within Agricultural Zoning Districts shall be subject to the decibel level 
thresholds for the "Residential" Zoning Districts, 

(3) If the noise occurs at any time on Sunday 
or holidays, the decibel level applicable be
tween 10:00 p.m. and 6:00 a.m. shall pre• 
vail, 

(4) Noise levels shall not exceed the peak noise 
levels, independent of time duration, set out 
in Table II below: 

974/3 

TABLE II. PEAK NOISE LEVELS 

Zoning District 
(dBA) 

Conservation 
Residential 
Commercial 
Industrial 
Agricultural 

Sound Level 
in Decibels 

A-Scale 

75 
80 
85 
85 
85 
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(5) For noise of impulsive character (hammer
ing, etc.); the permissible decibel levels set 
out in Table I shall be corrected by sub
tracting five (6) decibels. Impulsive sound 
is any sound of short duration, usually less 
than one second with an abrupt onset and 
rapid decay, e.g. explosions, blasting, and 
discharge of firearms. 

(Ord. No. 90,16, § 1, 9-11-90) 

Section 974,06, Exemptions, 

The following noises or vibrations shall be ex
empt from the restrictions set forth in the other 
sections of this chapter. 

(1) Noises of authorized safety signals and 
warning devices; 

(2) Noises resulting from any authorized emer
gency vehicle, when responding to an emer
gency call or acting in time of emergency or 
any other public safety operation; 

(3) Noises resulting from emergency work, 
which is to be construed as work made nec
essary to restore property to a safe condi
tion following a public calamity, or work 
required to protect persons or property from 
any imminent exposure to danger; 

(4) Noises incidental to mosquito control activ
ities by the Indian River County Mosquito 
Control Board; 

(5) Noises incidental to the activities of bona 
fide agricultural operations; 

(6) Noises or vibrations associated with uses 
or activities whereby an administrative ap
proval to produce such noises or vibrations 
contrary to the restrictions of this chapter 
has been obtained from the community de
velopment director, as set forth in section 
974.07 of this chapter. 

(Ord. No. 90-16, § 1, 9-11-90) 

Section 974.07. Opportunity for administra
tive approval, 

A deviation from the provisions of this chapter 
"'"Y bP granted via an administrative approval 
i'T , dw community development director. In re
viewmg a request for an exemption from the noise 

and vibration restrictions of this chapter, the com
munity development director shall consider the 
following factors: 

Whether or not the proposed use or activity nee· 
essarily warrants a deviation from the noise and 
vibration restrictions of this chapter; 

Whether or not the noise and/or vibration asso
ciated with th,rproposed· use or activity is co~
patible with surrounding land uses so as not to 
create a disturbance to adjacent properties; 

Whether or not the applicant has taken or will 
take all effort to lim.it excessive noises or vibra
tions associated with the proposed use or activity 
to meet the intent of this chapter; and 

In cases where the use or activity is proposed 
between 8:00 p.m. and 6:00 a.m., whether or not 
such hours of operation are necessary, and if so, 
are noises and vibrations associated with the use 
or activity minimized. 
(Ord. No. 90-16, § 1, 9-11-90) 

974/4 

• 



2009 Survev of Other Florida County Regulations 
Volusia County 

Broward County 

Brevard County 

St. Lucie County 

Alachua County 

Bradford County 

Exception to noise regulations: Generators that are used to 
provide power during an outage area exempt, providing 
that the generator is operating in accordance within the 
manufacturer's specifications, with all standard equipment, 
and is in proper operating condition. Manual and 
automatic exercising or testing of any generator shall be 
limited to the hours of 8:00 a.m. to 6:00 p.m. Monday 
through Saturday. 
• Exception to noise control: any noise generated by the 

operation of engines, generators, pumps, construction 
tools, or other equipment for emergency use. 

• Exemptions from the sound level standards: operating or 
causing the operation of engines, pumps, generators, 
construction tools or other equipment for emergency use 
(exemption period: At all times) 

Nothing specific to generators, however, exception to noise 
regulations: The operation of lawn mowers, edgers, 
trimmers and power driven hedge shears in a residential 
zone or within 500 feet thereof is allowed between the 
hours of7:00 a.m. and 8:00 p.m. 
Nothing specific to generators, however, exception to noise 
control regulations: Noise resulting from the temporary 
operation of equipment or activities relating to normal lawn 
and/or landscape maintenance of residential or commercial 
uses, from sunrise to sunset including, but not limited to, 
the following activities: lawn mowing, maintenance of 
trees, hedges, and gardens; soil cultivation; and pavement 
sweeping and cleaning. 
Nothing specific to generators, however, exception to noise 
control regulations: Air conditioners and lawn mowers are 
exempt from provisions of this chapter when this 
equipment is functioning in accord with the manufacturers' 
specifications and with all manufacturers' mufflers and 
noise reducing equipment in use and in proper operating 
condition. 
Nothing specific to generators, however, exception to noise 
control regulations: Air conditioners and lawn mowers are 
exempt from prov1s10ns when this equipment 1s 
functioning m accordance with the manufacturer' 
specifications and with all manufacturers' mufflers and 
noise reducing equipment in use and in proper operating 
condition. 
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Types of Home Generators 

Make Type Sound Rating Testing Required 

GE 15kW Home Generator System 65dB Weekly for 20/30 
minutes 

GE 20kW Home Generator System 65dB Weekly for 20/3 0 
minutes 

GE 30kW GLC Liquid Propane 65dB Weekly for 20/30 
minutes 

GE 40kW GLC Liquid Propane 65dB Weekly for 20/30 
minutes 

GE 30kW GLC Natural Gas 65dB Weekly for 20/30 
minutes 

GE 45kW GLC Natural Gas 65dB Weekly for 20/30 
minutes 

Cummins Onan RS2000 GGMA Natural Gas & 23 feet 66dB Once a month for 30 
Liquid Propane minutes 

Cummins Onan RS3000 GGMA Natural Gas & 23 feet 67 dB Once a month for 30 
Liquid Propane minutes 

Cummins Onan RS45000 GGMA Natural Gas & 23 feet 66dB Once a month for 30 
Liquid Propane minutes 

Guardian SkW model 05501 23 feet 62dB Weekly for 12 minutes 

Guardian !0kW model 05502 23 feet 63 dB Weekly for time set 

Guardian 14kW model 05503 23 feet 66 dB Weekly for time set 

ATTACHMENT 7 

F:\Community Development\Users\ROLAND\Generators (2009)\Different Generators.doc 



INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

:rTern3.C 
PUBLIC HEARING 
LDR AMENDMENT 

[LEGISLATIVE] 

TO: The Honorable Members of the Planning and Zoning Commission 

DEP MENT HEAD CONCURRENCE: 

FROM: 

Robert M. Keating, AICP; 

Stan Bolin~CP 
Planning Director 

DATE: August 27, 2009 

ty Development Director 

SUBJECT: Consideration of Proposed Amendments to Provide for Permanent Exceptions to Certain 
LDRs for Individual Development Projects: Land Development Regulations Chapter 902 

It is requested that the data herein presented be given formal consideration by the Planning & Zoning 
Commission at its meeting of September 10, 2009. 

BACKGROUND 

At its March, April, and May 2009 meetings, the PSAC (Professional Services Advisory Committee) 
discussed an initiative related to the temporary suspension of compliance with county land development 
regulations for development projects (see attachments #1 and #2). That temporary suspension initiative 
was adopted by the Board of County Commissioners (BCC) on May 19, 2009, and is in effect. Besides the 
temporary suspension provision, another initiative, which involves granting permanent exceptions to LDRs 
for individual development projects, was discussed by the PSAC. At its May 21, 2009 meeting, the PSAC 
voted 7-0 to recommend that the BCC direct staff to initiate a formal amendment to the LDRs to provide 
for permanent exceptions under certain conditions (see attachment #2). 

On June 23, 2009, the BCC considered the PSAC and staff recommendations on permanent exceptions 
(see attachment #3). At that meeting, the BCC voted to: 

I. Direct the PSAC and staff to identify "problem LDRs" and develop proposed amendments to 
resolve problems indentified, and 

2. Direct staff to initiate the formal LDR amendment process to develop a permanent exception 
ordinance that builds on the PSAC' s recommendation for an approach allowing deviations 
under special circumstances and an approach allowing exceptions in return for "functionally 
equivalent" alternative designs and improvements. 
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In response to the first directive, staff has scheduled a public workshop on landscaping regulations to be 
held September 30, 2009. After the workshop, staff will incorporate workshop results into draft 
amendments that will be reviewed by the PSAC, PZC, and BCC at future meetings or hearings. It is 
generally acknowledged that adjustments to certain landscaping requirements need to be considered, and 
staff believes that addressing landscaping issues will address the most talked about "problem LDRs". 

In response to the second BCC directive, staff researched other jurisdictions' exception and waiver 
allowances, considered previous PSAC recommendations, and drafted a proposed permanent exception 
ordinance. Staff is now taking the proposed ordinance through the formal LDR amendment process. 

At its meeting of August 20, 2009, the PSAC voted 9-0 to recommend that the BCC adopt the proposed 
ordinance with wording added to one of the permanent exception review criteria (see attachment #4). That 
wording has been added to the proposed ordinance now presented to the PZC for consideration. 

The PZC is now to consider the proposed ordinance and make a recommendation to the BCC to adopt, 
adopt with revisions, or deny the proposed ordinance. 

ANALYSIS 

At the June 23 rd BCC meeting, staff presented two possible approaches that the PSAC considered for 
permanent exceptions. Both approaches involved staff and BCC review. One approach involved allowing 
permanent suspensions only if special circumstances and conditions existed and only if the permanent 
suspension resulted in an LDR deviation of 10% or less. The other approach involved use of alternative 
designs and improvements that would be "functionally equivalent" to conventional regulations. 

During discussion, Board members indicated that a deviation cap of 10% might not provide needed 
flexibility and expressed concerns that simply granting quantitative deviations could set precedents that 
would ultimately lower LDR standards. Board members, however, indicated that allowing a "functionally 
equivalent" alternative design would allow creativity and positive innovations without affecting or 
lowering conventional standards. Also, Board members discussed the possibility of an approach that 
combines special condition requirements and a requirement for a "functionally equivalent" development 
proposal. 

After the June 23 rd meeting, staff researched approaches that other jurisdictions use to evaluate and grant 
exceptions to development regulations. That research showed that, like Indian River County, most 
jurisdictions have code allowances for technical variances based on strict criteria as well as planned 
development processes that allow design flexibility but require a lengthy review and public hearing 
process. Staff also found several jurisdictions that have a special process for development regulation 
exceptions ( aka modifications or waivers) that use special criteria and either provide for staff-level 
determinations that are appealable to a board or review and approval by a board at a hearing. Those 
jurisdictions include Fort Myers; Hillsborough County; Orlando; Frankfort, Kentucky; Huntington Beach, 
California; and Snohomish County, Washington. Each of those jurisdictions allow an exception to certain 
types ofregulations (e.g. landscaping, parking, accessory structures) ifan alternative design is used that 
yields a superior or equal quality of development compared to the quality of development that would result 
under the regulation being excepted. 

After considering the research results, staff determined that a permanent exception approach using only 
special conditions and limitations on the degree of deviation was un-workable. Staff also concluded that 
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an approach that combined special conditions, limitations on the degree of deviation, and provision of a 
"functionally equivalent" alternative was too restrictive and would not adequately accommodate positive 
development innovations that could be used in lieu of a conventional development plan that strictly 
adhered to a regulation. Therefore, staff determined that the appropriate permanent exception process 
should be based solely on a superior or "functionally equivalent" alternative design or improvement 
approach. 

To develop the proposed ordinance, staff used criteria from other jurisdictions' regulations as well as 
criteria from past PSAC discussions and recommendations. As proposed, the draft ordinance allows staff
level approval of permanent exceptions to certain development regulations for projects that use alternative 
designs which result in superior or "functionally equivalent" development (see attachment #4). Although 
the proposed criteria require qualitative judgments, the criteria require specific findings about the proposed 
alternative, results of developing under the alternative, and impacts of the development alternative used. 
Under the proposed ordinance, applicants are required to justify the request and demonstrate compliance 
with the exception criteria. 

While prohibiting exceptions to fundamental and locally important standards, the proposed ordinance 
allows for design flexibility, the use of innovative approaches, and the application of new technologies. 
As proposed, exceptions would not be allowed for the following types of regulations and standards: 
building and fire codes, public safety, setbacks, building height, open space, building coverage, uses, and 
specific land use criteria. Other types of development regulations such as landscaping, parking, accessory 
structures, and corridor requirements could be the subject of an exception if an acceptable superior or 
functionally equivalent alternative design and/or improvement is proposed and approved. 

As structured, the proposed ordinance generally follows the format and procedures of the recently adopted 
temporary suspension prov1s10ns. Accordingly, the proposed ordinance authorizes the county 
administrator or his designee to grant ( or deny) an exception, with a provision for appeals or referrals to 
the Board of County Commissioners. As drafted, the proposed ordinance requires staff to report its 
permanent exception decisions to the BCC and mail notice to adjacent property owners for any permanent, 
exception request that is referred or appealed to the BCC. In addition, the ordinance authorizes the BCC to 
set fees for permanent exception requests and appeals. The proposed ordinance also provides some "clean 
up" items and minor changes to the temporary suspension provisions to make the wording used in the 
temporary suspension and permanent exception sections consistent. 

• Impact on Housing Affordability 

Housing element policy I. 7 requires the county to assess the anticipated housing affordability impact of 
proposed regulations that could affect housing development. In this case, the proposed permanent 
exception regulation changes provide an option for developers and will not increase housing costs. In 
some instances, the effect of the proposed regulations may even reduce residential development costs if an 
approved alternative design is less costly than a conventional design. Therefore, the proposed regulations 
will have no adverse impact, and may have a positive impact, on housing affordability. 

RECOMMENDATION: 

Staff recommends that the Planning & Zoning Commission recommend that the BCC adopt the proposed 
ordinance. 
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ATTACHMENTS: 

I. * April 16, 2009 PSAC: Staff Report and Minutes 
2. *May 21, 2009 PSAC: Staff Report and Minutes 
3. *June 23, 2009 BCC: Staff Report Excerpts and Unapproved Minutes 
4. *Unapproved Minutes from the August 20, 2009 PSAC meeting 
5. Proposed Permanent Exception Ordinance 

*Note: Audio recordings of these meetings are available at: 
PSAC Meetings: http://www.ircgov.com/Boards/PSAC/2009.htm 
BCC Meeting: http://www.ircgov.com/Boards/BCC/2009.htm 
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INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

TO: Honorable Members of the Professional Services Advisory Committee 

THROUGH: Robert M. Keating, AICP AMI<.. 
Community Development Director 

/43 
FROM: Stan Boling, AICP 

Planning Director 

DATE: April 9, 2009 

LIJR .\.\IE.\D\llcYI 
ILECISL,\'I I\'Fj 

SUBJECT: Consideration of Expanding the Board of Adjustments' Authority to Grant Variances Relating to 
Disputed Development Requirements 

It is requested that the data herein presented be given formal consideration by the Professional Services Advisory 
Committee at its regular meeting of April 16, 2009. 

BACKGROUND 

At its March 19, 2009 meeting, the PSAC considered an LOR amendment (proposed ordinance) authorizing the 
county administrator and Board of Adjustments (BOA) to temporarily suspend certain development regulations 
at the time that a developer seeks a project C.O. ( certificate of occupancy). The proposed amendment was 
drafted by staff as directed by the Board of County Commissioners (BCC) and is intended to allow businesses to 
get into operation more quickly than under the current C.O. process. As proposed, the temporary suspension 
ordinance would allow issuance of a C.O. for a project with minor, non-safety related deficiencies, subject to a 
condition that those deficiencies be resolved within 90 days ofC.O. 

At the March 191h meeting, the PSAC voted to recommend that the proposed temporary suspension ordinance be 
adopted with a change that would apply the temporary suspension allowance to certificates of completion for 
subdivisions and planned developments. The temporary suspension ordinance is scheduled to be heard by the 
Planning & Zoning Commission (PZC) on April 23rd and is to be scheduled for a BCC hearing in May. 

Toward the end of the March 19th PSAC discussion on the temporary suspension ordinance, interested party 
Charlie Wilson stated that the PSAC should consider going further. Specifically, Mr. Wilson urged PSAC 
members to consider broadening the BOA' s authority to grant permanent variances for matters disputed at the 
time of C.O. After discussion, the PSAC voted 5-3 to direct staff to bring back an ordinance " ... wherein the 
Board of Zoning Adjustments has authority to make variances on specific disputed issues between staff and 
owner .. " (see attachment #1). 

Since that last PSAC meeting, staff has analyzed the issue of the BOA granting permanent variances from 
various CO requirements and has prepared this staff report. 
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ANALYSIS 

• Existing BOA Variance Authority 

Under existing Chapter 902 regulations (see attachment #2), the BOA is allowed to grant variances from yard 
area requirements (e.g. setbacks, widths, size, lot coverage, and open space) and technical requirements (e.g. 
quantitative standards). Chapter 902 also specifically prohibits the BOA from granting variances which would; 

• Permit a use in a zoning district contrary to zoning regulations. 
• Permit or expand a special exception or administrative permit use without going through the respective 

special exception or administrative permit process. 
• Affect a non-conforming use. 
• Modify a tenn defined in the LDRs. 
• Increase density above that permitted in the zoning regulations. 

Thus, the BOA already has the authority to grant "technical variances", but is precluded from granting use or 
density variances. 

• Existing Variance Criteria and Procedures 

Chapter 902 also provides eight variance criteria. These criteria are narrowly structured and severely restrictive 
to ensure that the BOA acts in an equitable, not legislative, manner. Under these provisions, no variance may be 
granted unless all eight criteria are met. These criteria ensure fair and consistent application of regulations 
countywide, while allowing consideration of truly unique conditions and circumstances not created by the 
applicant. In addition, certain criteria and a procedural requirement to notify adjacent property owners are 
intended to protect surrounding property owners :from negative impacts or unfair treatment that could result from 
a granted variance. The current variance process takes about 3 weeks :from submittal of a complete application 
(including $800 application fee) to the BOA hearing. 

• Legal Issues 

As mentioned during the March 19tll PSAC discussion, there are legal constraints on BOA authority and the 
granting of variances. According to the County Attorney, the BOA cannot be given broad discretion tc modify 
regulations enacted by the BCC (see attachment #3). In addition, arbitrary and capricious application of the 
regulations must be avoided. Therefore, it is appropriate to keep the BOA's current authority to grant technical 
variances subject to the eight existing variance criteria unchanged. 

• Alternatives for Resolving C.O. Disputed Issues 

The proposed temporary suspension ordinance considered by the PSAC in March addresses the timing aspect of 
the CO process. As proposed, that ordinance would allow development projects to be CO' d when substantially 
complete but not 100% in compliance with regulations, while ensuring 100% compliance within 90 days of CO. 
Another, separate aspect of the C.O. process not yet addressed is the appropriateness of certain requirements. 
Examples cited of"unreasonable" requirements include minimum canopy tree height (currently 12') .and tree 
quality ( currently Florida No. l ). These standards are minimums that can be modified in various ways through 
the LDR amendment process. In staff's opinion, changing requirements found to be unreasonable is a more 
predictable, efficient, fair, and legally defensible approach to resolving disputed C. 0. issues than creating a more 
open-ended BOA variance process. 
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Since the PSAC has e;,i;pertise with the county's LDRs and has members with ample experience in the C.O. 
process and related issues, the PSAC is the appropriate committee to identify any unreasonable requirements and 
make recommendations to the BCC to correct or modify such requirements. 

RECOMMENDATION: 

Staff recommends that the PSAC; 

• Recommend that the BCC not change the BOA's authority to grant permanent variances; and 
• Identify any unreasonable county requirements; and 
• Recommend that the BCC direct staff to initiate LOR amendments to correct or modify any unreasonable 

requirements identified. 

ATTACHMENTS; 

1. Draft Minute Excerpts from March 19, 2009 PSAC Meeting, 
2. Chapter 902 Variance Regulations · 
3. E-mail from County Attorney Will Collins 
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PROFESSIONAL SERVICES ADVISORY COMMITTEE 

There was a meeting of the Indian River County (IRC) Professional Services 
Advisory Committee (PSAC) on Thursday, March 19, 2009 at 12:15 p.m. in the First 
Floor Conference Room "B1-501" of the County Administration Building "B", 1800 2ih 
Street, Vero Beach, Florida. 

Present were Peter Robinson (arrived at 12:25 p.m.), Development Appointee; 
Todd Smith, Engineer Appointee; Stephen Moler (arrived at 12:36 p.m.), Engineer 
Appointee; Linda Schlitt Gonzales, Real Estate Broker Appointee; Warren Dill, Law 
Appointee; John Blum, Civil Engineer Appointee; Robert Gaskill, Architect Appointee; 
and Jon Day, Environmental Issues Appointee. 

Absent were Alan Schommer, General Contractor Appointee; Robert Poore, 
Alternate; George Kulczycki, Forester, Biologist, Botanist, Horticulturalist, or Arborist 
Appointee (all excused}; Robert Brackett, Finance and Business Appointee; Frank 
Johnson and Mark Scott, Alternates (unexcused}. 

Also present were IRC staff: Stan Boling, Planning Djrector; Bob Keating, 
Community Development Director; Will Collins, County Attorney; and Misty L. Horton, 
Commissioner Assistant, District 1. Others present: Charlie Wilson, Interested Party. 

Please note: You may hear an audio of the meeting; review the agenda and the 
minutes on the IRC website - www.ircgov.com/Boards/PSAC/2008. Please note listed 
at the end of each agenda item refers to time location of these items on the audio 
recorded of the meeting. 

Any residents interested in serving on a board or committee, an educational tool 
to gain an understanding of State of Florida laws regarding government in the sunshine, 
public records, and ethics is available for review on the IRC website -
http://www.ircqov.com/Boards/Sunshine Presentation.pdf. 

Call To Order 

Chairman Smith called the meeting to order at 12:15 p.m. 

A discussion followed on the efficiency and effectiveness of the protocol this 
Committee was operating under, specifically communication from members to staff and 
the formation of subcommittees. 

Mr. Peter Robinson arrived at 12:25 p.m. 

PSAC/Approved 1 
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Election of 2009 Chairman and Vice-Chairman (12:30 p.m.) 

ON MOTION BY Mr. Blum, SECONDED BY Mrs. 
Gonzalez, the members voted unanimously (7-0) to re
elect Mr. Smith as Chairman of the Professional 
Services Advisory Committee for 2009. 

ON MOTION BY Mr. Gaskill, SECONDED BY Mr. Day, the 
members voted unanimously (7-0) to re-elect Mr. Dill as 
Vice Chairman of the Professional Services Resources 
Advisory Committee for 2009. 

Approval of Minutes of the October 23, 2008 Meeting (12:32 p.m.) 

ON MOTION BY Mr. Robinson, SECONDED BY Mrs. 
Gonzalez, the members voted unanimously (7-0) to 
approve the October 23, 2008 minutes, as presented. 

Mr. Stephen Moler arrived at 12:36 p.m. 

Old Business 

None 

New Business 

A. Consideration of Amendments to Regulations Affecting 
Changeable Copy and Electronic Signs within Special Corridors, 
LDR Chapter 911 

Mr. Stan Boling, Planning Director summarized the memorandum dated 
March 12, 2009 , with attachments, and presented a Powerpoint, copies of which 
are on file with the Commission Office. 

Mr. Boling read an email statement in opposition from Mr. Gene Waddell, 
Chairman of the State Road 60 Corridor Taskforce, who could not attend this 
meeting, a copy of which is on file with the Commission Office. 

Mrs. Gonzalez expressed her preference of ordinance language to reflect 
the spirit of being more user friendly, by replacing the word "limited" with "allow". 

Mrs. Gonzalez pointed out theaters should be included where eighty (80) 
percent of actual sign area for display are allowed. 

PSAC/Approved 2 
C:\Documents and Settings\sjohnson\Local Settings\Temporary Internet 
Files\Content.Outlook\OCJ1QWGU\Min03 19 09.doc 

March 19, 2009 

ATTACHMENT 1 



For commercial business, the changeable portion of electronic message 
copy area does not exceed 40% and the changeable portion of a manual 
message copy area does not exceed 50% of the overall sign copy area 

ON MOTION BY Mr. Gaskill, SECONDED BY Mr. 
Robinson, the members voted unanimously (8-0) to 
amend the proposed LDR amendments related to 
special corridor regulations for electronic message and 
changeable copy signs for commercial business to 
indicate the changeable portion of electronic message 
copy area does not exceed 40% and the changeable 
portion of a manual message copy area does not exceed 
50% of the overall sign copy area. 

ON MOTION BY Mr. Gill, SECONDED BY Mr. Gaskill the 
members voted unanimously (8-0) to direct staff to 
investigate the brightness of the LED lights to set 
regulations and to include theaters where eighty (80) 
percent of actual sign area for display were allowed. 
(1 :15 p.m.) 

B. Consideration of Amendments to Board of Adjustment and 
Variance Regulations Providing for Temporary Suspensions of 
Compliance, LDR Chapter 902 

Mr. Boling outlined the memorandum dated March 13, 2009, with attachments, 
and presented a Powerpoint, copies of which are on file with the Commission Office. 
He reminded the Committee it was the Board of County Commissioners intent to allow 
businesses to get into operation more quickly than under the current Certificate of 
Occupancy (CO) process. 

A lengthy discussion ensued regarding CO compliance process for development 
projects. 

Chairman Smith commented if the developers were given a break by this new 
ordinance, then take advantage of the break by walking away from the punch list and 
the matter goes before the Code Enforcement Board (CEB), as an expense to the 
taxpayers, he would like to see a letter of acknowledgement indicating if the matter 
would go before the CEB on any of the issues on the punch list, it would be considered 
blatant disregard and the CEB had the authority to affix a fine. 

Mr. William Collins, County Attorney, informed the Committee the CEB has the 
discretion as to what fines were set and usually a first violation may be minimal, e.g., 
$100 per day; however, with a blatant disregard the CEB would have the power to fine 
as much as $500 a day. 

PSAC/Approved 3 
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Mr. Charlie Wilson revealed experiences with the difficulties having matters tied 
up at the end of a project. He relayed Commissioner Davis was requesting to empower 
the Board of Zoning Adjustment (BZA) with the authority to intervene on some of the 
codes by means of applying good common sense into some of the decisions. 

Mr. Wilson pointed out safeguards within the original ordinances for the BZA 
which included meetings were called by the Chairman within seven (7) days of a 
complaint or appeal and just because someone makes an appeal does not mean the 
BZA will actually convene; only if the Chairman finds probable cause or legitimacy. He 
indicated this was the reason for adding the County Administrator's ability to intervene 
with regard to changes to ordinances, hence making it easier for the developers in 
assisting with delays. 

Mr. Moler expressed his understanding as follows: if the matter became a 
compliance issue, and the Code Enforcement Board (CEB) could recognize the County 
Administrator's or the BZA had authorized a "special privilege" and compliance had 
been ignored, then the CEB could assess a maximum fine. 

Mr. Dill remarked staff did a great job on drafting the ordinance amendment with 
it being a very difficult subject to regulate and Mr. Wilson agreed. 

A discussion ensued regarding standard landscape issues i.e., the size of trees 
designated as Florida Number 1 and whether the BZA had authority to grant waivers. 

Mr. Bob Keating, Community Development Director, reminded the Committee the 
temporary suspension was predicated on minor deficiencies not directly related to public 
safety and when standards, rules and criteria are written out specifically, the public 
would then have those expectations for every circumstance. He further remarked staff 
had no problem with changing any of the code standards thought to be inappropriate. 

Attorney Collins advised the BZA did not have the authority to grant waivers; 
however, they can grant variances only if the variance was the minimum necessary to 
grant relief and met the eight (8) stringent variance criteria in the code. 

Small group discussions ensued at the same time. 

Mr. Moler revealed a circumstance that brought the question of whether this 
amendment resolved the issue regarding a residential planned development wherein a 
building permit was required before a land development permit was issued. 

Mr. Boling replied the subdivision language needed to be added in the ordinance 
amendment if the same temporary suspension allowance was to be applied to 
subdivision and planned development certificates of completion. 

PSAC/Approved 4 
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ON MOTION BY Mr. Moler, SECONDED BY Mr. Blum, the 
members voted unanimously (8-0) to adopt the 
ordinance to include being applicable to subdivision 
and certificate of completion permit issuance. 
(1:43 p.m.) 

Discussion ensued regarding the criteria regarding the standards of a temporary 
suspension of compliance and possible revisions to landscaping codes. 

Mr. Wilson reported it was Commissioner Davis' intention to have it be 
permanent using the BZA language, which has the ability to give variances and has 
specific criteria; however, some of the Commissioners wanted to ensure these things 
were all temporary, for a period of time. 

Chairman Smith opined when permanency was implemented, it began to 
undermine the intent of the codes. He further stated if specific issues caused problems 
at the CO process, then those specific items should be readdressed in the Land 
Development Regulations and any tolerances allowed should be in the ordinance, not a 
permanent variance. 

ON MOTION BY Mr. Robinson, SECONDED BY Mr. 
Gaskill, the members voted (5-3) to direct staff to 
formulate an ordinance wherein the Board of Zoning 
Adjustments has the authority to make variances on 
specific disputed issues between staff and owner. 
Messrs. Day, Dill and Smith were in opposition. 
(2:10 p.m.) 

Matters by Members 

Chairman Smith would like to establish a cutoff time for Committee Members to 
submit agenda items to Mr. Boling. Mr. Boling suggested receiving the item(s) 10 days 
prior to the committee meeting date. 

Matters by Staff 

None 

Adjournment 

There being no further business, the meeting adjourned at 2:15 p.m. 
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Section 902.08. Role of board of adjustment. 

(I) The board of adjustment shall receive and consider applications for variances from the terms 
of the county's land development regulations and shall grant such variances as will not be contrary to the 
public interest, pursuant to the procedures and requirements of the variance section oftbe land development 
regulations, section 902.09. 

(2) The board shall have and exercise the powers specified in F.S. § 333.10, relating to airport 
zoning regulations, under rules consistent with said section and with the Code oflndian River County. 
(Ord. No. 90-16, § I, 9-11-90; Ord. No. 92-11, § 16, 4-22-92) 

Section 902.09. Variances. 

( l) Purpose and intent. This section is established to provide procedures for reviewing variances 
by the board of adjustment A variance runs with the land and is a departure from the dimensional or 
numerical or other technical requirements of the land development regulations where such variance will not 
be contrary to the public interest and where owing to conditions peculiar to the property and not the result of 
the actions of the applicant or his predecessors in title, a literal enforcement of the land development 
regulations would result in an unnecessary and undue hardship. 

(2) Approving authority. The board of adjustment is hereby authorized to grant variances in 
accordance with the provisions of this section and can attach conditions to variances granted. 

(3) Type of variance to be allowed. The board of adjustment shall have the authority to grant the 
following variances: 

(a) A variance from the yard area requirements of any zoning district where there are unusual and 
practical difficulties in carrying out these provisions due to an irregular shape of the Jot, 
topography, or other conditions, provided such variation will not seriously impact any 
adjoining property or the general welfare. 

(b) Other technical variances that occur when an owner or authorized agent can show that a strict 
application of the tenns of the land development regulations relating to the use of the land 
will impose unusual and unique difficulties, but not loss of monetary value alone. 

( c) De-minimus setback variance. A de-minimus setback variance can be granted automatically at 
the staff level, under certain circumstances, without board approval. This applies in the 
following circumstances where the setback variance: 

1. Is for a structure properly permitted where no fonn-board survey was required; 

2. Is for 0.5 feet or less from the setback required at the time the structure was 
constructed or erected on the site; and 

3. Is from property line(s) which have not been altered so as to cause or increase the 
nonconformity. 
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( 4) When variances are not allowed. 

(a) No variance shall be granted which would permit the establishment or expansion ofa use in a 
zone or district in which such use is not permitted by these land development regulations, or 
any use expressly or by implication prohibited by the terms of these land development 
regulations for said district. 

(b) No variances shall be granted which would permit the establishment or expansion ofa special 
exception use in any zoning district without the approval required in the special exception 
section, and including specific land use criteria. 

(c) No variance shall be granted which would permit the establishment or expansion ofa use 
requiring an administrative permit in any zoning district without the approval required in the 
administrative permit section, and including specific land use criteria. 

(d) No variance shall be granted which relates in any way to a nonconforming use, except as 
allowed in the nonconformities section, 

(e) No variance shall be granted which modifies any definitions contained within these land 
development regulations. 

(f) No variance shall be granted which wonld in any way result in any increase in density above 
that permitted in the applicable zoning district regulations. 

(5) Procedures. 

(a) Any property owner may apply for a variance after a decision by the community development 
director that an existing property condition or a development proposal of such property owner 
does not comply with the provisions of these land development regulations. 

(b) The applicant must file an application for a variance along with the appropriate fee payable to 
Indian River County with the planning division. The application shall be in a form approved 
by the community development director and shall contain the following information: 

1. Identification of the specific provisions of these land development regulations from 
which a variance is sought. 

2. The nature and extent of the variance sought; an explanation why it is necessary; and 
the basis for the variance under section 902.09(3)(a) or (b). 

3. The grounds relied upon to justify the proposed variance. 

4. A legal description of the property, a copy of the warranty deed for the property, and a 
detailed plot plan of the property. 

( c) On all proceedings held before the board of adjustment, the staff of the planning division shall 
review the application and file a recommendation on each item. Such recommendation shall 
be transmitted to the board of adjustment prior to final action on any item before the board of 
adjustment, and shall be part of the record of the application. 
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(d) Notice of the variance, in writing, shall be mailed by the planning division to the owners of all 
land which abuts the property upon which a variance is sought, at least seven (7) days prior to 
the hearing. The property appraiser's address for said owners shall be used in sending all such 
notices. The notice shall contain the name of the applicant for the variance, a description of 
the land sufficient to identify it, a description of the variance requested, as well as the date, 
time and place of the hearing. 

(6) Review by the board of adjustment. 

(a) In order to authorize any variance from the terms of these land development regulations, the 
board of adjustment shall determine that the application for variance is complete, that the 
public hearing has been held with the required notice and that the opportunity has been given 
for the aggrieved parties to appear and be heard in person or be represented by an attorney at 
law, or other authorized representatives. The board of adjustment shall also fmd that all of the 
following facts exist before granting a variance: 

1. That special conditions and circumstances exist which are peculiar to the land, 
structure, or building involved, and which are not applicable to other lands, structures, 
or buildings in the same zoning district. 

2. That the special conditions and circumstances do not result from the actions of the 
applicant or illegal acts of previous property owners. 

3. That granting the variance requested will not confer on the applicant any special 
privilege that is denied by the regulation to other lands, buildings, or structures in the 
same zoning district. 

4. That literal interpretation of the provisions of the regulations would deprive the 
applicant of rights commonly enjoyed by other properties in the same zoning district 
under the terms of the regulations and would constitute an unnecessary and undue 
hardship upon the applicant. 

5. That the variance granted is the minimum necessary in order to make possible the 
reasonable use of the land, building, or structure. 

6. That the granting of the variance will be in harmony with the general purpose and 
intent of the land development regulations, and the Indian River County 
Comprehensive Plan. 

7. That such variance will not be injurious to the surrounding area or otherwise be 
detrimental to public welfare. 

8. That the property cannot be put to a reasonable use in a manner which fully complies 
with the requirements of these land development regulations. 
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(b) The following regulations also apply to the authorization ofa variance: 

I. No nonconfonning use of neighboring lands, structures, or buildings in the same 
zoning district and non-permitted use oflands, structures, or buildings in other zoning 
districts shall be considered grounds for the authorization of a variance. 

2. No application or request may be reheard or reconsidered unless otherwise directed by 
a court of competent jurisdiction, or unless new circumstances or information can be 
presented with a new application. 

( c) In granting any variance, the board of adjustment may make the authorization of the variance 
conditional upon such alternate and additional restrictions, stipulations and safeguards as it 
may deem necessary to ensure compliance with the purpose and intent of this chapter and 
consistency with the Indian River County Comprehensive Plan. Violation of such conditions, 
when made a part of the terms under which the variance is granted, shall be deemed a 
violation of this chapter. 

Such conditions restrictions, stipulations, and safeguards may include, but are not limited to, 
time within which the action for which the variance is sought shall be begun or completed or 
both; the establishment of screening and/or buffering techniques; and provision for extensions 
or renewals. 

(7) Decision. The board of adjustment shall approve, approve with conditions, or deny the 
application, furnishing the applicant a written statement of the reasons for any denial. 
(Ord. No. 90-16, § 1, 9-11-90) 
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Stan Boling 

From: Stan Boling 

Sent: Thursday, April 09, 2009 9:25 AM 

To: Stan Boling 

Subject: FW: Board of zoning adjustment 

-------·--·----·-·"" _____________________________ _ 
From: Will Collin5 
Sent: Wednesday, April 08, 2009 5:48 PM 
To: Stan Bolfng 
Subject: Brnmi of zoning adjustment 

At last month's PSAC meeting there was discussion of granting the board of adjustment the authority to grant 
waivers to LDR requirements. This goes beyond the authority of the board of adjustment. The directive from the 
County Commission was for the administrator or the board of adjustment to allow certificates of 
occupancy/certificates of completion to be issued prior to non-safety punch list items being completed. Any 
deviations from ordinance requirements (waivers) would be an unlawful delegation of the police powers of the 
County Commission, and could undercut the ordinance in question through arbitrary and capricious application. 
To avoid arbitrary and capricious application such waivers would have to meet objective standards and criteria. If 
objective standards and criteria can be established as the basis for any ordinance waivers, It would be far 
preferable to Incorporate such standards and criteria into the ordinance itself. This would have the added benefit 
of avoiding the time needed to schedule and hear such applications for waivers. I think the better approach Is to 
follow !he County Commission directive and let fhe administraior and/or the board of zoning adjustment approve 
Issuance of certificates of oocupancy/certiflcates of completion on the condition that non-safety punch list items 
are completed within a speclned time post co. 

Will Collins, County Atty. 
Indian River County, Fl 
1801 27th Street 
Vero Beach, Fl 32960 
772-226-1425 
wcollins@ircgov.com 
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PROFESSIONAL SERVICES ADVISORY COMMITTEE 

There was a meeting of the Indian River County (IRC) Professional Services 
Advisory Committee (PSAC) on Thursday, April 16, 2009 at 12:15 p.m. in the First Floor 
Conference Room "81-501" of the County Administration Building "B", 1800 27th Street, 
Vero Beach, Florida. 

Present were Peter Robinson (arrived at 12:25 p.m.), Development Appointee; 
Todd Smith, Engineer Appointee; Stephen Moler, Engineer Appointee; Linda Schlitt 
Gonzales, Real Estate Broker Appointee; Warren Dill, Law Appointee; George 
Kulczycki, Forester, Biologist, Botanist, Horticulturalist, or Arborist Appointee; John 
Blum, Civil Engineer Appointee; Robert Gaskill, Architect Appointee; Robert Poore, 
Alternate; and Jon Day, Environmental Issues Appointee. 

Absent were Alan Schommer, General Contractor Appointee; Robert Brackett, 
Finance and Business Appointee; Frank Johnson and Mark Scott, Alternates 
(unexcused). 

Also present were IRC staff: Stan Boling, Planning Director; Bob Keating, 
Community Development Director; Will Collins, County Attorney; Wesley S. Davis, 
Commissioner, District 1 ; and Misty L. Horton, Commissioner Assistant, District 1. 
Others present: Charlie Wilson, Interested Party. 

Please note: You may hear an audio of the meeting; review the agenda and the 
minutes on the IRC website - www.ircgov.com/Boards/PSAC/2009. Please note listed 
at the end of each agenda item refers to time location of these items on the audio 
recorded of the meeting. 

Any residents interested in serving on a board or committee, an educational tool 
to gain an understanding of State of Florida laws regarding government in the sunshine, 
public records, and ethics is available for review on the IRC website -
http://www.ircgov.com/Boards/Sunshine Presentation.pdf. 

Call To Order 

Chairman Smith called the meeting to order at 12:17 p.m. 

Approval of Minutes of the March 19, 2009 Meeting 

ON MOTION BY Mrs. Gonzalez, SECONDED BY Mr. 
Gaskill, the members voted unanimously (9-0) to 
approve the March 19, 2009 minutes, as presented. 

Old Business 

PSAC/Approved 1 
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None 

New Business 

A. Consideration of Expanding the Board of Adjustments' Authority 
to Grant Variances Relating to Disputed Development 
Requirements 

Mr. Stan Boling, Planning Director, summarized the memorandum dated 
April 9, 2009, with attachments, a copy of which is on file with the Commission 
Office. He advised the temporary suspension ordinance proposed at the March 
19

th 
PSAC meeting was scheduled to be heard by the Planning & Zoning 

Commission (PZC) on April 23rd and then scheduled for a Board of County 
Commissioners (BCC) hearing in May. 

Commissioner Davis identified the issue as being how to craft the 
ordinance lo apply to everyone uniformly; however, prevent someone from 
gaining advantage of the system. He suggested the ordinance language provide 
something quantitative; with a percentage; not to include zoning issues, wherein 
the Administrator, the Board of Adjustments (BOA), or even the BCC was 
provided a mechanism to waive certain requirements that screamed common 
sense. 

Attorney Will Collins suggested using the approach for variances found in 
the Florida Building Code (Code). He indicated a second approach, if waivers to 
the ordinance would be granted, that provides parameters or criteria to apply to 
granting those waivers of the ordinance; alleviating the ordinance from becoming 
arbitrary, capricious and indefensible. 

Attorney Collins added should the process broach the point where BOA 
was waiving the application of the ordinance in every case, ii would lead to an 
ordinance amendment anyway, which would specify the particular ordinance that 
was waived, could be exempted, if the conditions were met that gave rise to the 
waiver from the BOA. His position on the matter was if an exemption from the 
ordinance was granted, it would be necessary to amend the ordinance to avoid 
continual variances on the same thing. He continued should an ordinance be 
waived without looking at any parameters or criteria, or attempt to generalize 
those situations as an exemption to the waived ordinance, the ordinance would 
not be enforceable. 

Lengthy discussions ensued regarding possible criteria for special 
conditions, exceptions, restrictions, obtaining variances prior to PZC or BCC 
development project review, and provisions in broadening the role/authority of 
the BOA in granting variances from various development design certificate of 
occupancy requirements. 

PSAC/Approved 2 
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ON MOTION BY Mr. Robinson, SECONDED BY Mr. Moler 
to direct staff to add under the role of the Board of 
Adjustments to include having the authority to hold 
"Code Interpretation Hearings" wherein the ruling to 
include the work completed meets the intent and spirit 
of the Land Development Regulations providing such 
variation that would not seriously impact any adjoining 
property or the general public welfare. 
(1:10 p.m.) 

UNDER DISCUSSION, Chairman Smith communicated the motion should 
direct staff to bring back to this Committee a draft ordinance with potential 
standard criteria wherein the burden would be upon the applicant to prove the 
alternative proposal/design adjustment has met the spirit of the standards of the 
Code. 

Attorney Collins mentioned incorporating similar language from Florida 
Statutes, Chapter 553 which included unique alternate methods of construction 
so long as ii does not jeopardize life, safety, etc. 

THE CHAIRMAN CALLED FOR THE QUESTION and the vote was 
unanimously (9-0) in favor of the Motion. 

Matters by Members 

None 

Matters by Staff 

None 

Adjournment 

There being no further business, the meeting adjourned at 1 :25 p.m. 

PSAC/Approved 3 
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INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

LDR Ai\Il•:Nll,\IU\ I 
!LLCISL-\ l'I\ El 

TO: Honorable Members of the Professional Services Advisory Committee 

THROUGH: Robert M. Keating, AICP /I.MK 
Community Development Director 

41!) 
FROM: Stan Boling. AICP 

Planning Director 

DATE: May 13, 2009 

SUBJECT: Consideration of Expanding the Board of Adjustment's Authority to Interpret and Grant 
Permanent Exceptions to Land Development Regulations 

It is requested that the data herein presented be given formal consideration by the Professional Services Advisory 
Committee at its regular meeting of May 21, 2009. 

BACKGROUND 

Over the last few months, the PSAC has considered two related initiatives intended to promote economic 
development by either speeding up the county's development process or making it less stringent. The first 
initiative was considered by the PSAC at its March 19, 2009 meeting. At that meeting, the PSAC considered an 
LDR amendment authorizing the county administrator and the Board of Adjustment (BOA) to grant requests for 
temporary suspension of minor, non-safety related county development regulations at the time of CO ( certificate 
of occupancy) and CC (certificate of completion). The PSAC voted 8-0 to recommend that the Board of County 
Commissioners (BCC) adopt the amendment (see attachment #1 ). Since that meeting, the Planning & Zoning 
Commission (PZC) considered the amendment and at its April 23, 2009 meeting voted 7-0 to recommend that the 
BCC adopt the amendment. The BCC is scheduled to consider adoption of the "temporary suspension" 
amendment at its May 19, 2009 meeting. 

A second and related initiative was discussed at the March 19th and April 16th PSAC meetings (see attachments 
# 1 and #2). That initiative involves giving the BOA, as a "common sense" board, authority to grant permanent 
exceptions or waivers to LDRs for individual projects without following the 8 stringent criteria currently applied 
to variance requests (see attachment #3). 

During the April 16/Jt meeting, several alternatives were discussed regarding variances, exceptions and waivers, 
use of objective standards, consideration of unique circumstances and alternative designs, and code interpretation 
as a means to alter the conventional application ofLDRs to individual projects. At the end of the discussion, the 
PSAC directed staff to draft an amendment that would provide authority to the BOA to interpret the development 
code and determine that a given aspect of an individual project meets the "spirit and intent" of the code. Based 
on that directive, the County Attorney has drafted a potential code change (see attachment #4). For discussion 
purposes, planning staff provides the analysis below. 
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The PSAC is now to consider whether or not to recommend that the BCC direct staff to initiate an LDR 
amendment that expands the BOA' s authority to grant pennanent exceptions to, and make interpretations of, the 
LDRs as applied to individual projects. 

ANALYSIS 

At the last two PSAC meetings, there were three reasons given as to why the proposed initiative was needed. 
The first reason was to provide needed flexibility in the development process, allowing the county to adjust the 
way the LDRs are applied to individual projects. The second reason was to provide a needed "appeal" 
mechanism to staff decisions, providing developers a higher level review that can correct staff errors or provide 
"relief' from staff decisions. The final reason was to provide a means of identifying problem LDRs or mis
applied development policies that will lead to revised (corrected and better) LDRs and policies. 

To some degree, the existing LDRs and the proposed temporary suspension amendment already address the three 
reasons that the proposed initiative is needed. With respect to flexibility, many LDRs are already structured to 
provide developers options (e.g. vehicle tum-around designs, varying buffer sizes and planting densities), while 
the planned development (P.D.) process is in place and successfully provides flexibility for residential, mixed 
use, commercial, and industrial projects. In addition, the proposed temporary suspension ordinance will provide 
added flexibility with respect to issuing CO's (and CC's) and providing more flexibility in the amount of time 
allowed for correcting minor deficiencies. As structured, the BOA is already empowered to grant setback and 
technical variances under strict criteria and appropriate procedures (see attachment #3). 

With respect to appeals, the existing LDRs provide that all staff decisions, including development approval 
conditions, are appealable to the PZC. Likewise, all PZC decisions are appealable to the BCC. Therefore, a 
process is already in place to provide for review of and correction of staff errors and mis-interpretations. As 
structured, the current process provides for that review to be conducted by the boards that have familiarity and 
expertise in such matters. 

In tetms of identifying LDR problems and needed LDR amendments, that is the purview of existing county 
committees. Those committees, particularly the PSAC and PZC, have been responsible for identifying needed 
LDR amendments in the past. 

As proposed, the initiative under discussion is intended to go further than the existing allowances for 
development flexibility, review of staff decisions, and development code changes. The challenge in "going 
further" is to properly balance flexibility with objective standards that uphold the integrity of the LDRs and 
ensure fairness, consistency, and a legally defensible decision-making process. 

At the March and April PSAC meetings, several types of "going further'' approaches were discussed. In 
particular, the following two general approaches were considered: 

1. Grant exceptions or variances based on unique circumstances and project site characteristics. This 
approach was discussed along with possible criteria such as; 

• Require a finding of conditions and circumstances that are unique to the project site and that 
did not result from actions of the applicant to justify the variance or exception. 

• Limit the amount of variance or exception to a certain percentage of the nonnal requirement 
(e.g. 10%). 
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• Limit the variance or exception to specific types of LDRs or exclude certain types of 
exceptions ( e.g. no variances for height, use, specific land use criteria). 

2. Grant exceptions based on a functionally equivalent alternative development design that meets the 
spirit and intent of the LORs while protecting adjacent property owners and the general public. This 
approach was discussed along with possible criteria such as: 

• Report to the BCC each instance of an exception granted. 

• Require that the BCC consider an LDR amendment for each exception granted to incorporate 
the exception criteria into the LDRs. 

In addition to these two general approaches, other issues were discussed involving fees and procedures. 
Currently, the fee for a variance request is $800. This fee was set in 2004 (increased from previous $500 fee) 
and was calculated to cover the 2004 costs of staff time, mailing notices, and preparing/delivering meeting 
packets. With respect to procedures, issues discussed included notification of affected property owners and 
whether to require the BOA to hear all exception requests or to give the BOA chairman the discretion to tum 
down a request by deciding to not call a BO_A meeting. 

As directed by the PSAC at its April meeting, the County Attorney has drafted a potential ordinance change that 
follows the second approach. In planning staff's opinion, the proposed changes need additions aud modifications 
that borrow from the first approach to make the draft proposal more objective, to better uphold the integrity of 
the LORs, and to provide greater consistency and fairness in the decision-making process. Additions and 
modifications to the draft proposal should include the following: 

• Add objective criteria limiting the extent or degree of an exception, requiring the applicant to 
demonstrate the functional equivalency of any proposed alternative development approach, and requiring 
findings that an exception is warranted by unique project conditions that are not the result of actions of 
the applicant. Criteria should include the following: 

That the extent or degree of variation from a quantitatively measured LOR provision shall not 
exceed 10%. This criterion does not apply to requests involving functionally equivalent 
alternative designs or improvements (see below). 

- That, where an alternative design or improvement is proposed in lieu of an LOR provision, the 
applicant shall demonstrate that the alternative will provide a functionally equivalent result when 
compared to the result that would occur under the subject LOR provision. 

That special conditions and circumstances exist which are peculiar to the project site and do not 
result from the actions of the applicant or illegal acts of previous property owners, and that the 
special conditions and circumstances warrant an exception. 

(Note: criteria for determining functional equivalency will need to be developed) 

That the exception granted is the minimum necessary to reasonably develop the site. 

• Add limits to the types ofLORs that are allowed to be varied or excepted. For instance, no variance or 
exception should be granted for height, use, or specific land use criteria regulations. Limitations are 
needed to provide a guarantee to land owners and the general public that certain types of development 
regulations will not be waived or varied. 
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• Add procedures that require an appropriate fee ( discussed above) and a requirement that all properly 
submitted requests will be scheduled for BOA consideration and not left to the discretion of the BOA 
chainnan. These items are needed to fairly and consistently follow the county's application fee policies 
and to guarantee that all requests are treated the same procedurally and that every applicant will get his 
chance to be heard by the BOA. 

• Add authority for the BOA to attach conditions, restrictions, and safeguards to any exception granted. 
Currently, the BOA has authority to impose conditions on variances granted. Such authority will be 
needed from time to time to ensure compliance with exception criteria or reasonably limit aspects of a 
granted exception. 

• Modify the proposal to retain the current process of appealing staff decisions and LDR interpretations to 
the PZC and BCC, leaving the BCC as the ultimate authority for LDR interpretations. If the BOA is 
granted the authority to interpret staff decisions and LDR interpretations, then the role of the PZC and 
BCC in such matters will be eliminated, since BOA decisions can be appealed only to a court. Therefore, 
!his modification to the proposal is necessary to retain the PZC and BCC important role in these matters. 

RECOMMENDATION: 

Staff recommends that the PSAC either: 

l. Determine not to pursue the subject initiative, or 

2. Make additions and modifications to the proposed ordinance as provided above prior to recommending 
BCC consideration of the initiative. 

ATTACHMENTS: 

1. Minutes from the March 19, 2009 PSACMeeting• provided ,,. A-\tachrnevr\- ~ \ 
2. Draft Minutes from the April }6, 2009 PSAC Meeting:,-'>;, p'{\'.)v,c:\ect ,,... ~"'""t~ I 
3. LDR Section 902.09(6) • f'rovu~ed ,,. A\-l-a.chmen-\- =ti,,, I 
4. Draft Ordinance from County Attorney 
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PROFESSIONAL SERVICES ADVISORY COMMITTEE 

There was a meeting of the Indian River County (IRC) Professional Services 
Advisory Committee (PSAC) on Thursday, May 21, 2009 at 12:15 p.m. in the First Floor 
Conference Room "B1-501" of the County Administration Building "B", 1800 2?'h Street, 
Vero Beach, Florida. 

Present were Robert Brackett, Finance and Business Appointee: Linda Schlitt 
Gonzales, Real Estate Broker Appointee; George Kulczycki, Forester, Biologist, 
Botanist, Horticulturalist, or Arborist Appointee; John Blum, Civil Engineer Appointee; 
Robert Gaskill, Architect Appointee; Robert Poore, Alternate; and Jon Day, 
Environmental Issues Appointee. 

Absent were Chairman Todd Smith, Engineer Appointee; Vice Chairman 
Warren Dill, Law Appointee; Peter Robinson, Development Appointee; Alan 
Schommer, General Contractor Appointee; Stephen Moler, Engineer Appointee (all 
excused); Frank Johnson and Mark Scott, Alternates (unexcused). 

Also present were IRC staff: Stan Boling, Planning Director; Bob Keating, 
Community Development Director; George Glenn, Assistant County Attorney; Wesley S. 
Davis, Commissioner, District 1; and Darcy Vasi las, Commissioner Assistant, District 3. 
Others present: Charlie Wilson, Chuck Mechling, Honey Minuse and Brian Carman, 
Interested Parties. 

Please note: You may hear an audio of the meeting; review the agenda and the 
minutes on the IRC website - www.ircgov.com/Boards/PSAC/2009. Please note listed 
at the end of each agenda item refers to time location of these items on the audio 
recorded of the meeting. 

Any residents interested in serving on a board or committee, an educational tool 
to gain an understanding of State of Florida laws regarding government in the sunshine, 
public records, and ethics is available for review on the IRC website -
http://www.ircgov.com/Boards/Sunshine Presentation.pdf. 

Call To Order 

Attorney Glenn announced since a quorum was present but the Chairman and 
Vice Chairman were absent, the members could nominate a Chairman for this meeting 
from those members present. 

ON MOTION BY Mr. Gaskill, SECONDED BY Ms. Schlitt 
Gonzales, Mr. Robert Brackett was elected to run the 
May 21, 2009 Professional Services Advisory Committee 
meeting. 

PSAC/Approved 1 
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Acting Chairman Brackett called the meeting to order at 12:22 p.m. 
Approval of Minutes of the April 16, 2009 Meeting 

ON MOTION BY Mr. Blum, SECONDED BY Mr. Kulczycki, 
the members voted unanimously (7-0) to approve the 
April 16, 2009 minutes, as presented. 

Old Business 

Consideration of Expanding the Board of Adjustment's Authority to 
Interpret and Grant Permanent Exceptions to Land Development 
Regulations 

Mr. Stan Boling, Planning Director, provided an update from the May 19, 2009 
Board of County Commissioners (BCC) meeting reporting the BCC acted on two Land 
Development Regulation (LOR) amendments the PSAC had previously looked at as 
follows: 

1. The sign regulation changes that were proposed in the corridors to allow 
changeable copy and electronic message signs for the types of commercial and 
industrial uses where they are not currently allowed. The BCC voted to deny that 
ordinance. 

2. For the LOR amendment authorizing the County Administrator and the Board of 
Adjustment to grant requests for temporary suspension of minor, non-safety 
related county development regulations at the time of Certificate of Occupancy or 
Certificate of Completion. The BCC approved the temporary suspension with the 
change of adding the authority of the County Administrator or the Board to add 
to any granted temporary suspension request a condition of collecting a security 
deposit, depending on what the request involved. The biggest modification was 
rather than having temporary suspensions go to the County Administrator or his 
designee and then if appealed or referred, up to the Board of Adjustment (BOA), 
to have the suspensions go to the County Administrator or his designee then on 
to the BCC. 

Mr. Boling added if the temporary suspension allowance, which was dealing with 
eventually coming into full compliance of minor items, had to go to the BCC and they 
wanted review of that, he felt it would also apply to the discussion regarding the 
expansion of the Board of Adjustment's authority, whereby permanent exception 
requests would go to the BCC and not the BOA. 

Mr. Boling reported the County Attorney's office drafted an Ordinance, included 
in the agenda packet (which is on file in the Commission office), which addresses the 
items discussed in the April 16, 2009 PSAC meeting. In staff's opinion, there were 
more items that needed to be addressed to move the matter forward. The following are 
the additions and modifications to the draft proposal staff recommended: 
PSAC/Approved 2 May 21, 2009 
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• Add objective criteria limiting the extent or degree of an exception, requiring the 
applicant to demonstrate the functional equivalency of any proposed alternative 
development approach, and requiring findings that an exception is warranted by 
unique project conditions that are not the result of actions of the applicant. 
Criteria should include the following: 

That the extent or degree of variation from a quantitatively measured LOR 
provision shall not exceed 10%. This criterion does not apply to requests 
involving functionally equivalent alternative designs or improvements (see 
below). 

That, where an alternative design or improvement is proposed in lieu of an 
LOR provision, the applicant shall demonstrate that the alternative will provide a 
functionally equivalent result when compared to the result that would occur under 
the subject LOR provision. 

That special conditions and circumstances exist which are peculiar to the 
project site and do not result from the actions of the applicant or illegal acts of 
previous property owners, and that the special conditions and circumstances 
warrant an exception. (Note: criteria for determining functional equivalency will 
need to be developed). 

That the exception granted is the minimum necessary to reasonably 
develop the site. 

• Add limits to the types of LORs that are allowed to be varied or excepted. For 
instance, no variance or exception should be granted for height, use, or specific 
land use criteria regulations. Limitations are needed to provide a guarantee to 
land owners and the general public that certain types of development regulations 
will not be waived or varied. 

• Add procedures that require an appropriate fee (discussed above) and a 
requirement that all properly submitted requests will be scheduled for BOA 
consideration and not left to the discretion of the BOA chairman. These items 
are needed to fairly and consistently follow the county's application fee policies 
and to guarantee that all requests are treated the same procedurally and that 
every applicant will get his chance to be heard by the BOA. 

• Add authority for the BOA to attach conditions, restrictions, and safeguards to 
any exception granted. Currently, the BOA has authority to impose conditions on 
variances granted. Such authority will be needed from time to time to ensure 
compliance with exception criteria or reasonably limit aspects of a granted 
exception. 

PSAC/Approved 3 May 21, 2009 
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• Modify the proposal to retain the current process of appealing staff decisions and 
LDR interpretations to the Planning and Zoning Commission (PZC) and BCC, 
leaving the BCC as the ultimate authority for LDR interpretations. If the BOA is 
granted authority to interpret staff decisions and LDR interpretations, then the 
role of the PZC and BCC in such matters will be eliminated, since BOA decisions 
can be appealed only to a court. Therefore, this modification to the proposal is 
necessary to retain the PZC and BCC important role in these matters. 

Mr. Gaskill asked for clarification of the action taken by the BCC regarding the 
sign regulation changes. Mr. Boling stated everything remained "as is" with the existing 
corridor regulations. 

Mr. Blum asked what avenues would someone need a variance. He pointed out 
there were already specific procedures in place to make alterations to parking (PZC: 
parking studies), and setbacks (BOA: variances). There were no procedures currently 
in place to adjust landscaping requirements so landscaping requirements should be a 
category for exceptions. Mr. Blum also indicated that no exceptions should be possible 
for building heights, uses, and specific land use criteria. 

Attorney Glenn asked for examples of situations where one would want to grant a 
variance involving landscaping. Mr. Blum responded situations such as widths, 
compatibility with adjacent neighbors, quantity and quality of landscaping were a few 
examples. 

Discussion ensued regarding landscaping requirements and the actuality of 
plantings in some areas. 

Commissioner Wesley Davis explained calls he had received started the process 
of making amendments to current LDRs, one matter was landscaping. While he does 
not want to reduce the requirements of landscaping county-wide, he would like a way to 
address particular problems developers have when meeting the requirements, the 
plants and/or trees are affected due to having to be planted too close, not in the right 
planting location, etc. 

Mr. Day interjected while there were plenty of examples given, how would the 
changes to the LDRs in the form of exceptions being discussed help solve those 
problems. Mr. Boling responded criteria providing a functional equivalent, which would 
need to be met, needed to be developed to make any exception process fair and 
objective. 

Mr. Charlie Wilson related there was a continuous need for an Adjustment Board 
to hear variance requests otherwise they would have to have numerous Special Call 
BCC meetings to hear all the cases. It was his opinion to have a very high standard to 
meet with a few exceptions than a very low standard. 

PSAC/Approved 4 
C:\Documents and Settingslsjohnson\Local Settings\Temporary Internet 
Files\Content.Outlook\GXPO96XI\PSAC Min05 21 09.doc 

May 21, 2009 

ATTACHMENT 2 



Mr. Bob Keating, Community Development Director, reported the problem of 
getting a Certificate of Occupancy expeditiously was solved resulting from the action 
taken by the BCC on May 19, 2009 which set up an allowance for a temporary 
suspension. Even if there were something the owner or contractor did not like, he 
would have 90 days to resolve the issue. 

Mr. Chuck Mechling opined the current Landscape Ordinance was too restrictive, 
and there should be more opportunity for deviation (exceptions) in certain 
circumstances. 

Attorney Glenn pointed out the codes and requirements were not just in place to 
hold a developer accountable, they were also there to ensure rights for a third party, 
such as neighbors. He continued when discussions begin about waiving responsibilities 
for a developer, the neighbors could potentially be affected. 

Commissioner Davis responded while he respected Attorney Glenn's comments, 
it was spoken as it had to be "inside the box" but in the real world most of these 
problems needing exceptions meant money. He added he was not talking about hurting 
someone in relation to a health, safety or welfare issue, or doing something sensitive as 
relating to a school, but a commonsense issue that as a Commissioner his hands were 
tied and there was nothing he could do. 

Commissioner Davis recommended sending all those requesting exceptions the 
BCC for a determination. Mr. Boling was asking the PSAC to send a recommendation 
to the BCC with a decision on the draft ordinance; determining how they wanted it 
structured; what were the criteria they wanted included; and the minimum exception 
necessary to allow the site to function, which would be different than a functional 
equivalency test. 

ON MOTION BY Mr. Blum, SECONDED BY Mr. Kulczycki, 
the members voted unanimously (7-0) to recommend 
moving forward with drafting the ordinance with the 
ultimate decision being made by the Board of County 
Commissioners incorporating both the functionally 
equivalent approach and a quantitative 10-percent rule
of-thumb deviation standard; allowing for the concept 
there were certain things that could not be considered 
for an exception (eg building heights); and that special 
conditions and circumstances exist which are peculiar 
to the project site not resulting from the actions of the 
applicant, that warrant an exception. 

Matters by Members 

None 
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Matters by Staff 

None 
Adjournment 

There being no further business, the meeting adjourned at 1 :45 p.m. 
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INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

TO: Joseph A Baird; County Administrator 

FROM: Stan Boling, AICP 
Planning Director 

DATE: June 12, 2009 

COlVIlVIUNITY 
' DEVELOPl\IENT 

SUBJECT: Consideration of PSAC's (Professional Services Advisory Committee) Recommendation to 
Amend the Land Development Regulations (LDRs) to Provide for Permanent Exceptions to the 
LDRs for Individual Development Projects 

It is requested that the data herein presented be given formal consideration by the Board of County Commissioners 
at its regular meeting of June 23, 2009. 

BACKGROUND 

At its March, April, and May meetings, the PSAC (Professional Services Advisory Committee) discussed an 
initiative related to the temporary suspension of compliance with county land development regulations for 
development projects (see attachments #1 and #2). On May 19, 2009; that initial temporary suspension initiative 
was adopted by the Board of County Commissioners (BCC) and is in effect. Besides the initial temporary 
suspension provision, another initiative, which involves granting permanent exceptions to WRs for individual 
development projects, was discussed by the PSAC. At its May 21, 2009 meeting, the PSAC voted 7--0 to 
recommend that the BCC direct staff to initiate a formal amendment to the LDRs to provide for permanent 
exceptions under certain conditions (see attachment #2). 

At this time, the Board of County Commissioners needs to consider staff's analysis as well as the PSAC's 
recommendation, and provide staff with direction. 

ANALYSIS 

The recently adopted temporary suspension of compliance LDR amendment addressed the BCC's intent to allow 
certificates of occupancy (C.O.s) to be issued for development projects with minor non-safety related discrepancies 
that get corrected a short time after C.O. In staff's opinion, that initiative will provide the flexibility and "relief' 
needed to address C.O. timing problems. The second initiative is intended to provide a flexible, "common sense" 
application of the LDRs on a project-by-project basis. The initiative is seen as a way to address problems with the 
strict application of regulations. During discussions of the initiative, most examples cited involved current 
landscaping requirements that are perceived as excessive. 
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Staff has found this initiative, which involves granting pennanent exceptions or deviations from LDR requirements 
for individual development projects, to be challenging. This initiative will be difficult to implement because it 
requires creation of an LDR provision that must properly balance flexibility with objective standards and fairness, 
while upholding the integrity of the LDRs. 

• Existing Flexibility 

The existing LDRs already provide some degree of flexibility. For example, some LDRs are structured to provide 
developers with options ( e.g. vehicle tum-around designs, varying buffer widths, and planting den~ities). Also, the 
existing P.D, process allows flexibility for residential, mixed use, commercial, and industrial projects, In addition, 
the recently adopted temporary suspension of compliance ordinance allows flexibility with respect to issuing C.O.s 
and C. c:s ( certificates ofcompletion) while ensuring full compliance with the LDRs within 90 days of C.O. or C.C, 
issuance. Lastly, the existing LDRs provide for setback and technical variances to be granted by the Board of 
Adjustment (BOA) if strict, objective criteria and special conditions are met (see attachment #3). Though rarely 
used, the variance process allows a limited degree of "relief' for special circumstances. 

• Review of Staff Decisions & Interpretations 

In addition to providing greater flexibility for individual projects, the pennanent exception initiative is intended to 
provide an alternative or "relief' from staff interpretations and decisions regarding how .LDRs are applied to a 
specific project. With respect to such staff decisions, the existing LDRs already provide oversight and appeal 
mechanisms. For example, all residential projects and large non-residential projects require review and approval by 
the Planning & Zoning Commission (PZC). For such projects the PZC, not staff, has interpretation and approval 
authority. In addition, the existing LDRs (Chapter 902) provide that all staff interpretations and decisions are 
appealable to the PZC. Likewise, all PZC decisions are appealable to the BCC. Therefore, a process is already in 
place to correct staff errors, mis-interpretations, and mis-applications of the LDRs. 

• LDR Evaluation and Amendment Process 

· In addition to flexibility under the existing LDRs, there is an existing process in place for identifying LDR problems 
and changing the LDRs themselves. That process involves a variety of parties, including individual citizens and 
citizen groups, staff, the PSAC, PZC, other committees, and the BCC itself. Generally, the process involves 
discussion by the BCC, resulting in direction to staff to initiate a change to the LDRs. 

In 1992, the BCC established the PSAC to identify LDR problems and review all proposed LDR changes. Thus, 
there is an existing committee in place to address "problem LDRs". Recent examples of county-initiated items 
include changes to mining regulations, sign regulations, and C.O./C.C. related regulations. In addition, private 
parties can file applications to amend the LDRs. The most recent example of such an application resulted in an 
LDR amendment that created a retail nursery and accessory retail sales use category within the agricultural zoning 
districts. 

• PSAC Recommendation 

At its recent meetings, the PSAC discussed many aspects of the permanent exception initiative and formed a 
consensus on a concept that still needs further development and details to be worked-out through the fonnal LDR 
amendment process. The concept is summarized below. Based on that concept, the PSAC voted 7-0 at its May 21'1 

meeting to recommend that the county establish a process through which the BCC could grant permanent LDR 
exceptions to individual projects (see attachment #2). Such exceptions would apply in one of two situations: 

1. Where special circumstances and conditions that warrant a limited deviation from a quantitative LDR 
standard exist on a project site, and those circumstances/conditions are not a result of actions of the 
applicant. Such deviation is not to exceed 10% and is to be the minimum deviation necessary to reasonably 
develop the site. 
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2. Where an alternative design or improvement is proposed that would provide a "functionally equivalent'' 
result when compared to the result that would occur under the LDR provision. 

The PSAC' s recommendation includes a recognition that no exceptions should be granted under any circumstances 
for certain types ofLDRs such as: building heights, allowable uses, m1d specific land use criteria for administrative 
permits and special exceptions. 

To implement the PSAC's recommendation, several LDR issues need to be addressed. Among those issues are 
defining "functional equivalency'' and defining "special circumstances and conditions". "Functional equivalency" 
will be difficult to defme since it involves comparing an alternative proposal to an existing objectively measured 
regulation. Such a comparison will require development of a common standard that can be used to evaluate both the 
alternative and the existing standard. If the common standard used is as vague as the "purpose and intent" of the 
existing regulation, then each functional equivalency evaluation will be too open-ended to maintain consistency 
from application to application and will have less public input than the LDR process that was used to establish the 
existing regulation. · 

The difficulty of defining functional equivalency can be illustrated in the following example. An applicant has a 
project that requires 100 canopy trees with a height at planting of 12 feet. As a functionally equivalent alternative, 
the applicant proposes 200 canopy trees with a height at planting of 6 feet. Although both approaches result in 
1,200 feet of combined canopy tree height at planting, the proposed alternative would not achieve one objective of 
the landscape ordinance which is to have an acceptable minimum degree of tree maturity up-front for aesthetic 
purposes. 

The alternative proposal used in the above example will be difficult to evaluate for functional equivalency unless 
some other standards, such as appropriate tree maturity and proper tree spacing, are used fu. the evaluation. Rather 
than creating and using new standards on a case by case basis, it is more effective to re-evaluate the underlying 
regulation through the LDR amendment process and make any necessary changes on a "global" basis. 

Similar to "functional equivalency'', the term "special circumstances and conditions" is difficult to define. If the 
term is defined too broadly, it will be difficult to maintain consistency from application to application. A lack of 
consistency then makes it difficult to maintain the fairness and predictability that applicants and affected parties 
deserve. If the term is defined narrowly, it will essentially replicate 2 of the 8 e,cisting variance criteria (see 
attachment #3) and may result in simply duplicating the existing variance process. Consequently, the permanent 
exception provision will need to be properly differentiated from the existing process whereby the Board of Zoning 
Adjustments considers setback and technical variances (see attachment #3). 

One other issue with the pennanent exception provision is whether such au exception can be granted at any point in 
the development process. If e,cceptions can be granted early in the site plan or subdivision design process, then the 
BCC could approve an exception before the project is reviewed by the PZC. This procedure will "short-circuit'' the 
usual development review flow whereby the PZC makes a recommendation on a proposed project prior to BCC 
consideration. 

Finally, the permanent exception provision will need to be structured to ensure that any exception granted will apply 
to any other similarly-situated project or similarly proposed alternative design/improvement. To provide 
consistency and predictability for future applicants and affected parties, the· allowances granted by exceptions will 
need to be incorporated into the LDRs. For example, a functional equivalent permanent exception to allow an 
applicant to plant more trees that are shorter than required by current code would need to be incorporated into 
current code through an LDR amendment As a result, the BCC will ultimately consider an LDR amendment to 
codify any new allowance created by a granted exception. 
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• Alternatives 

rn considering the PSAC's recommendation, the Board has alternatives, including the following: 

I. No action. With this option, the Board could opt to make no LDR changes at this time and instead wait to 
see if the recently adopted temporary suspension ordinance provides sufficient flexibility to address 
concerns. 

2. Direct the PSAC and staff to identify "problem LDRs" and develop proposed amendments to resolve the 
problems identified. Such a process is likely to involve a re-evaluation of certain landscaping requirements. 

3. Direct staff to initiate the fonnal LDR amendment process to develop a permanent exception ordinance that 
builds on the PSAC's recommendation. 

During discussions of the permanent exception initiative, staff observed that the only persistent complaints about the 
existing LDRs involve certain aspects of the landscaping ordinance. Consequently, it is staff's opinion that 
pursuing alterative #2 would probably result in proposed adjustments to landscaping requirements, and is the most 
drrect approach to addressing development complaints. 

RECOMMENDATION: 

Staff recommends that the BCC: 

1. Direct the PSAC and staff to identify ''problem LDRs" and develop proposed amendments to resolve 
problems identified, or 

2. Direct staff to initiate the formal LDR amendment process to develop a permanent exception ordinance that 
builds on the PSAC's recommendation. 

ATTACHMENTS: 

I. April 16, 2009 PSAC: Staff Report and Minutes• prc,,,nc\d 1n A.\\-acic.me"'t-::1\:-1 
2. May 21, 2009 PSAC: Staff Report and Minutes • pro•llded. I<"\ A-\\-o.d,u,ne,.\: ~ 2 
3. Existing Variance Criteria: 902.09(6)..;,, pro'l,deJ ,n ,H\«c:.'nmM\- =It- I 

APPROVED AGENDA ITEM: 
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Chairman Davis did not know if a cost savings would result by having a staff member 

provide the labor on a compensatory time ( comp time) basis, rather than on overtime. 

The Board Consensus was to direct the County Administrator to return before the next 

fiscal year, with a policy on donating equipment to non-profits. 

Chairman Davis confirmed with Vice Chairman Flescher that his Motion was to approve 

Mr. Stutzke's request for the donation of bleachers to the Dollars for Scholars. 

The Chairman CALLED THE QUESTION, and the 

Motion carried unanimously. The Board waived the 

standard rental fees for the use of three sets of County 

bleachers for the Dollars for Scholars Kick-Off Classic 

scheduled for August 28, 2009, as requested in the letter 

submitted by E. Michael Stutzke, CMAA. 

12. DEPARTMENTAL MATTERS 

12.A. COMMUNITY DEVELOPMENT 

12.A.1. CONSIDERATION OF PSAC's (PROFESSIONAL SERVICES ADVISORY 

COMMITTEE) RECOMMENDATION TO AMEND THE LAND DEVELOPMENT 

REGULATIONS (LDRs) TO PROVIDE FOR PERMANENT EXCEPTIONS TO 

THE LDRs FOR INDIVIDUAL DEVELOPMENT PROJECTS 

County Planning Director Stan Boling discussed recent economic development initiatives 

which the Board has been involved with, recalling that on May 19, 2009, the Board had adopted 

an Ordinance providing a temporary, 90-day suspension of compliance to the LDR's at the time 
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of Certificate of Occupancy. He briefed the Board on the Professional Services Advisory 

Committee's (PSAC) recommendation to amend the Land Development Regulations (LDR's) to 

provide for permanent exceptions for individual development projects, which would provide to 

the developers additional flexibility. He thereafter outlined three alternatives which included 

two recommendations, and conveyed that staffs preference was Recommendation 1, to direct the 

PSAC and staff to identify "problem LDR's" and develop proposed amendments to resolve the 

problems identified. 

Although he liked the concept of having a permanent exception ordinance, Commissioner 

Wheeler was concerned that some individuals would try to cut costs by deviating from the LDR 

requirements at the permitted I 0% allowance. He pointed out that when an applicant comes 

before a governing board to request an exemption, each Board member would have a different 

level of common sense and perception. He reminded the Commissioners that a temporary 90-

day exception could already be granted, and presented his preference to have the problem LDR's 

identified and corrected. 

MOTION WAS MADE by Commissioner Wheeler, 

SECONDED by Commissioner O'Bryan, to accept staffs 

Recommendation No. 1, to direct PSAC and staff to 

identify "problem LDRs" and develop proposed 

amendments to resolve the problems identified. 

Chairman Davis was opposed to unilaterally lowering the landscape requirements for 

development Countywide, and felt that common sense could be used. He felt that the County 

had a good, workable landscape ordinance, although there were parts of the County where every 

ordinance did not fit properly. He wanted the Board to have the ability to grant some permanent 

waivers, and to give some business-friendly relief to businesses, where appropriate. 
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To advance the discussion, Commissioner Solari asked the Board to consider combining 

PSAC's Recommendations I and 2 (see pages 176 and 177), where permanent exceptions from 

an LDR standard could be granted (with a deviation not to exceed 10%), and an alternative 

design or improvement could be proposed that would provide a "functionally equivalent" result. 

He also wondered whether the maximum deviation allowed in PSAC's Recommendation I could 

be increased from I 0% to 20%. 

Vice Chairman Flescher noted that most of the compliance issues have involved 

landscaping, which he felt should be staff's focus. He wanted to have the PSAC and staff 

identify the problem LDR's and develop proposed amendments to resolve those problems, and 

was opposed to not taking action, as presented as Alternative I in staffs memorandum. 

Commissioner Wheeler felt that Recommendation 2, developing a permanent exception 

ordinance, would be a slippery slope leading to lower overall standards. 

Commissioner O'Bryan opined that granting the permanent exemptions would 

unilaterally lower the LDR standards, and felt the Board should maintain consistency with the 

policy that was established. He recalled a decision made last year, when four Commissioners 

voted to not grant an exception to the rules and regulations for Ocean Concrete. Commissioner 

O'Bryan supported staffs Recommendation No. I, observing that a bad LDR should be changed 

permanently, and not every time someone appeals to the Board. 

Commissioner Solari wanted to know if the idea of having a "functional equivalent" 

could be built into the LDR's. He observed that there would be no lowering of standards -- the 

business owner could use a little creativity to do something which is a better match for the site 

and neighborhood. 
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Director Keating explained that most of the regulations are quantitative, and pointed out 

that the problem with the functional equivalent is that it is a qualitative standard, which requires 

a judgment. 

Vice Chairman Flescher thought that a wider sense of what was acceptable needed to be 

brought into "functional equivalency," citing as an example two businesses that might have 

benefitted from the application of "functional equivalency", due to trees obscuring their 

signage. 

Director Boling stated that some of the examples cited relate to pretty narrow parts of the 

landscape code. He discussed an emerging pattern with narrow buffers and canopy trees, and 

further clarified why staff supported Recommendation I, the examination of the problem LDR's. 

Mr. Robinson, 315 Greytwig Rd., PSAC Committee Member, cited an instance where a 

permanent exception for in-store bathroom facilities had been granted at the Outlet Mall, and he 

noted that in some cases, a permanent exception beats the original building code. 

Charles Wilson, l057 6th Avenue, opined that one cause of the County's escalating 

unemployment is that it is difficult for small businesses to operate in the County, and felt that 

today's proposal was another step towards making us a more business-friendly community. He 

felt that it would be better to have a high standard, allowing unique exceptions, than a lower 

standard without exception allowances, and urged the Board to combine staffs 

Recommendations 1 and 2. 

Brian Carman, Executive Director, IRNA, did not feel that the unemployment problem 

was the result of the LDR requirements. He pointed out that the County wants to move into 

something permanent, when the results of the temporary 90-day variance have not yet been seen. 

He spoke of the difficulty of maintaining consistency and fairness from application to 
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application, and believed that, if the proposal is approved, it will be difficult to stop it ouce it 

gets going. 

Mr. Paladin, President, Black Swann Consulting, alluded to Chapter 926, which governs 

landscaping, stating that four years of work went into its creation and some ofit has not yet been 

used. He urged the Board to use caution when making any quick changes, and supported having 

staff review the LDR's to ascertain what the problems are, and to make any changes slowly. 

Further deliberations ensued as Mr. Paladin and the Commissioners considered the 90-

day temporary suspension ordinance; whether to develop a permanent exception ordinance or to 

identify the problem LDR's and develop amendments to resolve the problems; and the use of the 

"functional equivalent'' to allow business people sufficient flexibility to meet the LDR standards. 

The Chairman CALLED THE QUESTION, and by a 4-1 

vote (Chairman Davis opposed), the Motion carried. The 

Board approved staff's Recommendation No. 

(Alternative 2), to direct PSAC and staff to identify 

"problem LDRs" and develop proposed amendments to 

resolve the problems identified. 

MOTION WAS MADE by Commissioner Solari, 

SECONDED by Commissioner Wheeler, to direct staff to 

initiate the formal LDR amendment process to develop a 

Permanent Exception Ordinance that builds on PSAC's 

Recommendations I and 2, and to return to the Board with 

anLDR. 
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Commissioner O'Bryan, Chainnan Davis, and Mr. Robinson continued discussing the 

incorporation of the "functional equivalent" into the LDR's and the proposed permanent 

exception ordinance, after which the Board took the following action: 

The Chairman CALLED THE QUESTION, and by a 4-1 

vote (Commissioner O'Bryan opposed), the Motion 

carried. 

12.B. EMERGENCY SERVICES-NONE 

12.C. GENERALSERVICES-NONE 

12.D. HUMAN RESOURCES-NONE 

12.E. HUMAN SERVICES-NONE 

12.F. LEISURESERVICES-NONE 

12.G. OFFICE OF MANAGEMENT AND BUDGET-NONE 

12.H. RECREATION-NONE 

12.L PUBLIC WORKS-NONE 

12.J. UTILITIES SERVICES-NONE 
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PROFESSIONAL SERVICES ADVISORY COMMITTEE 

There was a meeting of the Indian River County (IRC) Professional Services 
Advisory Committee (PSAC) on Thursday, August 20, 2009 at 12:15 p.m. in the First 
Floor Conference Room "B1-501" of the County Administration Building "B", 1800 2yth 
Street, Vero Beach, Florida. 

Present were Robert Brackett, Finance and Business Appointee; Linda Schlitt 
Gonzales, Real Estate Broker Appointee; George Kulczycki, Forester, Biologist, 
Botanist, Horticulturalist, or Arborist Appointee; John Blum, Civil Engineer Appointee; 
Robert Gaskill, Architect Appointee (arrived 12:26 p.m.); Chairman Todd Smith, 
Engineer Appointee; Vice Chairman Warren Dill, Law Appointee; Stephen Moler, 
Engineer Appointee (arrived 12:36 p.m.); and Peter Robinson, Development 
Appointee. 

Absent were Jon Day, Environmental Issues Appointee and Alan Schommer, 
General Contractor Appointee; Robert Poore, Alternate (all excused); Frank Johnson 
and Mark Scott, Alternates (unexcused). 

Also present were IRC staff: Stan Boling, Planning Director; Bob Keating, 
Community Development Director; George Glenn, Assistant County Attorney; and Misty 
L. Horton, Commissioner Assistant, District 1. Others present: Charlie Wilson and Brian 
Carman, Interested Parties. 

Please note: You may hear an audio of the meeting; review the agenda and the 
minutes on the IRC website - www.ircgov.com/Boards/PSAC/2009. Please note listed 
at the end of each agenda item is a time location reference for the audio recording of 
the meeting. 

Also note: For residents interested in serving on a board or committee, an 
educational tool to gain an understanding of State of Florida laws regarding government 
in the sunshine, public records, and ethics is available for review on the IRC website -
http://www.ircgov.com/Boards/Sunshine Presentation.pdf. 

Call To Order 

Chairman Smith called the meeting to order at 12: 17 p.m. 

Approval of Minutes of the May 21, 2009 Meeting 

ON MOTION BY Mr. Robinson, SECONDED BY Mrs. 
Gonzales, the members voted unanimously (7-0) to 
approve the May 21, 2009 minutes, as presented. 

PSAC/Unapproved 1 August 20, 2009 
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Old Business 

None. 

New Business 

A. Consideration of Proposed Amendments to the County Noise 
and Vibration Control Ordinance to address Emergency Power 
Generators: Land Development Regulations Chapter 974 

Mr. Roland DeBlois, Chief, Environmental and Code Enforcement, provided a 
brief background of the issue outlined in his Memorandum dated August 12, 2009 with 
attachments, a copy of which is on file in the Commission Office. He stated the current 
noise ordinance does not specifically address generators, either temporary portable 
generators for emergencies or the more permanent whole-house generators; hence the 
need for revisions to the ordinance. 

Mr. DeBlois informed the committee that noise ordinances of six other counties 
were reviewed regarding emergency power generators, wherein virtually all of them 
either addressed it directly or, if they did not address it directly, generators were 
essentially exempted or allowed with restrictions, along with other commonly used 
items, such as lawnmower equipment. 

He explained that in drafting the ordinance, staff had taken into account the issue 
of regular testing or exercising of the whole-house generators, and that virtually all 
generators are set up for timed (automatic) or manual periodic testing for standard 
maintenance. On Attachment 6, included in the above-mentioned Memorandum, 
depending on the types of permanent whole-house generator, the testing requirement 
recommended by the manufacturer differs from weekly to monthly, and some with 
durations as long as 30 minutes. 

Mr. DeBlois stated staff proposed the allowance of limited testing or exercising 
the power generator with specific conditions having been met, during the time of day 
(6:00 a.m. until 8:00 p.m.), with the minimum duration necessary to meet the 
manufacturer's requirements. 

Mr. DeBlois further explained another proposed change was for a blanket 
exemption for power generators used during a power outage, whether whole-house or 
portable, providing the generator was to be used in accordance with manufacturer's 
specifications with all standard equipment in proper operating condition. He also 
mentioned an added provision regarding the use of a generator not interfering with the 
standard operations of utility companies. 

Mr. Robert Gaskill arrived at 12:26 p.m. 
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Mr. Robinson mentioned Volusia County's time frame is limited 8:00 a.m. 
to 6:00 p.m., Monday through Saturday; and a Pennsylvania area near nuclear 
plants wherein the time frame is Monday at noon was when the sirens sounded 
at the nuclear plants. He suggested the time frame be 8:00 a.m. to 6:00 p.m., 
Monday through Saturday, however, recommended Monday, at noon, 12:00 p.m. 

Mr. Brackett questioned how the time frame would affect situations where 
generators were used for other purposes beside power outages or testing; i.e. 
construction crews. Mr. DeBlois responded if it was not addressed specifically 
either under the testing issue of exemption, then it falls back to the normal 
decimal threshold and time frame of 6:00 a.m. until 8:00 p.m. 

Mr. Bob Keating, Community Development Director, advised there was an 
allowance for construction equipment activity. Mr. DeBlois confirmed if it was 
construction related, it was covered under the allowance, however, there would 
still be the general time frame of from 6:00 a.m. until 8:00 p.m. 

ON MOTION BY Mr. Robinson, SECONDED BY Mr. 
Blum, recommend the Board of County 
Commissioners adopt the proposed Land 
Development Regulation (LDR) amendments to 
the County noise ordinance related to the regular 
testing or exercising of the whole-house 
generators being allowed between the hours of 
8:00 a.m. and 6:00 p.m., Monday through 
Saturday. (12:44:22) 

UNDER DISCUSSION, Mr. Dill questioned what happened on Sundays. 
Mr. Robinson revised his motion to omit Monday through Saturday from the time frame. 

THE CHAIRMAN CALLED FOR THE QUESTION and the vote was 
unanimous (8-0) in favor of the Motion. 

B. Consideration of Proposed Amendments to provide for permanent 
Exceptions to Certain LDRs for Individual Development projects: 
Land Development Regulations Chapter 902 

Mr. Stan Boling, Planning Director, provided a PowerPoint presentation outlining 
the status of the proposed ordinance on permanent exceptions for individual 
development projects, a copy of which is on file in the Commission Office. 

Mr. Boling invited the committee to the public workshop scheduled for 
September 30, 2009, from 9:00 a.m. until 11 :00 a.m. to discuss the landscaping 
requirements. 
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Mr. Stephen Moler arrived at 12:36 p.m. 
Mr. Boling highlighted his Memorandum dated August 13, 2009 wherein 

staffs research in connection with other local governments concerning the 
permanent exceptions ordinance with deviation caps and flexibility issues were 
defined. He added the proposed ordinance focused on innovation and flexibility 
for similar equivalent quality, with the proposed process being the same as a 
temporary suspension. 

Mr. Charlie Wilson voiced his satisfaction for moving ahead with the 
proposed ordinance. 

ON MOTION BY Mr. Robinson, SECONDED BY Mr. 
Gaskill, the members voted unanimously (9-0) to 
recommend the Board of County Commissioners adopt 
the proposed ordinance with addition of wording to 
"reduce, enhance or restore the environment." 

Matters by Members 

None 

Matters by Staff 

None 
Adjournment 

There being no further business, the meeting adjourned at 1 :04 p.m. 
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AN ORDINANCE OF INDIAN RIVER COUNTY, FLORIDA CONCERNING AN AMENDMENT TO 
ITS LAND DEVELOPMENT REGULATIONS (LDR); PROVIDING FOR AMENDMENTS TO 
CHAPTER 902, ADMINISTRATIVE MECHANISMS, BY CREATING THE ROLE OF BOARD OF 
COUNTY COMMISSIONERS SECTION 902.04(15) TO HEAR REQUESTS FOR PERMANENT 
EXCEPTIONS FOR INDIVIDUAL DEVELOPMENT PROJECTS; AND BY PROVIDING FOR REPEAL 
OF CONFLICTING PROVISIONS; CODIFICATION; SEVERABILITY; AND EFFECTIVE DATE. 

BE IT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS OF INDIAN RIVER COUNTY, 
FLORIDA THAT THE INDIAN RIVER COUNTY LAND DEVELOPMENT REGULATIONS (LDRS) 
BE AMENDED AS FOLLOWS: 

SECTION#l: 

Amend LDR sections 902.04(14) through (17), to read as follows: 

(14) The board of county commissioners may hear requests for temporary suspensions of 
compliance, as provided below. 

(A) Purpose and intent. This section is established to provide procedures for reviewing temporary 
suspensions of compliance (including appeals and referrals) by the board of county 
commissioners and staff. A temporary suspension of compliance is of limited duration, 
pertains to regulations not directly related to public safety, and is intended to provide site 
plan, planned development, and subdivision project applicants an opportunity to obtain a 
certificate of occupancy or certificate of completion with a condition that minor deficiencies 
are corrected within a specified and limited timeframe. 

(B) Approving authority. The board of county commissioners is hereby authorized to grant 
temporary suspensions of compliance in accordance with the provisions of this section and 
may attach conditions to temporary suspensions of compliance granted. In addition, the 
county administrator or his designee is authorized to grant temporary suspensions of 
compliance, in accordance with the provisions of this section. 

(1) Temporary suspension of compliance by the county administrator or his designee. A 
temporary suspension of compliance with land development regulations not directly 
related to public safety may be granted by the county administrator or his designee, 
without board of county commissioners approval, under the following circumstances. 

a. The development project is certified by the project design professional or 
owner/designer to be complete and in substantial conformance with the 
approved development plan in accordance with site plan ordinance section 
914.12(3)(a) and (b) or subdivision ordinance section 913.07(5)(1), whichever 
is applicable, and required landscaping is certified by a landscape architect or 
landscape contractor as Florida No. 1 or better in accordance with landscape 
ordinance section 926.12(1)(a). 

b. The development project has been inspected by county staff, a "punchlist" of 
discrepancies has been issued, and the project developer has provided staff a 
written request specifying the discrepancies he or she wishes to be temporarily 
suspended. 
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c. The project deficiencies that are the subject of the suspension request are found 
to be minor in nature and extent, and are found to be correctable within a 
timeframe not to exceed 90 days. 

d. The suspension timeframe is specified in writing and does not exceed 90 days 
from the date of the suspension. 

e. The corrective action(s) is specified in writing and found to be sufficient to 
bring the development project into compliance upon completion. 

f. The project developer and owner agree to the specified suspension timeframe 
and the obligation to complete the specified corrective action(s) within the 
specified timeframe. 

(C) Procedures for approval by the county administrator or his designee. The applicant may 
apply to the planning division for a temporary suspension by filing a temporary 
suspension application form provided by the planning division. The county administrator 
or his designee shall act on any temporary i¼J3Jlf0¥ea suspension request within 2 business 
days of receiving the request. For each temporary suspension of compliance determination, 
staff shall provide notice of sHeh aetien the determination decision in writing to the project 
owner, project developer, and B.!!_oard of G_£ounty G£ommissioners. Each suspension 
determination granting approval shall specify the maximum duration of the suspension, 
required mitigation and/or corrective action(s), and any condition(s) attached to the 
suspension. 

(D) Procedure for referral or appeal to the Board of County Commissioners. The project owner, 
or project developer, may appeal a decision of the county administrator or his designee to the 
board of county commissioners within 10 days of the mailing of the written determination 
referenced in sub-section (C) above. Each appeal shall be accompanied by a fee established 
by resolution of the B.!!_oard of G£ounty G£ommissioners. 

The county administrator or his designee may refer a request to the board of county 
commissioners. Any referral or appeal shall be: 

( 1) Made in writing to the chairman of the board of county commissioners with a copy 
provided to the project developer, project owner, county administrator {if an 
appeal), and B.!!_oard of G_£ounty G£ommissioners. Upon receipt of a referral or 
appeal, the chairman shall call a meeting of the board of county commissioners as 
soon as practicable to conduct a hearing on the suspension request, subject to the 
requirements of sub-sections (D)(2) and (3) below. 

(2) Noticed at least seven (7) days prior to the hearing via written notice of the hearing 
mailed to each owner of property adjacent to the development project site. The notice 
shall contain the name of the applicant, a description of the appeal/temporary 
suspension request and the development project location, as well as the date, time, and 
place of the hearing. 

(3) Considered at a hearing held no more than 12 business days after receipt of the appeal 
or referral. At the hearing, the board of county commissioners may approve a 
temporary suspension request if it finds that all temporary suspension criteria of sub
subsection (B)(l)a-fabove are satisfied. 
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(E) Conditions authorized. The county administrator or his designee or, upon referral or appeal, 
the B.!!oard of G£ounty G£ommissioners may impose conditions including but not limited to a 
cash deposit which will be forfeited for non-compliance within a time specified. 

(F) Consequences of Non-compliance. In the event that the specified corrective action(s) is not 
completed prior to the end of the specified suspension timeframe, the project owner shall be 
deemed in violation of the land development regulations, shall forfeit any required cash 
deposit for compliance, and shall be subject to code enforcement action. In addition, the 
county shall withhold issuance of any future development order, building permit, certificate of 
completion, or certificate of occupancy associated with the project site unless and until the 
violation is corrected. Notwithstanding the above, a certificate of occupancy may be issued 
for a residential unit within a subdivision project site deemed to be in violation if security is 
posted with the county that guarantees correction of the violation. For purposes of these 
regulations, the subdivision project site shall mean the development area that is the subject of 
the certificate of completion. 

(G) Limitation. No temporary suspension of compliance shall be granted for building code or fire 
code items, or other items directly related to public safety. 

(15) The board of county commissioners may hear requests for permanent exceptions to 
specific land development regulations for individual development projects, as provided below. 

(A) Purpose and intent. This section is established to provide criteria and procedures for 
reviewing permanent exceptions to specific land development regulations for individual 
development projects (including appeals and referrals) by the board of county 
commissioners and staff. A permanent exception is a waiver or modification of a land 
development regulation not related to public safety or other particular types of 
standards or requirements defined herein, and is intended to allow development with a 
superior or functionally equivalent alternative design and/or improvements than would 
otherwise result under strict compliance with the excepted regulation. 

(B) Approving authoritv and required findings. The county administrator or his designee is 
authorized to grant a permanent exception to a land development regulation as applied 
to an individual development project, upon making the following findings of fact: 

(1) That the permanent exception does not relate to any of the following types of 
standards or requirements: 

a. Building code 
b. Fire code 
c. Setbacks 
d. Building height 
e. Open space or building coverage 
f. Uses 
g. Specific land use criteria 
h. Public safety 
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(C) 

(2) 

(3) 

(4) 

2009-

That the purpose and intent of the land development regulation being excepted is 
achieved through a superior or functionally equivalent alternative design and/or 
through superior or functionally equivalent alternative improvements provided 
by the development. 

That the proposed superior or functionally equivalent design and/or 
improvements includes one or more of the following: 

a. 

b. 

c. 

d. 

e. 

Enhanced development features or improvements that provide public 
benefits that are proportionate to the degree of exception or variation 
requested. 

Innovative use of new materials, methods, or technologies that result in a 
better or equivalent quality of development. 

Lay-out that results in a more efficient and/or integrated development 
pattern. 

Plan that reduces environmental impacts or enhances/restores 
environmental resources. 

Plan that provides a better way to meet or exceed the protections offered 
by the regulation being excepted. 

That granting the exception and having the development constructed with the 
superior or functionally equivalent alternative design and/or superior or 
functionally equivalent alternative improvements will not adversely impact 
surrounding properties, public facilities, or environmental or historic resources. 

Procedures for approval by the countv administrator or his designee. The project 
developer may apply to the planning division for a permanent exception by filing a 
permanent exception application form provided by the planning division. The 
application shall be accompanied by a fee approved by the board of county 
commissioners and five (5) sets of development plans depicting the proposed superior or 
functionally equivalent alternative design and/or superior or functionally equivalent 
improvements. In addition, the applicant shall submit a description of the land 
development regulation being excepted and the proposed alternative design and/or 
improvements, an explanation of how the alternative will achieve or exceed the purpose 
and intent of the regulation being excepted, reasons for the request, and how the request 
satisfies each of the four findings of fact criteria in sub-section (B), above. 

The county administrator or his designee shall act on any permanent exception request 
within 10 business days of receiving the request. For each permanent exception 
determination, staff shall provide notice of the determination decision in writing to the 
project owner, project developer, and the board of county commissioners. Each 
permanent exception granted shall specify any condition attached to the exception. 
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(D) 

(E) 

(F) 

(G) 

2009-

Procedure for referral or appeal to the Board of County Commissioners. The project 
owner or project developer may appeal a decision of the county administrator or his 
designee to the board of county commissioners within 15 days of the mailing of the 
written determination referenced in sub-section (C), above. Each appeal shall be 
accompanied by a fee established by the board of county commissioners. 

The county administrator or his designee may refer a request to the board of county 
commissioners. Any referral or appeal shall be: 

(1) 

(2) 

(3) 

Made in writing to the county administrator with a copy provided to the project 
developer, project owner, and board of county commissioners. Upon receipt of 
an appeal or a referral, the county administrator shall schedule a meeting of the 
board of county commissioners to conduct a hearing on the permanent exception 
request, subject to the requirements of sub-sections (D)(2) and (3), below. 

Noticed at least seven (7) days prior to the hearing via written notice of the 
hearing mailed to each owner of property adjacent to the development project 
site. The notice shall contain the name of the applicant, a description of the 
appeal/permanent exception request, the development project location, and the 
date, time, and place of the hearing. 

Considered at a hearing held no more than 17 business days after receipt of the 
appeal or referral. At the hearing, the board of county commissioners may 
approve a permanent exception request if it finds that all temporary suspension 
findings of fact criteria of sub-subsection (B)(l) through ( 4), above, are satisfied. 

Conditions authorized. The county administrator or his designee or, upon referral or 
appeal, the board of county commissioners may attach conditions to the development 
approval and/or require guarantees to ensure implementation of the superior alternative 
or functionally equivalent design and/or provision and performance of the superior 
alternative or functionally equivalent improvements. Guarantees required may include 
but are not limited to posted security. 

Time limit. A permanent exception shall remain valid as long as the associated 
development project site plan or preliminary plat approval remains valid and shall 
expire if and when the associated development project site plan or preliminary plat 
approval expires. 

Enforcement. No certificate of occupancy or certificate of completion shall be issued for 
a development project which has received a permanent exception unless the superior or 
functionally equivalent alternative design is implemented as approved or unless the 
development project is constructed as a conventional development that conforms to all 
applicable land development regulations. 

8-A<!fil. The board of county commissioners shall, when appropriate, authorize grant 
applications for assistance available from state, federal, or private sources for planning or land development 
related projects. 
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f¼j.Lll)_ The board of county commissioners shall exercise all powers and duties consistent 
with the grant of power contained in F.S. 125.01. 

fl-11@ Notwithstanding any section to the contrary and, as an alternative to misdemeanor 
prosecution or other enforcement procedures, an alleged violator of regulations found in County Land 
Development Regulations Chapter 927, 928, 929 or 932.06(11) may request that the Board of County 
Commissioners, at a public meeting, determine whether or not a violation of the land development 
regulations has occurred. The alleged violator may appear, with or without attorney, and present evidence 
and information on the alleged violation. The burden of proof shall be on staff to show by a preponderance 
of the evidence that a violation has occurred. If the Board of County Commissioners determines that a 
violation has occurred, the Board may impose a fine not to exceed five hundred dollars ($500.00) or an 
amount set forth in the various penalty sections of the regulations and/or require restoration; if applicable. 
The decision of the Board shall be final. The alleged violator may reject this alternative procedure, in which 
case the County may prosecute the alleged violator in the same manner as a misdemeanor in County Court or 
take other enforcement action. 

SECTION #2: SEVERABILITY. 

If any clause, section or provision of this Ordinance shall be declared by a court of competent jurisdiction to 
be unconstitutional or invalid for any cause or reason, the same shall be eliminated from this Ordinance and 
the remaining portion of this Ordinance shall be in full force and effect and be as valid as if such invalid 
portion thereof had not been incorporated therein. 

SECTION #3: REPEAL OF CONFLICTING ORDINANCES. 

The provisions of any other Indian River County ordinance that are inconsistent or in conflict with the 
provisions of this Ordinance are repealed to the extent of such inconsistency or conflict. 

SECTION #4: INCLUSION IN THE CODE OF LAWS AND ORDINANCES. 

The provisions of this Ordinance shall become and be made a part of the Code of Laws and Ordinances of 
Indian River County, Florida. The sections of the Ordinance may be renumbered or relettered to accomplish 
such, and the word "ordinance" may be changed to "section", "article", or any other appropriate word. 

SECTION #5: EFFECTIVE DATE. 

This Ordinance shall take effect upon filing with the Department of State. 

Approved and adopted by the Board of County Commissioners of Indian River County, Florida, on 
this ______ day of _______ ~ 2009. 

This ordinance was advertised in the Press-Journal on the ____ day of ______ J 2009, for a 
public hearing to be held on the ___ day of 2009, at which time it was moved for 
adoption by Commissioner seconded by Commissioner ----~ and adopted by 
the following vote: 
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Chairman Wesley S. Davis 

Vice Chairman Joseph E. Flescher 

Commissioner Gary C. Wheeler 

Commissioner Peter D. O'Bryan 

Commissioner Bob Solari 

BOARD OF COUNTY COMMISSIONERS 
OF INDIAN RIVER COUNTY 

BY: 
Wesley S. Davis, Chairman 

ATTEST BY: _____________ _ 

Jeffrey K. Barton, Clerk 

This ordinance was filed with the Department of State on the following date: _________ _ 

APPROVED AS TO FORM AND LEGAL SUFFICIENCY 

William G. Collins II, County Attorney 

APPROVED AS TO PLANNING MATTERS 

Robert M. Keating, AICP; Community Development Director 
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TO: 

FROM: 

DATE: 

INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

The Honorable Members of the Planning and Zoning Commission 

DEPARTMENT HEAD CONCURRENCE: 

~feor=,rp__ 
Robert M. Keating, AICP 
Community Development Director 

Stan Boli~ICP 
Planning Director 

September 4, 2009 

ITfm54 
PLANNING 
MATTERS 

SUBJECT: Planning Information Package for the September 10, 2009 Planning and Zoning 
Commission Meeting 

For this meeting's packet, the following articles are provided: 

(1) "Florida's future", The Miami Herald, August 21, 2009. 

(2) "Our Opinion: Shrink rap", Tallahassee.com, August 20, 2009. 

(3) "Behind Florida's Exodus: Rising Taxes, Political Ineptitude", Time, September 2, 2009, Tim Padgett. 

(4) "Big Bend grows as Florida shrinks", Tallahassee.com, September 3, 2009, Dave Hodges. 

(5) "Chicago company wants to build Brevard", Florida Today, August 24, 2009, Rick Neale. 

(6) "Citrus Shipping Ban May End", The Ledger, August 27, 2009, Kevin Bouffard. 

(7) "Manicured medians are costly, but vital, to Southwest Florida", News-press.com, August 30, 2009, 
Mark S. Krzos. 

(8) In the Florida Keys, staghom, elkhom coral making a comeback", The Miami Herald, August 24, 2009, 
Curtis Morgan. 

cc: Board of County Commissioners 
Joe Baird 
Michael Zito 
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iht ffliamiMeralb ID 
Posted on Fri, Aug. 21, 2009 

Florida's future 

Florida doesn't have an official state motto. But since the end of World War II its de facto 
motto has been "C'mon down!" That aptly sums up the official state creed -- a belief that the 
future of the Sunshine State will always be bright and that growth is always good. 

Today, that sunny optimism is being challenged by a painful, job-destroying recession that 
has tarnished Florida's allure. From April 2008 to April 2009, the state lost about 58,000 
residents, the first downturn in 63 years. Sure, we're still a nice place to visit, but fewer 
people want to live here. 

Because the state's economy is driven by population growth, some see the decline as 
heralding a diminished future for Florida, a milestone suggesting that it's all downhill from 
here. 

Only if we let ii. 

Growth has indeed been the engine powering the economy, with the population growing at 
an amazing rate of 23.5 percent in the 1990s, nearly doubling from 9.7 million in 1980 to 
today's estimated 18.3 million. That put Florida at or near the top nationally in population 
growth, job creation and economic growth. 

The state relied on urban development, construction and associated industries to grow its 
economy. Under this economic model, even hurricanes had an upside. Rebuilding created 
an economic surge that generated more jobs and more population. 

As a result, there was less interest in creating a modern, diversified economy, aside from 
NASA and a space program that relies on federal money. Meanwhile, growth brought 
challenges of its own, from mushrooming suburbs to coastal development, that have put 
incredible pressure on roads, water resources, schools and every other aspect of 
infrastructure. 

Growth management and funding for education have become the issues that drive local 
political agendas. That, and how to pay for everything we need with a revenue system 
designed to lure new arrivals by trumpeting Florida's status as a "low tax" state. 

Some call this a demographic Ponzi scheme. It requires new arrivals to provide more 
revenue to pay for the improvements in infrastructure to create jobs ... to attract new 
arrivals ... and so on. 

Growth can't last forever. Florida may be at or near its natural limit, but that should not limit 
its potential as a good place to live and work. Population stabilization is a good thing, and the 
state's leaders must have the wisdom and vision to create a new and better economic 
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strategy for the future. 

There are other ways to stimulate economic growth. The state already has a foundation in 
some of the most promising areas. These include international trade, agriculture, university 
research, health technology and software development. With wise leadership, all have a role 
to play in making sure that Florida has a healthy economic future. 

© 2009 Miami Herald Media Company. All Rights Reserved. 
http://www.miamiherald.com 
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August 20, 2009 

Our Opinion: Shrink rap 
Losing population, Florida must regroup 

Growth has long held a love-hate status in many Florida communities, including ours - where growth 
has been modest, yet steady, for decades and residents must strive for peaceful resolution 
somewhere between the recklessly gung-ho and the no-growthers. 

Compared with states where the economy has been stagnant for years - in the Northeast and 
Midwest where today's recession has been a reality since the factories closed, the mines were 
exhausted, the family farms foreclosed - Florida's battles over growth are a luxury. In those stagnant 
areas, young people move away, homes go unpainted, town squares are vacated and optimism is 
almost extinct. 

Here in Florida, we have relied on growth as our tax base for 60 years, depending on both 
newcomers buying homes and visitors streaming in to the extent that losing population is a shock. It 
is also a worrisome financial hardship for state officials who are facing the reality that tax reforms 
must be embraced, because just cutting back can't balance the books anymore. 

For the first time since 1946, Florida has lost population, according to a report Monday from the 
University of Florida's Bureau of Economic and Business Research. In 2008, Florida had roughly 
58,000 fewer people than ii did in 2007. Now at 18.7 million people, we are apparently following a 
reverse-migration trend, with more people moving out than moving in. 

The highest unemployment in more than 30 years, empty and foreclosed homes and lower enrollment 
in schools are the telltale signs that Florida today no longer has the luxury of battling over "problems 
of growth." Oh, for a few of those problems. 

We'll work our way out, most all economists agree, but it will take the can-do spirit of individuals, as 
well as a shift in public policy strategies that will ensure more stable revenue streams than sales tax, 
more equitably spread around, and wiser, more efficient planning and growth decisions. 

It is ironic that the Hometown Democracy amendment has come along at what could not be a worse 
time. The amendment strives to dismantle local planning processes and discourage communities 
from building roads, parks, small businesses - even schools and hospitals - without a popular vote 
on countless land-use issues. We know that here in Leon County alone, it costs $342,000 to hold 
even a one-issue election - and that's just one aspect of this destructive proposal that a state in 
distress and decline can simply not afford. 

You'll be hearing more and more about Hometown Democracy as it works its way toward the 2010 
ballot. But in the meantime, join us in urging state lawmakers to revise our tax structure so it's not so 
shakily dependent upon tourism and growth, and to give the state a fighting chance when times are 
lean, houses stand empty and the tourists stay home. 

http://www. tallahassee. com/apps/p bcs.dll/article? AID=/20090820/O PINI ONO 1/90820035... 8/20/2009 



Florida Exodus: Rising Taxes Drive Out Residents -- Printout -- TIME Page 1 of3 

Discover 11>-

~ ancestry.corn 

.;t Back to Article ~ Click to Print 

Wednesday,Sep.02,2009 

Behind Florida's Exodus: Rising 
Taxes, Political Ineptitude 
By Tim Padgett/ Miami 

There are many things public officials probably shouldn't do during a severe recession, but no one seems to have 

told the leaders in Florida about them. One thing, for instance, would be giving a dozen top aides hefty raises 

while urging a rise in property taxes, as the mayor of Miami-Dade County recently did. Or jacking up already 

exorbitant hurricane-insurance premiums, as Florida's government-run property insurer just did. Or sending an 

army of highly paid lobbyists to push for a steep hike in electricity rates, as South Florida's public utility is doing. 

And you wonder why the Sunshine State is experiencing its first net emigration of people since World War IL (Se 

pictures: "Florida's ParacliseLost.") 

A few years ago, journalists - citing the chasm between Miami's high cost of living and its low level of income -

began predicting that South Florida and its perpetual population-growth machine would soon face the 

unthinkable: a falling head count. Now it's official. The region - Miami-Dade, Broward and Palm Beach counties 

- lost 27,400 residents between 2008 and 2009, while Florida as a whole lost 58,000. That's not exactly a mass 

exodus for a state of 18 million; but it's the first net outflow in 63 years for a state that considers itself the new 

California. "It's difficult for the working middle class to justify living here," Mike Jones, president of the Palm 

Beach County Economic Council, conceded to the South Florida Sun-Sentinel. "As much as they may love the 

sunshine, as you squeeze them out, they may find it in their best interests to move." 

Jones gets it, but residents are starting to question whether the rest of their leaders do. Homeowners, especially i 

Broward and Miami-Dade, have been falling out of their flip-flops in recent days as they open their preliminary 

property-tax notices to find increases of 15% or more. That's sizable in a low-income region where the median 

property-tax bill is already some $3,000, and it's doubly frustrating given that property values have slid by some 

25% during Florida's housing bust. Residents have barely digested the recent news that their hurricane-insuranc, 

premiums, which can top $5,000 a year for most South Florida homes, will rise 10% a year for the next three 

years (vital, officials claim, for handling claims from the next big storm). And their public utility, Florida Power & 

Light (FPL), is lobbying the state for a 30% rate hike (vital, FPL execs insist, for upgrading infrastructure). "It all 
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seems out of control to people here at the time when they can least absorb it," says Dr. Jose Valladares, president 

of the conservative Fair Property Tax for All in Miami-Dade. (Read about Florida's property-tax revolt.) 

Granted, most local governments often have to raise taxes when they're staring at fiscal craters like the $427 

million shortfall in Miami-Dade's proposed $7.83 billion budget. But the less than sunny mood in Miami-Dade is 

made darker by the feeling among most residents that their fiscal jam is not just a result of falling revenue, but 

also years of profligate mismanagement. The final determination on their property taxes will be made soon by the 

Miami-Dade County Commission - a feckless, corruption-tainted body, many of whose members ran up 

hundreds of thousands of dollars in police overtime costs recently by using cops as their personal chauffeurs. 

(None of the commissioners face any sanctions for it.) 

Residents were further outraged last week when the Miami Herald reported that Miami-Dade Mayor Carlos 

Alvarez, one of the few Miami politicians with a reputation for probity, had raised the salaries of his chief of staff 

and other top lieutenants this year as high as 15% while calling for a 5% pay cut for county workers. Alvarez 

spokesperson Victoria Mallette says the raises resulted from a 2007 referendum that gave Miami-Dade's mayor, 

until then a relatively weak post, broad new powers that in turn thrust heavier duties on his staff. She also notes 

that Alvarez actually cut his office's budget last year by almost 15% and that he helped build an $80 million 

reserve fund. Still, a Herald editorial called Alvarez's raises "irresponsible." Watchdogs like Valladares complain 

that Miami-Dade's bureaucracy, like so many local governments in this decade, got too bloated during the 

economic boom. The County Commission, for example, has a staff of more than 200 serving only 13 

commissioners - and yet it still managed to screw up tasks like its oversight of Miami-Dade's scandal-plagued 

housing agency. 

Many Americans find it hard to feel sorry for Valladares and all the other Floridians who pay no state income tax. 

Floridians are indeed guilty of an arrogant belief that living in "paradise" should be a birthright as cheap as 

gassing up an SUV. It was, until Florida's relentless and miserably planned growth spawned problems that the 

peninsula is struggling to handle, including skyrocketing property taxes and hurricane-insurance premiums. 

Governor Charlie Crist has tried in recent years to rein in those twin vampires, but together they can still exceed 

what folks in many other states pay for state income tax, local property tax and homeowner's insurance combined. 

And whereas high-cost states like New York, California and Illinois also have some of the country's highest 

median incomes, Florida's is in the bottom half. 

In a state that worshipped condo-flippers as great entrepreneurs, it was all a house of cards waiting to be blown 

down when the housing bubble burst. Now that it has happened, those Floridians who haven't left the state had 

hoped their officials might change the way they do things - or at least not attend a Kentucky Derby party hosted 

by the same FPL honchos lobbying them for a rate hike, as a Florida Public Service Commission director has 

admitted to doing a few months ago. But if Miami and Florida officials can't get their acts together, they can 

probably expect even lower head counts in the years to come. 
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Chicago company wants to build Brevard 
BY RICK NEALE 
FLORIDA TODAY 

Page I of2 

A family-owned Chicago company wants to develop 94 square miles in Brevard and Volusia counties 
as a sprawling network of conservation, housing, commercial and professional properties during the 
next half-century. 

The Miami Corp. owns about 47,000 acres in Volusia and 11,531 acres in remote, northwestern 
Brevard. These timberlands west of Interstate 95 are managed by the Farmton Tree Farm. 

By 2025, the Farmton Plan calls for construction of up to 2,306 single-family housing units across the 
Brevard acreage. Factoring in the county's average household size of 2.4 people, these homes could 
contain nearly twice the population of Indialantic. 

A "workplace district" near Scottsmoor might someday 
contain office, warehousing, light manufacturing, and research and development ventures. And a 
"town center" housing hub could spring up to the north, along Maytown Road. 

"It's not something we've seen before," Assistant County Manager Mel Scott said of the project's 
towering scale and time frame. "If one is given a 50-year horizon, clearly it's not 'if.' Not even 'when.' 
'How' is going to be what we're discussing.'' 

Company officials have submitted a 239-page planning report for its Brevard holdings. Scott said the 
Local Planning Agency will consider comprehensive plan changes next month, and the Brevard 
County Commission will vote in October. 

Though there are no immediate plans for development, a barrage of questions remain unanswered. 
This vast tract contains trees, cattle range and wetlands -- and little else. 

"Virtually zero (civilization). It's old Florida," Scott said. "There are some hunting camps out there. 
There are no urban services provided out there. Dirt roads. Septic tanks. Wells. Sparse electrical." 

The closest public street, Stuck Way Road, lies 1.3 miles to the east near Scottsmoor, records show. 

Various Brevard officials have studied the proposal's future needs: roads, waterlines, parks, libraries, 
a fire station, a sheriff's substation and so forth. 

Robin Sobrino, county planning and zoning director, said a report detailing these opinions should be 
finished within a few days. 

Infrastructure costs would be paid by future developers, company records show. 

Straddling the Volusia-Brevard border, the workplace district could attract major companies to the 
Space Coast, said Glenn Storch, the company's Daytona Beach lawyer. Planners estimate the 
Farmton Plan would generate 1,600 jobs in Brevard with a $56 million annual payroll. 
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The workplace district may resemble Colonial Center in Lake Mary, Storch said. 

Miami Corp. is talking with Titusville officials about a joint water-supply venture, said County 
Commissioner Robin Fisher, who represents North Brevard. The plan: New wellfields on the Farmton 
tract would provide drinking water for the development and the city. 

On the ecological side, the Farmton Plan sets aside roughly 37,000 acres -- including 7,800 in 
Brevard -- as private conservation land. 

This habitat includes wildlife corridors and environmentally significant areas such as swamps, 
sloughs, pine plantations, marshes, creeks, hardwood hammocks and scrub uplands. 

Native wildlife includes black bear, snowy egret, bobcat, turkey, bald eagle, sandhill crane, scrub jay, 
gopher tortoise and other imperiled species. 

"What this plan will do, immediately, is place 75 percent of the Brevard County holdings in 
conservation," Scott said. 

Contact Neale at 242-3638 or rneafe@ffc,ricf<1Joc!JiY--Com. 

Additional Facts 
About Miami Corp. 

• Miami Corp. is controlled by the Deering family, heirs to the International Harvester fortune. 

• The family acquired most of its vast Brevard-Volusia land holdings in 1925. 

• Since the 1950s, Farmton Tree Farm has planted and harvested slash pine, longleaf pine and 
cypress. 

• In 2001, Miami Corp. received permits designating 24,323 acres as a wetland mitigation bank. -
Farmton Tree FarmFLORIDA TODAY research 
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September 3, 2009 

Big Bend grows as Florida shrinks 
By Dave Hodges 
DEMOCRAT BUSINESS EDITOR 

The Tallahassee metro area gained population during a time when the number of Florida residents 
actually dropped by 58,000 in a state where growth has helped fuel the economy for more than 60 
years. 

Compiled by the Bureau of Economic and Business Research at the University of Florida, the 
preliminary population numbers reflect the real-estate market's ills in many areas where investors left 
beachfront homes and condos empty and foreclosures climbed to record levels. The population totals 
cover the 12 months ending April 1. 

While the statewide decline may be the most dramatic sign yet of Florida's fight against recession, the 
same is not true for the Tallahassee metropolitan statistical area, led by Wakulla County with a 
population increase of 1,074 or 3.5 percent to 31,791 during the same 12 months. 

"That would be consistent with what we are hearing at the chamber," said Paul Johnson, president of 
the Wakulla County Chamber of Commerce. People interested in relocating to the county are often 
the ones phoning for information. "I think it's also a reflection of people going to the Internet and 
looking for places that are still largely rural," he added. 

Leon County's population decreased by 89 or 0.03 percent to 274,803. Jefferson County gained 124 
or 0.85 percent to 14,677 and Gadsden slipped 1.1 percent to 50,046. 

"In general, some of the rural areas in the Panhandle weren't hit by the housing bust," UF 
demographer Scott Cody said in explaining this area's resilience. 

Another factor is the kind of real-estate buyer this market tends to attract. Appraiser Greg Lane, who 
chairs the statistics subcommittee of the Tallahassee Board of Realtors' Multiple Listing Service 
Committee, said the Tallahassee market appeals to individuals who become full-time residents. 

"We have more people moving to retire here. We have people moving here to raise families," Lane 
said. "I think people come here to stay." 

Elsewhere, Florida isn't attracting retirees at nearly the rate it did before, and the job market around 
the state is not strong enough to attract young people the way it once did, researchers say. The 
state's twin economic drivers - tourism and construction - are sputtering. Now, Florida's leaders 
are pushing hard to develop industries that will create higher-paying jobs in fields such as alternative 
energy, aerospace, health, information technology and bioscience. 

For more than a half-century, Florida had been the dream destination for millions of Americans. 
Affordable housing, no state income tax, sunny climate and the advent of air conditioning attracted a 
steady stream of retirees, sun-seekers and fortune hunters. Now, not so much. 

"It's the end of an era," said Robert Lang, director of the Metropolitan Institute at Virginia Tech. 
"Florida represents an entire postwar vision of the good life, palm trees, low cost and no taxes, just 
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easy living. They could turn it around, but in the short haul, it's paradise lost." 

The number of arrivals from the Northeast - traditionally Florida's largest source of newcomers -
has dropped almost in half since its peak five years ago as the state's allure faded. Florida, once the 
fifth cheapest state to live in, now is the 14th most expensive, according to Mark Wilson, president 
and CEO of the Florida Chamber of Commerce. 

• Reporter Haya El Nasser of USA Today contributed to this story. 

Additional Facts 
Population Totals for Area Counties 

April 2009* April 2008 April 2007 April 2000 

LEON 274,803 274,892 272,896 239,452 

JEFFERSON 14,677 14,553 14,494 12,902 

GADSDEN 50,046 50,611 49,398 45,087 

WAKULLA 31,79130,71729,417 22,863 

* Preliminary estimates 

Source: UF Bureau of Economic and Business Research 
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Removal of canker restrictions could mean regaining major 
markets in California and Asia 
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LAKE ALFRED I Florida's fresh fruit growers and shippers are on the verge of 
recapturing markets in California and other citrus-producing states and perhaps re
entering key export markets. 

"I think everything looks very good," said Richard Kinney, chief executive of 
Lakeland-based Florida Citrus Packers, the industry's trade group. "I'm constantly 
told by growers and packers: If we can't ship interstate, we can't stay in business." 

Kinney was speaking about a pending new U.S. Department of Agriculture rule to 
lift the quarantine on fresh Florida citrus shipments to 10 other U.S. citrus
producing territories and states, including California, previously one of the largest 
markets for fresh Florida citrus. 

Kinney spoke to about 170 growers and citrus industry people at the 48th annual 
Citrus Packinghouse Day at the University of Florida's Citrus Research and 
Education Center in Lake Alfred. 

The USDA imposed the quarantine in 2006 shortly after state and federal officials 
abandoned the Citrus Canker Eradication Program. They determined canker 
eradication was impossible because the 2004 and 2005 hurricanes had spread the 
disease throughout Florida's citrus-growing region. 

Canker is a bacterial disease causing lesions on citrus fruit. That makes the fruit 
unmarketable. 

The USDA rule prohibits shipping any fresh Florida oranges, grapefruit and other 
citrus fruit to the 10 states and territories because of the risk infected fruit would 
spread canker to those areas. 
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The USDA rule led other citrus-producing countries to adopt trade restrictions. 

In Japan, the world's largest market for Florida grapefruit, one grapefruit with 
canker lesions could lead to the rejection of an entire shipment of 1,000 cartons, 
Kinney said. 

The rule had a particular impact in Polk County, home to several of the state's 
largest citrus packinghouses. Polk also leads the state in annual production of fresh 
tangerines. 

But research by scientists at the Lake Alfred center and the USDA Horticulture 
Research Laboratory in Fort Pierce determined fresh citrus, even fruit with canker 
lesions, would not spread canker to a healthy tree, Kinney noted. 

Based on that science, the USDA on June 30 proposed a new regulation that would 
lift the quarantine on Florida citrus. A 60-day comment period on the rule ends 
Monday. 

Kinney expressed confidence the USDA would enact the proposed rule after the 
comment period because it is based on sound research and risk analysis confirmed 
in reviews by independent experts. 

But he added that opposition to USDA regulations traditionally does not surface 
until the last days of the comment period. California citrus officials have previously 
objected to changing the quarantine rule. 

"We don't think that's going to happen," he said. "On Tuesday I'll probably know a 
little more." 

Even if no significant opposition surfaces, Kinney said, he can't say how quickly 
USDA officials will take to review the comments and draft the final rule. 

The quarantine probably won't be lifted in time for the beginning of the 2009-10 
citrus season in October, he said, but it could come by the Christmas season, a 
peak sales time, or next year. 

Getting other countries to change their canker-related restrictions can't happen 
until the United States changes its own rules, Kinney said. Then U.S. trade officials 
can begin negotiations with those countries on changing their rules. 

In another presentation, Tom Burks, professor of Agricultural and Biological 
Engineering at the UF Gainesville campus, said he has developed a new 
"hyperspectral imaging system" for packinghouses to detect canker-infected fruit 
along the production line. 

The system reads light rays reflected off the fruit to detect fruit with lesions as 
small as 2 milimeters with 95 percent accuracy, he said. It can scan up to 10 fruit 
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per second on a packinghouse line. 

The system could be installed at a packinghouse in six months or less, Burks said. 

[ Kevin Bouffard can be reached at kevin.bouffard@theledger.com or 863-422-
6800. ] 

This story appeared in print on page C6 
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Manicured medians are costly, but vital, to Southwest Florida 
By MARKS. KRZOS 
mkrzos@news-press.com 

A decade ago there was little but grass and concrete down the center of U.S. 41 from North Fort 
Myers to North Naples. 

Now, palm trees, bougainvilleas, ixoras, birds of paradise, grasses, shrubs and other flowers 
separate traffic and reduce carbon emissions on the busy north-south highway. 

Local governments are grappling with plunging revenue by cutting services and workers and, in some 
cases, raising fees and taxes. 

But the plants, grass and trees on about 50 miles of U.S. 41 will be kept at current levels and, in 
some cases, enhanced. 

Two weeks ago, Lee County commissioners debated cutting median maintenance from the budget 
but decided it was too important to residents. 

The Bonita Springs City Council was a bit surprised that it will take $108,000 to keep up its U.S. 41 
medians, but, like the county, did not cut the funding. 

"Florida's economy is its environment," said Joe Sulak, the county's roadway landscape manager. 
"The beautification of our roadways is part of that." 

From Naples, where downtown medians sport good-size banyan trees - to North Fort Myers, where 
grass and plants were installed just in the past 18 months, spending and projects vary. 

Fort Myers, unincorporated Lee 

Fort Myers doesn't have many medians on 41 but will begin enhancing the few they do have 
Tuesday, said parks and beautification manager J.B. Schuetz. 

That's when $14,000 from the Fort Myers Redevelopment Agency will be spent to add plants 
between Winkler and Colonial. 

"We're trying to tie into what the county is doing just to the south," Schuetz said. 

That Lee County work, by Westco Builders of Florida, includes improving five medians south of Boy 
Scout Drive. The enhancements come after FDOT's resurfacing project last year. 

"As part of that, there was some median realignment and we opted not to do anything before that ... 
just sod," said Sulak of the county's transportation department. 

Lee County began its median enhancement program eight years ago and it could be years before 
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completion. 

Medians south of the Charlotte County line to Littleton Road in North Fort Myers and the medians in 
San Carlos Park remain just grassy, featureless patches of land. 

But almost everywhere else in Lee and Collier counties, medians are carefully groomed and 
decorated with native and exotic plant life. 

Because of the economy, it could be quite some time before those barren stretches get attention, 
Sulak said. 

"San Carlos Park to Corkscrew Road isn't even on the radar yet," he said. "It won't happen until that 
section of 41 is widened." 

North Fort Myers 

Most of the enhanced medians in North Fort Myers are close to the Caloosahatchee Bridge, but even 
the sparsely planted medians are welcome. 

"There definitely needs to be more plants and more color," said Jessica De Marco, 20, a medical 
assistant at Southwest Florida Ankle & Foot Care Specialists in North Fort Myers. 

Estero, Bonita Springs 

In Lee County, few medians are as lush as those in front of Coconut Point in Estero and those near 
the Imperial River in Bonita. 

When U.S. 41 was expanded to six lanes, Bonita Springs helped the state complete the Imperial 
River Bridge and used $1 million of its money to pay for decorative streetlights and median 
landscaping. 

"The appearance of a median often depends on what's important to a community," said Bonita 
Springs City Manager Gary Price. 

The city spends $250,000 annually on its median maintenance program - $108,000 of it going toward 
U.S. 41, said Price, who asked the City Council if it wanted to cut the money it throws at medians. 

"There was a little (sticker) shock there, but they didn't want to touch it," Price said. "Some 
communities are just getting by, so (median maintenance) is one of those things that could get cut." 

Price, however, thinks nice, carefully manicured medians are important. 

"It impacts the quality of life," he said. 

Not everyone thinks so. 

Motorcyclist John Scheri, 52, of Cape Coral, said enhanced medians distract snowbirds and tourists 
who are often rubbernecking and aren't always sure where they're going. 

"U.S. 41 isn't a street for sightseeing," he said. "It's too busy a street for people to be looking around." 

Collier, Naples 
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Just south of the Lee County line, Collier embarked on improving its medians by adding dozens of 
palm trees, flowers and shrubs five years ago. 
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The county spends about $50,000 per mile on U.S. 41 's right-of-way enhancements each year and 
maintenance is kept in house - except for the section between Rattlesnake Hammock Road and SR 
951. 

The healthy sums of money put toward rights-of-way is just one thing that makes Collier stand out. 
The county set up special taxing districts to help pay for the median enhancements in 1983 and 
weren't implemented until a median master plan was completed in 2003, said Pam Lulich, the 
county's landscape operations manager. 

"We try to integrate the look of the medians with the commercial buffers and use a lot of the same 
plant material ... so that everything is looking healthy and blooming throughout the year," Arnold said. 

Jack Marotta, 63, of Naples' Sterling Oaks, said people who haven't been to Naples in the past five 
years may not recognize ii. 

"It's such a pleasure to see how good everything looks," he said. "You always see a lot of color. Every 
four months a new plant blooms. Whoever designed it really knew what they were doing." 

But the looks of the medians are even more dramatic close to downtown Naples. The medians 
become wider, feature all sorts of palm trees, exotic flowers and banyan trees that look as old as 
Florida itself. 

"It's something the residents demand," said Joe Boscaglia, Naples' parks and parkway supervisor. 

Janice Broyles, co-owner of TLC, the landscape company that maintains Naples medians, said they 
need to be perfectionists. 

"We'll get calls if people see one weed peeking through," she said. 
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In the Florida Keys, staghorn, elkhorn coral making a 
comeback 

BY CURTIS MORGAN 
cmorgan@MiamiHernld.com 

Every August or September on nights 
following a full moon, divers descend into the 
dark, warm waters off the Florida Keys to 
watch group sex -- a fascinating reproductive 
eruption known as the annual coral spawn. 

It's akin to an underwater snow flurry as 
colonies of polyps -- flowerlike creatures that 
live inside hard coral -- cast small white sacs 
into the sea on the slim chance that sperm will 
drift into a genetically suitable egg, hook up, 
settle down and someday grow into healthy 
little corals of their own. 

This year's spawn was particularly thrilling for 
scientists working to restore two important 

BOB cARE, FLORIDA KEYs NEws BUREAU and vanishing species, stag horn and elkhorn 
A SCUBAnauts International student uses an eye dropper coral, which formed the foundation of barrier 
to deposit gametes, harvested from a farm-raised staghorn reefs from Florida to the Caribbean until 
coral in a collection ja'. Saturday, A~g. B, 2009, off Key massive and mysterious die-offs over the last 
Largo, Fla., ,n the Florida Keys Nauo_nal ~anne Sanctuary. 

30 
years. 

For the first time, stands of "farm-raised" staghorn transplanted to Molasses Reef off Key 
Largo were caught in the act, providing critical proof that corals cultivated in underwater 
nurseries can not only survive but do the wild thing. 

For researchers, it has raised optimism that they might actually have a shot at slowing, 
maybe even reversing, decades of staggering loss. Staghorn and elkhorn -- large and 
spectacular branching corals that once grew in sprawling forests -- have declined by as 
much as 97 percent along a reef tract stretching from Palm Beach to the Dry Tortugas. 

"This is the future of reef restoration," said marine biologist Ken Nedimyer, who helped 
pioneer coral cultivation in two nurseries he tends off the Upper Keys. 

"We've had good luck planting corals, but we have no hope of replanting the whole Keys," 
said Nedimyer, who placed the Molasses corals two years ago. "If we can get these coral to 
spawn, then we can let them do it themselves." 
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The fecund coral -- obseNed two weeks ago by a student group from Tampa, SCUBAnauts 
International, working with reef scientists -- isn't a breakthrough on the level of cloning Dolly 
the sheep. 

Staghorn and elkhorn reproduce through the once-a-year spawn but more routinely replicate 
sans sex -- the antler-shaped branches break away, then bud to start and spread new 
colonies. Researchers have grown offspring from fragments for more than a decade, but it 
was unclear if, and how long, it might take for them to hit sexual maturity. 

It took only two years for Nedimyer's transplants -- easily twice as fast as anyone had 
expected or hoped. 

"It validates that nurseries and the restocking can lead to fully functioning reef populations," 
said Margaret Miller, an ecologist with the National Marine Fisheries SeNices in Virginia Key, 
who has led research on elkhorn and staghorn. 

RECOVERY PLAN 

In 2006, the two corals were the first to be designated as federally threatened. Under a 
recovery plan still being written, the National Oceanic & Atmospheric Administration recently 
gave $4 million in stimulus funding to expand fledgling underwater nurseries off Broward 
County, in Biscayne National Park, the Keys and the Virgin Islands. 

Even with major money by the meager standards of marine funding, decimated reefs will 
never see the sort of massive engineering or restoration efforts employed in mangrove 
forests or Everglades wetlands. 

That's why getting farm-raised corals to reproduce is such an important milestone, said 
Diego Lirman, an assistant professor at the University of Miami's Rosenstiel School of 
Marine and Atmospheric Science. 

"Even if we spend years and millions of dollars, our footprint will be very small," said Lirman, 
who is managing a nursery in Biscayne National Park. 

"The only way for large-scale recovery to happen is through establishing sexually productive 
corals," he said. "They spawn. The gametes [sperm-and-egg bundles] are broadcast into 
the water column. They can travel for miles and miles and settle on faraway habitats." 

Because there are so few suNiving corals on reefs and they're widely scattered, the current 
odds of sexual success are long. 

Staghorns may look much the same to humans but they're not -- at least 50 different 
genotypes have been identified in Nedimyer's nurseries -- and drifting eggs and sperm are 
encoded to block inbreeding. 

One strategy, already used by Nedimyer, will be to plant genetically diverse colonies near 
each other, which could greatly enhance the outcome of annual spawns. 

"This has very practical implications," Miller said. 
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Because corals vary in vulnerability to an array of increasing assaults -- diseases, pollution, 
maladies linked to climate change from rising temperatures, coral bleaching and ocean 
acidification -- it eventually may also be possible to selectively breed the fittest varieties. 

Like many discoveries, this one was accidental. 

"Quite honestly, it's really by luck we were at that site," said David Palandro, a research 
scientist with the Florida Fish and Wildlife Conservation Commission's Research Institute in 
St. Petersburg who heads the SCUBAnauts education program. 

The high schoolers, there to help collect gametes for lab research, were originally bound for 
a nearby reef but a missing mooring ball sent them instead to Molasses, one of the Keys' 
most popular snorkeling reefs. 

While selecting corals to monitor, Palandro spotted tags on the staghorn identifying them as 
transplants. The crew, diving half-hour shifts during the night, watched for action until, "One 
of the kids jumped to the surface, yelling at the top of his lungs, 'Spawn, spawn, spawn!'" he 
said. 

For Nedimyer, president of the Coral Restoration Foundation, the moment brought scientific 
and personal pride. 

GROWING CORAL 

He got into growing coral as a sideline to his business of selling tropical fish and live rock to 
the aquarium trade, when staghorn began growing naturally on his live rock nursery in 1996. 

Those little larvae were the source of the softball-size colonies he finally planted near Buoy 
11 at Molasses in July 2007. Now they're the size of laundry baskets and he's preparing to 
close shop on the aquarium trade and focus full-time on restocking the natural reef with 
nursery corals. 

"I like to say I'm a grandfather now because my babies had babies," Nedimyer joked. 
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