BOARD OF COUNTY COMMISSIONERS

INDIAN RIVER COUNTY, FLORIDA

COMMISSION AGENDA
PUBLIC WORKSHOP

FRIDAY, MARCH 3, 2006 - 9:00 A.M.

County Commission Chamber
County Administration Building

1840 25" Street. Vero Beach, Florida, 32960-3365

WWW.IRCGOV.COM

COUNTY COMMISSIONERS

Arthur R. Neuberger, Chairman
Gary C. Wheeler, Vice Chairman
Sandra L. Bowden

Wesley S. Davis

Thomas S. Lowther

District 2
District 3
District 5
District 1
District 4

Joseph A. Baird, County Administrator
William G. Collins I1, County Attorney
Kimberly Massung, Executive Aide to BCC
Jeffrey K. Barton, Clerk to the Board

1. CALL TO ORDER

2. INVOCATION

9:00 A.-M.

Stan Boling - Planning Director

3. PLEDGE OF ALLEGIANCE Commissioner Gary C. Wheeler

4. COMMUNITY DEVELOPMENT

Proposed Proportionate Share Ordinance.
agreements to improve roads and/or contribute toward road improvements and obtain
concurrency (memorandum dated February 23, 2006)

Ordinance allowing developers to enter into

S. QUESTIONS AND COMMENTS FROM BOARD MEMBERS

6. PUBLIC COMMENTS

7. ADJOURNMENT

NOTICE: All Proceedings before this Board are electronically recorded. Any person who decides to appeal any action taken
by the Board at these meetings will need a record of the proceedings and for such purpose may need to ensure that a verbatim
record of the proceedings is made. Upon the request of any party to the proceedings, individuals testifying during a hearing
will be sworn in. Any party to the proceedings will be granted the opportunity to cross-examine any individual testifying
during a hearing upon request. Anyone with a disability requiring accommodation to attend this meeting should contact the
Indian River County General Services Director at (772) 226-1223 at least forty-eight (48) hours prior to the meeting.
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Public
Workshop

INDIAN RIVER COUNTY, FLORIDA

MEMORANDUM

TO: Honorable Board of County Commissioners

Community Development Director

FROM: Sasan Rohani, AICP = /-
: Chief, Long-Range Planning

DATE: February 23, 2006

SUBJECT: Consideration of Proposed Proportionate Fair Share Ordinance Amendments to
LDR Chapter 910, Concurrency Management System

It is requested that the data herein presented be reviewed by the Board of County Commissioners at its
workshop meeting of March 3, 2006. '

BACKGROUND

¢+ Indian River County’s Concurrency Management System

Florida Statutes Chapter 163 requires local governments to have a concurrency management system to
generally ensure *...that public facilities and services needed to support development shall be available
concurrent with the impacts of such development™. In accordance with FS 163, Indian River County
has had a concurrency management system (CMS) in place since 1990. While the system is generally
addressed in the Capital Improvements Element and the Water and Sewer Sub-elements of the
Comprehensive Plan, the CMS is specifically established throngh LDR Chapter 910, Concurrency
Management System. As structured, the CMS tracks the supply (capacity), demand, and levels of

‘service for roads, potable water, sanitary sewer, solid waste, drainage, and parks, Overall, the
regulations of Chapter 910 address issues of vesting, types of concurrency review, timing of impact fee
payment, and other aspects of administering concurrency.
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Since 1990, the Chapter 910 regulations have been changed a few times. These changes relate primarily
to when a developer is required to pay irapact fees and when a developer is required to vest (reserve)
capacity for his development project. These vesting issues continue to be discussed, and will be
reviewed by the PSAC at future meetings.

In the 2005 legislative session, Senate Bill 360 (SB 360) was adopted. That bill addressed many growth
management issues (see attachment #1), including the principle of proportionate fair share mitigation
for transportation concurrency impacts. Along with various other mandates, the law requires that all
local governments amend their concurrency management ordinances to allow for proportionate fair
share mitigation on deficient roadway segments.

According to 8B 360, local governments must adopt proportionate fair share ordinances by December 1,
2006. The law also directed the Florida Department of Transportation (FDOT) to develop a model
proportionate fair share ordinance by December 1, 2005, That model ordinance is available for local
governments to use. Copies of the model ordinance are available in the planning division for interested
parties.

Using the model ordinance and existing concurrency regulations, staff has developed a proportionate
fair share ordinance for Indian River County, Adopting the ordinance will satisfy the county’s
obligation under SB 360 and provide a mechanism that can be used to resolve some concurrency and
infrastructure problems. On March 9, 2006, the Planning and Zoning Commission is to consider the
proposed ordinance and is to make a recommend the BCC to adopt, adopt with changes or rgject the
ordinance.

On January 19, 2006, the Professional Services Advisory Committee voted 4 to 3 to recommend that the
Board of County Commissioners approve the proposed revisions to Chapter 910, Concurrency
Management System.

ANALYSIS

As required by 8B 360, FDOT developed a model proportionate fair share mitigation ordinance.
Consistent with SB 360, the state’s proportionate fair share ordinance allows developers to satisfy
project transportation concurrency requirements through proportionate fair share mitigation under
certain condittons, As structured, the proposed changes to LDR Chapter 910 generally follow the
FDOT model ordinance.

Some of the major components of the proportionate share changes to Chapter 910 include:

» Inorder to use the proportionate fair share allowance, a developer whose project will impact a
deficient roadway segment must enter into an agreement to pay his proportionate fair share of
the cost of an improvement project to correct the deficient segment.

s The proportionate fair share program may be used only if the needed improvement project is
included in the county’s 5-year schedule of cap1tal improvements, or is to be added to the 5 year
CIP in the next CIE update.

o The proportionate fair share mitigation amount will be calculated based on the project’s impact
on deficient roadway segments and the cost of the roadway expansion improvements needed to
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bring the roadway segments to the adopted level of service standard. The amount paid through
the proportionate fair share mitigation program shall be applied as a credit toward the project’s
transportation impact fee liabilities for the roadways subject to proportionate fair share
agreement,

To incorporate the proportionate fair share mitigation program into the county’s concwrency
management system, section 910.09(4)(a) of the LDRs must be amended, and a new section 910.12
must be added. Also, section 910.09(4)(a) of the county LDRs must be changed to make this section
consistent with the recently adopted comprehensive plan Capital Improvements Element.

On the attached draft of the proposed amendments to Chapter 910, additions are shown as bold
underline, and deletions are shown as sirHee-thra.

RECOMMENDATION

Staff recommends that the Board of County Commissioners review the proposed LDR amendments to
Chapter 910, Concurrency Management System, obtain public input during the March 3, 2006
workshop, and provide direction and comments to'staff. -

ATTACHMENTS:

1. Summary of SB 360
2. Proposed Chapter 910 Amendments
3. Model Proportionate Fair Share Ordinance
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A Pay As You Grow Pla
- For Florida’s Future

{REIAL:

R
d
SCHOOQLS

. Requires school coneurrency by December 2008, Currently, school concurrency is optional and is only
implemented by Palm Beach County. '

‘Local governments that fail to implement school concurrency are prohibited from adopting plan amendments
that increase residential density,

Allows waivers {or smaller, lesser-impacted counties and municipalities.

The local government and school board jointly establish a level of service standard. Concurrency is required
initially at districtwide levels. Within 5 years application must be less than districtwide level.

- Schaol facilities must be in place or under construction within 3 years following approval of an application for
site plan or final subdivision.

'Allows for proportionate share mitigation by developere.
+  Provides $113.4 million for fiscal year 2005-06 to fund school construction and $75 million thereafter.

TRANSPORTATION

«  Changes the 3-year and 5-year transportation concurrency definition to three years from approval of building
permit.

Transportation concurrency exception areas must be examined and refined to adequately address mobility
within the defined area - typically urban infill and downtown revitalization areas.

+  Strengthens protection of the Strategic Intermodal System (515) within a transportation concurrency exeeption
area and other exceplion areas.

« DOT will establish level of service standards for SI3 and regional roads fanded by a new Transportation
Begional Incentive Grant Program.

« Allows for proportionate fair share mitigation by developers.

. Provides $1.1 billion for fiscal year 2005-06 to fund priority transportation projects and $541.7 million
thereafter. :

WATER :
. Better coordinates local government water supply plans with water management districts’ regional water
supply plans. ‘ g

Establishes a closer link between water supply and development decisions by requiring adequate water supplies
no later than certificate of occupancy.

. Additionally, SB 444, an act relating to water resource protection and sustainability, provides for alternative
water supply development funding, more comprehensive regional water supply plans and enhanced
consumptive uge permitting.

+  Provides $200 million for fi
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A Pay As You Grow Plan
.For Florida's Future

CAI'ITAL MROVEMENTS ELEMENT :
+  Must be updated annually to reflect planned capital projects and projected revenues to meet level of service standards.
+  Must be financially feasibie.
- Must be reviewed by DCA for compliance.

+ Plan map amendments are prohibited if Capital Improvements Element is not in annually updated and submitted to DCA for
review. .

REGULATORY RELIER

+ Comprehensive plan amendment process is streamlined and greater flexibility is provided in approved urban service
boundaries, urban infill and redevelopment areas, ru.ral land stewardship areas and in areas declared rural areas of critical
economic concern.

+ Comprehensive plan amendments related to the construction of certain affordable housing units are streamlined.

Amendments that change residential development but do not increase density can be accomphshed under small-scale
amendment changes.

- Relief from Development of Regional Impact Beview is provided in approved urban service boundarjes, urban infill and
redevelopment areas, and rural land stewardship areas if mitigation of impacts on state and regional transportation facilitics
is addressed through a binding agreement with adjacent jurisdictions.

COMMISSIONS AND STUDIES
« Century Commission for a Sustainable Florida - standing body of 15 members

Envision and plan Florida's future with an eye towards both 25-year and 50-year horizons and an emphasis on
identifying exemplary community-building ideas

+  Develop and recommend policies, plans, action steps and strategies to assist in achieving the vision of thmtghtﬁ.zl
© growth

Address increasing population while maintaining the natural, historical, cultura) and manmade qualities that comprise
Florida

Focus on essential state interests

+  Requires the Commission to prepare an annual report with findings and recommendations for the Governor and
Legislature. The Legislature is directed to create a select committee to review the report.

+  Requires DCA to provide Commission staffing
+ Florida Impact Fee Review Task Force —15 member body; report due February 2006
« ' Survey and review current use of impact fees

+  Recommend if statutory direction is needed on methodology, payments, accounting, and other issues relatmg to
impact fees

- Regional Boundary Study - OPPAGA teport due ]aimary 15, 2006

Recommend adjustments to boundaries of the regional planning councils, water management districts, and the
Department of Transpertation districts to be more coterminous

i T T




ORDINANCE 2006-

AN ORDINANCE OF INDIAN RIVER COUNTY, FLORIDA CONCERNING AMENDMENTS
TO LAND DEVELOPMENT REGULATIONS (LDRs); PROVIDING FINDINGS; PROVIDING
FOR AMENDMENTS TO CHAPTER 910, CONCURRENCY MANAGEMENT SYSTEM, BY
AMENDING TABLE OF CONTENTS, BY AMENDING DETERMINATION OF
CONCURRENCY, BY AMENDING DETERMINATION OF CONCURRENCY COMPONENTS
SECTION  910.09(4)(A), BY INCREASING POST BUILDING PERMIT ROAD
CONSTRUCTION COMMENCEMENT DATE FROM 2 YEARS FROM CERTIFICATE OF
OCCUPANCY TO 3 YEARS OF FIRST BUILDING PERMIT; BY ADDING NEW
PROPORTIONATE FAIR SHARE MITIGATION SECTION; BY PROVIDING FOR REPEAL
OF CONFLICTING PROVISIONS; CODIFICATION; SEVERABILITY; AND EFFECTIVE
DATE.

BE IT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS OF INDIAN RIVER
COUNTY, FLORIDA THAT THE INDIAN RIVER COUNTY LAND DEVELOPMENT
REGULATIONS (LDRS) AND TITLE X REGULATIONS BE AMENDED AS FOLLOWS:

PART I: FINDINGS.

It 1 hereby ascertained, determined, and declared that:

A. Pursuant to Article VIII, Section 1 of the Florida Const'il‘ution, and Sections 163.3202, 125.01,
and 125.66, Florida Statutes, the Board has all powers of local self-government and such
power may be exercised by the enactment of County ordinances.

B. The proportionate fair-share program provides a method by which the impacts of development
on transportation facilities can be mitigated by the cooperative efforts of the public and private
sectors. ‘

PART I: AMENDMENTS TO CHAPTER 910, CONCURRENCY MANAGEMENT
SYSTEM, OF_ INDIAN RIVER COUNTY ILAND DEVELOPMENT REGULATIONS
ORDINANCE.

1.  Update of Chapter 910, Concurrency Manasement System, Table of Contcnts

Sce. 910.01. : Titls, background and
intent. :

Sec. 910.02. Certificate of concurrcncy
delermination.

Sec. 910,03, No taking or abrogation of
vested rights.

‘Bec. 210,04, Definitions.

Sec. 910.05. Interpretation and

administration of the
Indian ~ River  County
Concurrency Management

System.

Sec. 910.06. Establishment of fee for
CONCUIrency review.

Bee. 210,07, Development review
syslem.

Bold Underline: Additions to Ordinance
Strike-throush: Deleted Text from Existing Ordinance &“AG“ME“T 2
Bold Italzc Underline: George Christopher’s additions

: George Chrislopher’s deletions
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ORDINANCE 2006-

See, 910.08, Determination of
congurrengy, generally.

Sce. 910.09. Determination of
CONCUITENCY, tomponents.

See, 910,10 Lecvel of service standards
established n the
comprchensive plan.

Sec. 910.11. Determination of
concurrency specifically.

910.12 Proportionate  Fair-Share
Miligation

Bec. 9104213 Appeal process and vesled
rights determination.

Sec. 9103314 Assignability and
trangferability.

2. Increase Post-C:0. Building Permit Road Construction Commencement Date from 2

years fo 3 years and to make Chapter 210 consistent with the adopted CIE.

LDR Section 910.09(4)(a) is hcrcbj} amended, to read as follows:

(4)  Transportation.

(a) Transportation supply (capacity). Transportation supply must shall be
determined on a segment by segment basis. For concurrency purposes, all
segments on the county's thoroughfare plan sust shall be considered.
Capacity for segments will be based either on FDOT's generalized capacity
tables or individual segment capacity studies approved by the public works
director pursuant to the criteria specified in Chapter 952, Traffic,
Transportation supply for each segment is:

1. The segment's existing peak hour, peak season, peak direction
capacity; or
2. The segment's new roadway capacity if facility expansion for the

segment is proposed

and if:

a. At the time the development order or permit is issued, the facility

expansion i3 in place or under construction; or

b. A development order or permit is issued subicct to a condition

that the facility__expansion needed fo

sexrve  the new

development is_included in the county’s adopted five-vear

schedule of capital improvements and is scheduled to be in

place or under actual constrizction not more than three (3)

years after issuance of the project’s first building permit or its

functional equivalent. For purposes of this section, the county

may recognize and include transportation projects included in
the first_three vears of the adopted Florida Department of

Transportation five vear work program. In order to apply

Bold Underline: Additions to Ordinance
Sirike-throwgh: Deleted Text from Existing Ordinance
Bold Italw Underline: George Christopher’s additions

: George Christopher’s deletions
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ORDINANCE 2006-

this provision to a facility expansion project, the Capital
Improvements Element must include the following policies:

i, The estimated date of commencement of actual
project construction and the estimated date of project
completion (for Indian River County, this is included
in_policy 511 of the county’s CIE and within
Appendix B of the county’s CIE).

ii. A provision that a plan amendment is required to
climinate, defer, or delay construction of any road or
mass transit facility or service which is needed fo
maintain the adopted level of service standard and
which is listed in the five-yvear schedule of capital
improvements (for Indian River County, this is
included in Policy 1.2 of the county’s CIE); or

b. At the time a development order or permit is issued, the
facility is the subject of a binding executed agreement which
requires the facility to be in place or under actual construction
no more than three (3) vears after the issuance of the project’s
first building permit or its functional equivalent; or

¢. At the time a development order or permit is issued, the
facility is guarantced in _an cnforceable  devclopment
agreement, pursuant to Section 163.3220, F.S.. or an
agreement or development order issued pursuant to Chapter
380, F.8.. to be in place or under actual construction not more
than thrce vears after issuance of a building permit or its
functional equivalent. [Section 163.3180(2)(¢), F.5.1; or

b—%ﬁh@fﬂ&-&@ﬂdﬂﬁﬁﬁl—p{ﬂj&ﬂ%—&pﬁw&kﬂa@h—ﬂ&aﬁﬁ

Bold Underline: Additions to Ordinance 3
Strikethrough: Deleted Text from Existing Ordinance
Bold Imlzc Underlme George Christopher’s additions

gl George Christopher’s deletions
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ORDINANCE 2006-

3. The seement’s new roadway capacity if facility expansion for the
segment is the subject of a proportionate fair-share agreement.
In such case, the segment capacity increase reflected in the
proportionate fair share agreement shall be available only 10 the
party or parties to the proportionate fair share agreement.

Bold Underline: Additions to Ordinance 4
Steike-through: Deleted Text from Existing Ordinance
Bold Italic Underling: George Christopher’s additions

+ George Christopher’s deletions
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ORDINANCE 2006-

3. New Proportionate Fair-Share Mitigation Section LDR Section 910.12.

(1)  Purpose and Intent

The purpose of this section is to establish a method whereby the imbacts of

development on transportation facilities can be mitigated by the cooperative efforts of

the public and private sectors, to be known as the Proportionate Fair-Share Program,

as required by and in a manner consistent with §163.3180(16), I°.S.

(2) _Findings

(a) The Indian River County Commission finds and determines that

transportation capacity is a commodity that has a value to both the

public and private sectors and that the County Proportionate Fair-

Share Program;

1.

Provides a2 method_ by which the impacts of development on

transportation facilities can be mitigated by the cooperative and

creative efforts of the public and private sectors:

Allows developers to  proceed under certain __conditions,

notwithstanding the failure of transportation concurrency, by
contributing their proportionate fair share of the cost of
expanding or impreving a transportation facility:

Contributes to the provision of adequate public facilities for

future growth and promotes a  stropg  commitment to

‘comprehensive facilities planning, thereby reducing the potential

for moratoria or unacceptable levels of traffic congestion: and

Maximizes the use of public funds for adequate transportation

(3) ___ Applicability

facilities to serve future growth, and may. in__ certain
circumstances, allow the County to expedite transportation
improvements by supplementing funds currently allocated for
transportation improvements in _the Capital Improvements
Element.

The Proportionate Fair-Share Program shall apply to anv development project in

Indian River County where the project’s traffic impact study or the county traffic

Bold Upderline: Additions to Ordinance | 5
Strike-through: Deleted Text from Existing Ordinance
Beld Italtc Underlme George Christopher’s additions

R George Christopher’s deletions
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ORDINANCE 2006-

engineer determines that there is insufficient capacity on one or more segments to
satisfy _the development project’s transportation concurrency requirements. The
Proportionate Fair-Share Program does not apply to developments of regional impact
(DRIs) using proportionate fair share under £163.3180(12). F.S., or to developments
exempted from concurrency as provided in this concurrency chapter.

(4)__General Requircments

(3)__An applicant whose project meets the criteria of Section 910.12(3) may choose to
satisfy transportation concurrency requirements by making a proportionate fair-
share contribution. pursuant to the following requirements:

1. The bronose& development is consistent with the comprehensive plan and
applicable land development regulations, and

‘2. The five-vear schedule of capital improvements in the County Capital
Improvements Element (CIE) includes omre or more transportation

" improvements that, upon completion, will provide sufficient capacity for the
deficient segments to accommodate the traffic gencrated by the proposed

development.

(b)__The County may choose to_ allow an applicant to satisfy transportfation
concurrency for a deficient segment through the Proportionate Fair-Share
Program_bv_contributing to an improvement that, upon completion, will create
additional capacity on the deficient segment sufficient fo accommodate the

- additional traffic generated by the applicant’s proposed development even if the
improvement project for the deficient segment is not contained in the S-vear
schedule of capital improvements in the CIE where:

o The Board of County Commissioners holds an_advertised public hearing to
consider the proportionate share acreement and corresponding future
changes to the 5-vear CIE, and

« The County adopts, by resolution, a commitment to add the
improvement to the 5-vear schedule of capital improvements in the CIE
no later than the next regularlv scheduled update. Fo qualify for
consideration under this section, the proposed improvement must be
reviewed by the Board of County Commissioners, and_determined to he
financially feasible porsuant to 8163.3180(16)(b)1, F.S., consistent with
the comprehensive plan, and in compliance with the provisions of this
ordinance. Financial feasibility for this section means that additional
contributions, payvments or revenue sources to fund the improvement

Bold Underline: Additions to Ordinance C 6
Steike-through: Deleted Text from Existing Ordinance
Bold Italic Underline: George Christopher’s additions

: George Christopher’s deletions
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ORDINANCE 2006-

project are reasonably anticipated during a period not to exceed 10
years.

(¢} Anv improvement project proposed to meet a developer’s fair-share obliration
must meet design standards of the County for locally maintained roadways and
those of the Florida Department of Transportation (FDOT) for the state highway
system,

(5) __Application Process

(a) Upon identification of a lack of capacity to satisfy transportation concurrency, an

applicant _may choose to satisfy transportation concurrency through the

proportionate fair-share program pursuant to the requirements of section

910.12(4).

{b) Prior to submitting an application for a proportionate fair-share agreement, the
applicant _shall attend a pre-application meeting with planning and traffic
engineering staff to discuss eligibility, application submittal requirements,
potential mitigation options, and related issues, If the impacted facility is on the
Strategic Intermodal Svstem (SIS), then the Florida Department of
Transportation (FDOT) will be notified and invited to participate in the pre-
application mecting.

(¢) _Eligible applicants shall submit an application to the County that includes an
application fec as established by resolution and the following:

1. Name, address. and phone number of owher(s), developer and agent;

2. Property location, including parcel identification numbers;

3. Legal description and survey of property:

4. Project description, including type, intensity, and amount of development;

5. Phasing schedule, if applicable:

6. Description of requested proportionate fair-share mitigation method(s); and

7. _Copy of concurrency application.

8. Copv of the project’s Traffic Impact Statement (TIS) or Traffic Impact
Analysis (TIA ‘

9. Location map depicting the site and affected road network.

Bold Underline: Additions to Ordinance 7
Exikethrough: Deleted Text from Existing Ordinance
Bold Imlic Underlme George Christopher’s additions
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ORDINANCE 2006-

(d)__Within 10 business davys, planning_staff shall review the application and certify
that the application is sufficient and complete. If an application is determined to
be_insufficient, incomplete, or inconsistent with the general requirements of the
proportionate fair-share program as indicated in_section 4 910.72(4), then the
applicant shall be notified in writing of the reasons for such deficiencies within 10
business days of submittal of the application. If such deficiencies are not
remedied by the applicant within 30 davs of receipt of the written notification,
then the application shall be deemed abandoned. The Board of County
Comimissioners may, in its discretion, grant an extension of time not to exceed 60
days to cure such deficiencies, provided that the applicant has shown good cause
for the extension and has taken reasonable steps to cffect a cure,

(¢) Pursuant to §163.3180(16)(c), F.S.. proposed proportionate fair-share mitigation

for development impacts to facilities on the Strategic Intermodal System requires
the concurrcence of the Florida Department of Transportation (FDOT). If an SIS

facility is proposed for proportionate share mitigation, the applicant shall submit

cvidence of an agreement between the applicant and the FDOT for inclugion in
the proportionate fair-share agreement.

(f) When an application is deemed sufficient, complete, and eligible, a proposed
proportionate fair-share obligation and binding agreement will be prepared by
the County or the applicant with direction from the County and delivered to the
appropriate parties for review, including a copy to the FDOT for any proposed
proportionate fair-share mitigation on_a Strategic Intermodal System (SIS)
facility, no later than 60 days from the date at which the application was
determined to be sufficient and no fewer than 14 davs prior to the Board of
County Commissioners meeting when the agreement will be considered.

{(g) The County shall notify the applicant regarding the date of the Board of County
Commissioncrs _meeting at which the agreement will be considered for final
approval. No proportionate fair-share agreement will be effective until approved
by the Board of County Commissioners.

(6) Determining Proportionate Fair-Share Obligation

(1) Proportionate fairnshare mitication for concurrency impacts may include,
separately or collectively, private funds, contributions of land, and construction
and contribution of facilities as provided in §163.3180 (16)¢{c), F.S.

(b) A development shall not be required to pay more than its proportionate fair
share. The fair market value of the proportionate fair-share mitigation for the
impacted facilities shall not differ regardless of the method of mitigation as
provided in §163.3180 (16)(c}, F.5.

Bold Underling: Additions to Ordinance ' 8
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ORDINANCE 2006-

(¢} __The methodology used to_calculate an applicant’s proportionate fair-share
ohligation shall be as provided for in Section 163.3180 (12), F. 8.. as follows:

The cumulative number of peak hour, peak direction trips from the complete buildout
of the proposed development, or buildout of the stage or phase being approved, that
are assigned to the proportionate share program segment divided by the change in the
peak hour directional maximum service volume (MSV) of the proportionate share
program segment resulting from construction of the proportionate share program
improvement, multiplied by the anticipated construction cost of the proportionate share
project in the year that construction will occur,

OR
Proportionate Fair Share = Z_[I(Development Trips;) / (S8Y Increase;)] x Co:std

(Note: In the context of the formuda, the term “cumulative” does not include a previously
approved stage or phase of a development.)

Where:

2= Sum ¢ of all deficient links proposed for proportionate fair-share
‘ mitigation for a project. ‘
Development Trips; =Those trips from the stage or phase of development under review
that are assigned to roadway segment “i” and have triggered a
deficieney per the concurrency management system:

SV Increase; = Service volume increase provided by the eligible improvement to
roadway segment “i”’; ‘
Cost = Adjusted cost of the improvement to segment “i”. Cost shall

consist of all improvements and associated costs, including design,
right-of-way acquisition, planning, engineering. inspection, and
physical development costs, directly associated with construction
at the anticipated cost in the year that construction will occur,

(d) For purposes of determining proportionate fair-share obligations, the County
shall determine improvement costs based upon the actual and/or anticipated costs
of the improvement in the yvear that construction will occur. These costs will be
determined by the county’s public works department. ‘

{c) _If the County has accepted an improvement project proposed bv the applicant,
then the value of the improvement shall be bascd on an engineer’s certified cost
estimate provided by the applicant or other method approved by the county’s
public works director.

Bold Underline: Additions to Ordinance 9
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ORDINANCE 2006-

() If the County has accepted right-of-way dedication for the proportionate fair-
share payment, credit for the dedication of the non-site related right-of-wav shall
be valued on the date of the dedication_at 120 percent of the most recent assessed
value by the County property appraiser or, at the option of the applicant, by fair
market value established by an independent appraisal approved by the County
and at no expense to the County, Said appraisal shall assume no approved
development plan for the site. The applicant shall supply a drawing and legal
description of the land and a certificate of title or fitle search of the land to the
County at no_expense to the County. If the estimated value of the right-of-way
dedication proposed by the applicant (based on a Countv-approved appraisal) is
less than the County estimated total proportionate fair-share obligation for that
development, then the applicant must also pay the difference, Jf the estimated
value of the right-of-way dedication proposed by the applicant (based on a County-
approved appraisal) is more than the county estimated total proportionate fair-share
ablication for the development, then the county will give the applicant traffic impact
fee credit for the difference,

(7). Impact Fee Credit for Proportionate Fair-Share Mitigation

(a) Proportionate fair-share mitigation payments for a development project shall be
applied as a eredit toward the traffic impact fees assessed to that development

project,

(b} Impact fee credits for a proportionate fair-share contribution will be determined
when the traffic impact fee obligation is calculated for the proposed development.
If the applicant’s proportionate fair-share obligation is less than the
development’s anticipated road impaect fee for the specific stage or phase of
development under review, then the applicant must pav the remaining impact fee
amount. -

(¢) A proportionate fair-share contribution is intended to mitigate the transportation
impacts of a proposed development at a specific location. As a result, any traffic
impact_fee credit based upon proportionate fair-share contributions for a
proposed development may not be transferred to any other location,

(d) The amount of traffic impact fee (TIF) credit for a_ proportionate fair-share
contribution will be determined based on the following formula:
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ORDINANCE 2006-

TIF Credit = (Proportionate fair share impacted roadways’® VMT/Total Project
VMT) * Total Project Traffic Impact Fee Liability

Where:

VMT (Vehicle miles of travel on a_link) = (length of link * number of trips assigned

to that link)

Total Project VMT = Total vchicle miles of travel on all links impacted by
- proportionate fair share project

(e) A propbrtianate fair share impact fee ervedit shall be applied consistent with the
following formula:

Applicant payment = (T otal project traffic_impact fees assessed} + (Proportionate
Share Payment) — TIF CREDIT

(8) Proportionate Fair-Share Agreements

(a) Upon executing a proportionate fair-share agreement (Agreement) and satisfving

other concurrency requirements, an applicant shall receive a CCI5 (or its
successor upon amendment of initial concurrency regulations) County certificate
of concurrency approval. Should the applicant fail to apply for building permits
within the timeframe provided for in the county concurrency certificate, then the
project’s concurrency vesting shall expire, and the applicant shall be required to
reapply. Once a proportionate share payment for a project is made and other
impact fees for the project are paid, no refunds shall be given. All pavments,
however, shall run with the land.

(b) Payment of the proportionate fair-share contribution for a project and payment
of other impact fees assessed to that project shall be due and must be paid prior
to the effective date of the proportionate fair share agreement. The effective date
shall be specified in the agreement and shall not be mare than one (1) vear beyond
the date the agreement is approved by the Board,

{e) _All developer improvements accepted as proportionate fair share contributions
must _be completed within 3 (three) vears of the issuance of the first building
permit for the project which is the subjcet of the nroportionate fair share
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(d)

ORDINANCE 2006-

agreement. Prior to the effective date of the proportional fair share agreement, the

applicant shall enter into a binding agreement that is accompanied by a security

instrument that is sufficient to ensure the completion of all required
improvements. The security instrument shall conform to the subdivision

construction security requirements of 913.10¢1)(D). 1t is the intent of this scction
that any required improvements be completed within 3 (three) vears of the
issuance of the first building permit for the project which is the subject of the
proportionate fair share agreement. ‘

Dedication of necessary right-of-way for facility improvements pursuant to a

(e)

proportionate fair-share agreement must occur prior to the effective date of the
proportionate fair share agreement.

Any requested change to a development project subsequent to issuance of a

H

development order sy shall be subject to_additional proportionate fair-share
confributions to the extent the change wounld increase project costs or generate

additional traffic that vvgould require mitigation.

Applicants may withdraw from a propoertionate fair-share agreement at any time

[£4)

prior to the execution of the agreement. The application fee and any associated

- advertising costs to the County are nonrefundable,

The County may enter into proportionate fair-share agreements for selected

corridor improvements to facilitate collaboration among multiple applicants on
improvements to a shared transportation facility,

(9) _Appropriation of Fair-Share Revenues

(a)

Proportionate fair-share revenues shall be placed in the appropriate project

account for funding of scheduled improvements in the County capital
improvements clement, or as otherwise established in_the terms of the
proportionate fair-share apreement. At the discretion of the local sovernment,
proportionate fair-share revenues may be used for opcrational improvements
prior to construction of the capacity project from which the proportionate fair-
share revenues were derived. Proportionate fair-share revenues may also be used
as the 50% local match for funding under the FDOT Transportation Regional
Incentive Program (TRIP).
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ORDINANCE 2006-

(b) In the event a scheduled facility improvement is removed from the CIP, then the

proportionate fair share revenues collected for its construction may be applied

toward the construction of anether alternative improvements within that same

corridor or sector where the alternative improvement will mitigate the impacts of

the development projects2 on the cangested roadwap(s) for whwh the original efthe ‘
proportionate fair share eents e

oty contribution was

made,

4. Renumbering LDR Sections 910.12 and 910.13 to Section 910.13 and 910.14

Section ™MHA22 910.13. Appeal process and vested rights determination,

(1

Purpose and intent. This section is established to provide a mechanism for the

hearing and decision of appeals of decisions or actions by the community development director or
his designee on concurrency determinations and vested rights determinations.

(2) - Authorization.

(a) The board of county commissioners of Indian River County is hereby authorized to:
1. " Hear and decide appeals when it is alleged that there is an crror.in any order,

requirement, decision, or determination made by the community development
director or his designee in the concurrency determination.,
2. Hear and decide appeals when it is alleged that there are vested nights.

(b) Upon appeal and in conformance with land development regulations, the board of
county commissioners in exercising its powers may reverse or affirm wholly or
partly, or may modify the order, requirement, decision, interpretation, application, or
determination of the community development director or his designee.

(c) A majority vote of a quorum of all members of the board of county commissioners
shall be necessary to reverse any order, requirement, decision, interpretation,
application or determination of the community development director or his designee.

(3) Appeal procedures.

(a} The applicant, or any other person(s) whose substantial interests may be affected or
determined in the proceeding may initiate an appeal.

(b)  Appeals must be filed within fifteen (15) days following action or determination by
the respective official.

() An appeal must be filed with the community development department on an
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ORDINANCE 2006-

application form prescribed by the county within the specified time limit. All such
appeals shall recite the reasons why such an appeal is being taken.

The appeal shall be accompanied by a fee to be determined by resolution of the
board of county cormmissioners. The community development director shall schedule
the hearing of the appeal in {ront of the board of county commissioners within 1111rty
(30) days following receipt of the application.

(d) The community development director must review the appeal and prepare a report
which contains the department's findings and recommendation.

(e) All appeals shall be heard at a meeting of the board of county commissioners. All
interested parties shall have a right to appear before the board of county
commigsioners and address specific concerns directly related to the appeal. Any
person may appear by agent or attorney. All such hearings shall be conducted in
compliance with the rules of procedure for the board of county commissioners. The
time and place scheduled for hearing shall be given to the applicant in writing.

) The final decision of the board of county commissioners must be reached within
sixty (60) days following the receipt of the appeal by the community development
department director.

(g2)  The same procedure identified in section 910.12(3) will be applicable to the vested
rights determination. The criteria identified in section 910.03 will be utilized for the

vested rights determination.
(Ord. No. 90-16, § 1, 9-11-90)

Section 91013 910.14. Assignability and transferability.

(a) A certificate of concurrency determination shall run with the land and shall transfer
to a successor in inferest to the original applicant upon written disclosure of such transfer to the
community development department as to the identity of the successor. The disclosure shall provide
the full legal name of the person or business entity acquiring the interest in the property; the nanwe
of the interest; the address of the principal place of business of the successaor; telephone number,
name and address of registered agent if corporation; name, address and title of officers or agents
authorized to transact business with the county, together with proof of authorization if other than
president or vice-president or general partner; and the name and address of any new design
professional for the project if applicable. A transferee applicant must also assume in writing on
form acceptable to the county attorney all commitments, responsibilities, and obligations of the
prior applicant, including all special conditions of the concurrency determination certificate.

() Failure to make the required disclosure and assumption shall suspend a concurrency
determination certificate until such time as proper disclosure and assumption are made.

{c) Transfer of the certificate of concurrency determination shall not toll or modify the
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ORDINANCE 2006-

calculation of time limits set forth in the concwrency determination certificate. Following any
transfer, such time limits shall be calculated as if the transfer had not occurred.

(d) A concurrency determination certificate shall not be assignable or transferable to
other developments. '
(Ord. No. 90-16, § 1, 9-11-90)

PART III: GENERAL PROVISIONS,

SECTION ONE: SEVERABILITY.

If any clause, section or provision of this Ordinance shall be declared by a court of competent
jurisdiction to be unconstitutional or invalid for any cause or reason, the same shall be eliminated
from this Ordinance and the remaining portion of this Ordinance shall be in full force and effect and
be as valid as if such invalid portion thereof had not been incorporated therein,

SECTION TWQ: REPEAL OF CONFLICTING ORDfNANCES.

The provisions of any other Indian River County ordinance that are inconsistent or in conflict with
the provisions of this Ordinance are repealed to the extent of such inconsistency or conflict.

SECTION THREE: INCLUSTION IN THE CODE OF LAWS AND ORDINANCES,

The provisions of this Ordinance shall become and be made a part of the Code of Laws and
Ordinances of Indian River County, Florida. The sections of the Ordinance may be renurnbered or
relettered to accomplish such, and the word "ordinance” may be changed to "section", “article", or
any other appropriate word.

SECTION FOUR: EFFECTIVE DATE.

This Ordinance shall take effect immediately upon filing with the Department of State.

Approved and adopted by the Board of County Commissioners of Indian River County,

Florida, on this day of , 2006.

This ordinance was advertised in the Press-Journal on the day of
2006, for a public hearing to be held on the day of , 2006, at which time
it was moved for adoption by Commissioner : , $econded by Commissioner

, and adopted by the following vote:
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Chairman Arthur R, Neubel;ger

Vice Chairman Gary C. Wheeler

Commissioner Sandra L. Bowden

Coﬁunissioner Thomas S. Lowther

Commissioner Wesley 8. Davis
BOARD OF COUNTY COMMISSIONERS
OF INDIAN RIVER COUNTY

BY:

Arthur R. Neuberger, Chainman

ATTEST BY: .
Jeffrey K. Barton, Clerk

This ordinance was filed with the Department of State on the following date:

APPROVED AS TQ FORM AND LEGAL SUFFICIENCY

William G. Collins II, County Attormey

APPROVED A5 TO PLANNING MATTERS

Robert M. Keating, AICP; Community Development Director
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December 1, 2005

The Honorable Jeb Bush The Honorable Tom Lee The Honorable Allan Bense

Governor ~ Senate President House Speaker
State of Florida 409 The Capitol 420 The Capitol
The Capitol Tallahassee, Florida 32399  Tallahassee, Florida 32399

Tallahassee, Florida 32399
Dear Governor Bush, Prcsident Lee, Speaker Bense:

In accordance with Chapter 2005-290 Laws of Florida which amended Florida’s growth
mapagement statutes, [ am pleased to transmit a workshop draft of a Model Proportionate
Fair-Share Ordinance with methodologies for assessing proportionate fair-share mitigation
options. This model ordinance is designed to be a technical assistance product that local
governments can use to incorporate proportionate fair-share methodologies into their
transportation concurrency management systems by December 1, 2006.

The model ordinance is the result of a collaborative effort between the Department of
Transportation, the Center for Urban Transportation Research (CUTR), a Technical Advisory

Committee comprised of transportation and development professionals with experience in

transportation concurrency management, and a cross-section of representatives of the .
development community in Florida. In addition, an interactive web site was maintained to

mform interested parties on the progress of the development of the ordinance and to seck their

- input and feedback.

A statewide informative workshop will be sponsored in partnership with the Florida League
of Cities and the Florida Association of Counties in mid-December. Additional feedback will
be taken at this time prior to finalizing the model ordinance on January 1, 2006. The
Departments of Transportation and Community Affairs are also planning to hold technical
workshops regarding issues and strategies relating to the implementation of the ordinance
during the first quarter of 2006. These workshops will also address closely related issues
regarding proportionate fair-share options and the relationship to the development of local
government’s capital improvement program. '

ATTACHMENT 3



Governor Bush, President Lee, Speaker Bense
December 1, 2005
Page Two

We believe that this model ordinance will provide a useful tool for local govermments as they
implement the transportation concurrency provisions of this landmark legislation. If you have
any questions, please contact me or Bob Romig, Director of the Office of Policy Planning at
414-4800 or by e-mail at robert.romig@dot.state.fl.us.

DS/m
Attachment

ce: Senator Michdel Bennett, Chairman, Senate Committee on Community Affairs
Senator Jim Sebesta, Chairman, Senate Committee on Transportation
Representative Randy Johnson, Chairman, House Commiitee on Growth Management
Representative Ray Sansom, Chairman, House Committee on Transportation



Model Ordinance for Proportionate Falr-Share
Mitigation of Development Impacts
on Transportation Corridors

Workshop Edition

December 2005

State ofFlorida
Department of Transportation
605 Suwannee Street
Tallahassee, FL 32399
FDOT Contract No. BD544; RPWO:2]

Center for Urban Transportation Research
University of South Florida, College of Engineering
4202 E. Fowler Ave., CUT100
Tampa, FL 33620-3375
(813)974-3120

www.culr.usf.edu

The opinions, findings, and conclusions expressed in this publication are those of the
authors and not necessarily those of the State of Florida Department of Transportation.
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PREFACE

Concurrency is a growth management concept intended to ensure that the necessary
public facilities and services are available concurrent with the impacts of development.
To carry out transportation concurrency, local governments must define what constitutes
an adequate level of service and measure whether the service needs of a new
development outrun existing capacity and any scheduled improvements in the capital
improvements element, If adequate capacity is not available, the local government cannot
permit development unless certain conditions apply as provided for in statute, such as “de
minimis” exemptions for developments having only minor impacts or concurrency
exception areas to encourage infill and redevelopment,

The 2005 amendments to Florida’s growth management legislation directsd local
governments to enact coneurrency management ordinances by December 1, 2006 that
allow for “proportionate share™ contributions from developers toward concurrency
requirements (see §163.3180(16), F.S., in Appendix A). The intent of the proporiionate
fair-share option is to provide applicants for developroent an opportunity to proceed
- under certain conditions, notwithstanding the failure of transportation concurrency, by
contributing their share of the cost of improving the impacted transportation facility.

The Florida Department of Transportation (FDOT) was directed to develop a model
ordinance for proportionate fair-share contributions for use by local governments no later
than December 1, 2005, This model proportionate fair-share ordinance is the result of a
collaborative effort between the FDOT, the Center for Urban Transportation Research
(CUTR), a Technical Advisory Committee comnprised of transportation and development
professionals with experience in concurrr..ncy management, and a cross section of Florida
developers and their consultants.

It is necessary for a local government to have a concurrency management system in place
prior to the adoption of a proportionate fair-share ordinance. The newly adopted
proporticnate fair-share requirements would not apply until a deficlency is identified
through the local concurrency management system. Local governments that have yet to
establish a concurrency management system will need to do so prior to implementing a
proportionate fair-share mitigation program.

Proportionate fair-share programs must be consistent with local concurrency management
requirements. The law permits local concurrency management systems to determine
concurrency based on new capacity to be provided by planned road improvement projects
up to the first three years of the capital improvement schedule. Local governments, at
their option, may adopt more stringent standards that apply concurrency at an earlier
stage. To the extent local governments have adopted more stringent standards, the
proportionate fair-share ordinance must reflect a similar time period, thus providing for
proportionate fair-share options in years 1, 2 or 3 (conmstcnt with local provisions) of the
S-year capital improvement schedule,
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Proportionate fair-share contributions should not be confused with transportation impact
fees. The primary difference is that the proportionate fair-share payment outlined in
Section 163.3180(16), F.5., is intended as a means to address a specific transportation
~ concurrency issue—a road segment or segments operating below the adopted level-of-
service standard; whereas transportation impact fees -are imposed on each new
development to pay for that development’s impact on the entire transportation system (as
addressed by the focal impact fee ordinance). The model ordinance addresses the need for
local governments to provide transportation impact fee credit for proportionate fair-share
contributions under certain conditions as required by Section 163.3180(16), F.5.

The model ordinance implements the provisions of Section 163.3180(16), F.S., which
establishes conditions whereby developers may satisfy transportation concurrency
requirements through proportionate fair-share contributions. It should be noted that the
developer may elect to use these provisions if the transportation facilities or facility
segments identified as mitigation for thé development’s traffic impacts are specifically
identified for funding in the 5-year schedule of capital improvements in a local
government’s capital improvements element or in an adopted long-term concurrency
management system,

Likewise, the local government may elect to allow a development to proceed through the
proportionate fair-share program if the local government is willing to add the necessary
transportation improvement project to the S-year schedule of capital improvements in the
next annual update of the capital improvements clement (CIE). If the local government
does not have sufficient funds to fully fund construction of a transportation improvement
required by the concurrency management system, the local government and developer
may still enter into a binding proportionate fair-share agreement authorizing the
developer to construct that amount of development on which the proportionate fair share
is calculated. In this latter case, the proportionate fair-share amount must be sufficient to
pay for one or more improvements which will, in the opinion of the governmental entity
or entities maintaining the transportation facilities, significantly benefit the impacted
transportation system,

Local capital improvement plans needed to achieve and maintain adopted level of service
standards over the 5 year period and long term concurrency management systems must be
“financially feasible” as defined in Section 163.3164(32), F.5. Local governments
choosing to add a project to their 5-ycar capital improvements schedule must demonstrate
that additional contributions, payments or funding sources are reasonably anticipated to
fully fund the project. Updates to the CIE that reflect proportionate share contributions
will still meet financial feasibility requirements if additional developer contributions and
other funding sources are reasonably anticipated “to fully mitipate impacts on the
tranisportation facilities” at least within a 10-year period.

The definition of financial feasibility in statute further indicates that “the requircment that
level-of-service standards be achieved and maintained shall not apply if the
proportionate-share process set forth in 163.3180(12) and (16) is used.” This provision
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clarifies that proportionate share is a pay-and-go method that does not require immediate
resolution of the level of service (LOS) deficiency, but transportation projects rnitigating
the LOS deficiencies on these facilities must still be programmed for 1mpr0vement in the
5-year CIE or long term concurrency menagement system.

The 5-year schedule of capital improvements in the capital improvements element must
be reviewed annually and modified as necessary to maintain financial feasibility. In
addition to any locally programmed facilities, the schedule must include projects in the
metropolitan planning organization (MPQ) transportation improvement program (TTP)
(and any privately funded facilities that have been guaranteed in an enforceable
agreement) that are relied upon to ensure concurrency and financial feasibility in the 5-
‘year schedule period (§163.3177(3)(@)6, F.8.).

If a long term concurrency management system is adopted, the local government must
evaluate the system periodically and at a minimum the next Evaluation and Appraisal
Report (EAR) must .assess the progress toward achieving an improved level of service
and identify any changes needed to accelerate that progress. Long term concurrency
management systems are typically 10 years, but may extend up to 15 years with certain
justification. The legislation also called for a long term schedule of capital improvements
lo be submitted with the long term concurrency management system plan
(§163.3177(3)(d), F.S.).

Finally, a local government has the responsibility to deny a development that is
inconsistent with the comprehensive plan or land development regulations. This should -
occhr regardless of a2 development’s ability to meet concurrency through proportionate
fair share, unless the plan is amended to reflect the necessary changes to accommodate
the developritent.




EXECUTIVE SUMMARY OF QRDINANCE

Sections A and B of the ordinance provide statements regarding the intent of the
proportionate fair-share program. The basie intent is to establish a process for mitigating .
the impacts of development on transportation facilities through the cooperative efforts of
the public and private sectors. -Under this process, development may proceed despite a
lack of adequate capacity on the impacted transportation system, provided applicants
contribute their fair share toward mitigating the transportation impacts of their
development projects, A corresponding intent is to frengthen local capital
improvements planning by tying these developer contributions more closely to the
transportation planning and improvement process,

Section C states that the proportionate fair share program would apply, pursuant to
certain conditions, to any development that has been denied transportation concurrency
by the local government, other than those specifically excluded by statute or exempted
from concurrency in local ordinance. [t would also apply to transportation facilities not
maintained by the permitting local government, provided those facilities are relied upon
for transportation concurrency determinations. ‘

Section D is provided to accommodate regulatory definitions needed to implement the
proportionate fair-share program. The section advises local governments to reconcile
terms in their proportionate fair-share ordinance with other concurrency-related
definitions in Chapter 163, F.S., and local land development regulations. It also provides
the new definition of concurrency from Section 163.3180(2)(c), F.S.

Conditions for participating in the program are indicated in section B. Specifically, plans .
must be in place to improve the impacted transportation facilities such that capacity will
be available to accommodate the impacts of the proposed development as required by
Section 1633180, F.8. Local governments may also choose to add new projects to the
local capital improvements element or a long term concurrency management system and
schedule of projects that incorporate developer contributions. If the capacity of a planned
transportation improvement is consumed by vested developments, then the local
government would not allow further participation in the proportionate fair share program
unless an alternative improvement can be identified pursuant to the provisions in section
E(2).

Although the emphasis is on major facility improvements to address transportation needs,
section E would not preciude short-term operational improvements in advance of a larger
capacity project. It would also allow for mitigation in the form of parallel reliever routes,
improved network development and connectivity, transit facility improvements or other
major mobility improvements. The intent, however, is that any improvement to a facility
be aimed at advancing a planned improvement project or at least be reflected in an
adopted corridor management plan.
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Section F addresses the need for intergovernmental coordination with other affected
Jurisdictions and agencies, regarding contributions to impacted facilities that are under
their jurisdiction. Proportionate fair-share contributions should be applied toward the
impacted facility. Therefore, local governments are advised to work with other affected
agencies to establish a process for applying developer contributions to the impacted
facilities. This could be accomplished through cooperative agreements or some other
method, such as participation in preapplication meetings, as suggested in Section G.

. -
Section G provides a basic application process for proportionate fair-share agreements. It
provides for a short notification to applicants, concurrent with the notice of a lack of -
capacity to satisfy transportation concurrency, informing them of the proportionate fair-
share option and referring them to the ordinance requirements. Under this section,
potential applicants would need to attend a preapplication meeting. If the proposed
mitigation would be on the Strategic Intermodal System (SIS), FDOT would be notified
and invited to attend. Including FDOT in the preapplication process is suggested as a
good way to provide for early and ongoing coordination and to meet the requirements of
Section 163.3180(16)(e), F.S., which requires FDOT concurrence on SIS mitjgation.
Although not specified in ordmancc preapplication meetings would also be helpful for
coordinating on proportionate share contributions with other affected agencies that
maintain a roadway within their jurisdiction (e.g., county roadways in city boundaries,
non-SIS state highways).

section H sets forth the methodology for determining an applicant’s proportionate fair-
share obligation. This section applies the formula specified in statute, which is that used
for multi-use Developments of Regional Impact, Unlike the DRI requirements, however,
the impact area would be determined by the local concurrency management system and
not by the “significance test” provided in Rule 97-5 for multi-use DRIs. The process
involves determining each development’s share of a future improvement cost based on
the number of trips that would exceed available capacity under the local concurrency
management system. The planned improvement used as the basis for the contribution
would be that improvement specified pursuant to section E of the ordinance. The cost
used for the proportionate fair-share caleulation should reflect actual costs at the time the
improvement is scheduled for construction as closely as possible, Therefore, a sample
method for determining an inflation factor is provided in Appendix B.

Section [ establishes that applicants are eligible to receive impact fee credit for -
proportionate fair-share contributions, as required by Section 163.3180(16)(b)(2), F.5. A
complicating factor is that impact fees are assessed on a systemwide basis, whereas
concurrency determinations for proportionate fair-share address improvements related to
a specific site. Therefore, the model suggests that local governments first determine the
distribution of impact fee revenues across the transportation system. Under this
approach, applicants would be eligible for impact fee credit only for that portion of their
proportionate fair-share contribution that applies to the same segment that is also being
funded for improvement with their impact fees.
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Under Section 163.3180(16)(b)(2), F.S., applicants are not eligible for impact fee credits
on facilities not conteraplated in the impact fee ordinance. For example, if the road is a
state road and the impact fee rate is calculated based on trip lengths that include state
roads, then there would be a credit. If the calculation included only trip lengths on non-
state roads there would be no credit.

Section J provides a process for executing proportionate fair-share agreements and a
timeline for payment of contributions. It allows applicants to wiove forward with their
de:volopment plans pursuant to an agreement, without requiring payment until prior to
final approval either of the development order or recording of a final plat, However, it
establishes that applicants must apply for a development permit within one year, or as
required by a local government’s concurrency management system, It also provides an
incentive for early payment by establishing that the local government will recalculate the
fair-share obligation to capture any chapges in improvement costs where an applicant
submits their payment more than one year after execution of the agrccment

Section K outlines tho method for appropriating revenue from proportionate fair-share
contributions. It suggests that revenues be applied to the facilities for which they were
collected, unless the terms of the agreement dictate otherwise. It also establishes
parameters for re-appropriating revenue if an improvement is removed from the CIE.
Specifically, it requircs another improvement to be identificd and added to the CIE to
mitigate transportation deficiencies within that same corridor or sector. At the discretion
of the local government, proportionate fair-share revenues may be used for operational
improvements prior to construction of the capacity project from which the proportionate
fair-share revenues were derived. Proportionate fair-sharc revenues may also be used as
the 50% local match for funding under the FDOT TransPortatlon Regional Incentive
Program (TRIP).

Section K also includes an optional provision whereby local governments could establish
a method to reimburse an applicant who constructs a transportation facility that provides
capacity in excess of the applicant’s proportionate fair-share obligation. This could be
addressed in the terms of proportionate fair-share agreements and/or provided for in the
proportionate fair-share ordinance using the modol language provided.

The ordinance concludes with two optional additions to a local government’s
proportionate fair share regulations. Option A provides an opportunity for a local |
government to address the transportation impacts of a proposcd development in an
adjacent local government that is at or near its border. Each partloipatmg local
government would first enter an agreement to moorporatc the provision into their land
development regulations. Where a permitting local government finds a significant
transportation impact may occur across its border, using the methodology provided, it
would inform its neighbor who would determine if the development traffic would cause a
concurrency deficiency in their jurisdiction. If so, the adjacent local government would
determine the applicant’s proportionate fair-share obligation to them and provide that
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information to the permitting agency who would condition their approval on the
fulfillment of all proportionate fair-share obligations.

Option B provides.a concept for applying the proportionate fair-share program toward
mobility improvements within a transportation concurrency exception area (TCEA),
transportation concurrency management area (TCMA), or a multimodal transportation
district (MMTD). Because these areas are intended to incorporate significant multimodal
improvements and often have constrained roadways, an areawide approach is suggested.
It advances Section 163.3180, F.S., which requires local governments to adopt and
implement strategies to support and fund mobility within these areas, including
alternative modes of transportation.
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I. MODEL PROPORTIONATE FAIR-SHARE ORDINANCE

Introduction

This model ordinance provides a series of options that are intended as a framework for
proportionate fair-share programs. The ordinance language sels forth the proportionate
Jair-share mitigation options in a manner consistent with and as required by Section
163.3180716), F.S., and has been crafted to tie to existing local government concurrency
management systems. Because conditions vary throughout the state, il is not the intent
that a local government would adopt the ordinance verbatim as it does not address all

- issues that may arise within a particular context Rather, the model ordinance is a
technical assistance product that local governments will need to adapt to their situation.
The model ordinance contains some options that a local government may consider
depending upon their needs. Local governments should obtain professional planning and
legal assistance when adapting this model regulatory language to fit local needs.

A, Purpose and Intent

The purpose of this ordinance is to establish a method whereby the impacts of
development on transportation facilities can be mitigated by the cooperative efforts of
the public and private sectors, to be known as the Proportionate Fair-Share Program,
as required by and in a manner consistent with §163.3180(16), F.S.

B. Findings

(1) The [Council/Commission] finds and determines that transportation capacity is a
commodity that has a value to both the public and private sectors and that the
- [City/County] Proporticnate Fair-Share Program:

(a) Provides a method by which the impacts of development on transportation
facilities can be mitigated by the cooperative efforts of the public and private
sectors;

(b) Allows developers to proceed under certain conditions, notwithstanding the
failure of transportation concurreney, by contributing their proportionate fair
share of the cost of a transportation facility;

(¢) Contributes to the provision of adequate public facilities for future growth and
promotes a strong commitment to comprehensive facilities planning, thereby
reducing the potential for moratoria or unacceptable levels of traffic
congestion;

{(d) Maximizes the use of public funds for adequate transportation facilities to
serve future growth, and may, in certain circumstances, allow the




[City/County] to expedite transportation improvements by supplementing
funds currently allocated for fransportation improvements in the Capital
Improvements Element;

(e) Is consistent with §163.3180(16), F.S., and supports the following poticies in
the [City/County] Comprehensive Plan [cross reference policies and
objectives in the comprehensive plan/CIE].

C. Applicability

Commentary: Each local government is required 1o adopt and maintain levels of service
on transportation facilities per Chapter 163, F.S., through a concurrency management
system (CMS) designed to “ensure that issuance of a-development order or development
permit is conditioned wpon the availability of public facilities and services necessary to
serve new development” (Rule 9J-5.0055 F.A.C), This model ordinance assumes that
each local government has a concurrency management system in place. Further, this
madel ordinance is designed to work within a local government's existing concurrency
- management system.

The Proportionate Fair-Share Program shall apply to all developments in
([City/County] that have been notified of a lack of capacity to satisfy transportation
concurrency on a transportation facility in the [City/County] Concurrency
Management System, including transportation facilities maintained by FDOT or
another jurisdiction that are relied upon for concurrency determinations, The
Proportionate Fair-Share Program does not apply to developments of regional impact
(DRIs) using proportionate fair sharc under §163.3180{12), F.S., or to developments
exempted from concurrency as provided in [reference appropriate sections in
concwrrency ordinance, policies in comprehensive plan, and/or Chapter 163.3180,
F.8,, regarding exceptions and de minimis impacts]. -

Commentary: It is important 1o note that statutory requirements allowing de minimis
impacts for concurrency have been changed to require local governments to maintain
records to ensure that the 110% criteria is not exceeded. This documentation must be
subminted arnnually with the updates to the local CIE schedule. If DCA determines that a
local government has exceeded the 110% criterion on a particular roadway, then it will
prohibit further de minimis development approvals on that roadway until the local
government provides proof 1o DCA that the volume has been reduced below 110%.




D. Definitions

Commentary: This model assumes that basic terms have been defined in local land
development regulations. Terms in the local government proportionate fair-share
ordinance should be reconciled with definitions of relevance to concurrency found in
Section 163.3164, F.S., Section 163.3180, F.8, and local land development regulations.
In addition, any terms not already defined that have regulatory connotations will need to
be defined. Note that the definition of concurrency has been revised as Jollows:
“transportation facilities needed to serve new development shall be in place or under
actual construction within 3 years after the local government approves a building permit
or its functional equivalent that results in traffic generation”(§163.3180(2)(c), F.S.).

E. General Requirements

Commentary: This section establishes general requirements Jor participation in the
FProportionate Fair-Share Program pursuant to §163.3180(16)(b)1, and (), F.S. It also
clarifies under what cireumstances an applicant may choose lo participate in the
Program, as well as, under what circumstances the local government may choose to offer
the opporturnity to participate.

(1} An applicant may choose to satisfy the transportation concurrency requirements
of the [City/County] by making a proportionate fair-share contribution, pursuant
to the following requirements: ‘ '

(a) The proposed development is consistent with the comprehensive plan and
applicable land development regulations. '

(b) The five-year schedule of capital improvements in the [City/County] Capital
Improvements Element (CIE} or the long term schedule of capital
improvements for an adopted long-term concurrency management system
includes a transportation improvement(s) that, upon completion, will mitigate
additional traffic generated by the proposed development, If the [City/County]
concurrency management system indicates that the capacity of the
improvement has already been consumed by the vested trips of previously
approved development, then the provisions of E(2) shall apply. ‘

Commentary: Pursuant to §163.3180¢16)(b)1, F.8., the transportation improvement in
section (I)(b) above may be a programmed capital improvement that enhances the
capacily aof the transporiation system to accommodate the impacts of development. For
example, this may involve widening andlor reconstructing a roadway or where the
primary roadway Is consirained or widening is no longer desired, this could involve
creating new reliever roadways, new network additions, new . transit capital facilities
(e.g. bus rapid trawsit corridor), or other major mobility improvements, such as
expansion of bus fleets to increase service frequency. Local governments may, at their




discretion, wish to make short-term operational improvements in advance of the capacity
project as provided for in section K(1) of the ordinance. The last sentence of item 1(B) is
intended to the avoid the situation where capacity of planned improvements is exceeded
before they arve actually constructed. If the capacity of the planned improvement is fully
committed, a developer could potentially still participate at the discretion of the local
govermment pursuant to E(2) below.

(2) The [City/County] may choose to allow an applicant o satisfy transportation
concurrency through the Proportionate Fair-Share Program by contributing to an
improvement that, upon completion, will mitigate additional traffic generated by
the proposed development but is not contained in the 5-year schedule of capital
improvements in the CIE where one of the following apply:

(a) The [City/County] adopts, by resolution or-ordinance, a commitment to add
the improvement to the 5-year schedule of capital improvements in the CJE no
later than the next regularly scheduled update, To qualify for consideration
under this section, the proposed improvement must be reviewed by the
[appropriate City/County body], and determined to be financially feasible
pursuant to §163.3180(16)(b)1, F.S., consistent with the comprehensive plan,
and. in compliance with the provisions of this ordinance. Financial feasibility
for this section means that additional contributions, payments or funding
sources are reasonably anticipated during a period not to exceed 10 years to
fully mitigate impacts on the transportation facilities.

Commentary: The last sentence is somewhat redundant, bul was added to clavify that
- under §163.3180(16)(b)1, F.S.: "“Updates 1o the S-year capital improvements element
which reflect proportionate fair-share contributions may not be found vot in compliance
[with financial feasibility requivements] If additional contributions, payments or Junding
sources are reasonably anticipated during a period not to exceed 10 years 1o fully
mitigate impacts on the transportation facilities.

(b} If the funds allocated for the 5-year schedule of capital improvements in the
[City/County] CIE are insufficient to fully fund construction of a
transportation improvement required by the concurrency management system,
the [City/County] may still enter into a binding proportionate fair-share
agreement with the applicant authorizing construction of that amount of
development on which the proportionate fair share is caleulated if the
proportionate fair-share amount in such agreement is sufficient to pay for one
or more improvements which will, in the opinion of the governmental entity
or entities maintaining the transportation facilities, significantly benefit the
impacted transportation system. To qualify for consideration under. this
section, the proposed improvements must be contained in an adopted short- or
long-range plan or program of the [City/County], MPO, FDOT and/or local or
regional transit agency, Proposed improvements not reflected in an adopted
plan or improvement program but that would significantly reduce access




problems and congestion or frips on a major road corridor, such as new roads,
service roads, or improved network development and connectivity, may be
considered at the discretion. of the [City/County]. The improvement or
improvements funded by the proportionate fair-share component must be

~ adopted into the 5-year capital improvements schedule of the comprehensive
plan af the next annual capital improvements element update.

Commentary: Item (b) addresses §163.3180(16)(H), F.S. Locil governments should
exercise caution in accepting proposed improvements that are not reflected in an adopted
plan or work program. The intert is 1o allow for major improvements that significantly
benefit the transportation system, rather than minor incremental projects included to
address localized congestion problems.  This would not preclude operational
improvements planned on a systemwide basis that are included either in an adopted
corridor management plan or provided for within a capital improvements element.

(3) Any improvement project proposed to meet the developer’s fair-share obligation
must meet design standards of the [City/County] for locally maintained roadways
and those of the Florida Department of Transportation (FDOT) for the state
highway system.

Commentary.: The [City/County] must be mindful of the impact of adding new projects to
the 5-year schedule of improvements in the CIE for which proportionate fair-share
payments are collecred, because the [City/County] is responsible for ensuring the
Jmancial feasibility of all capital improverments in the adopted CIE pursuant to Section
163.3164(32) and Section 163.3177. Below are recommended policy statements to
include in the capital improvements element of the comprehensive plan:

Policy _ : The [City/County] capital improvements element shall be reviewed
annually and wupdated as. necessary to reflect proportionate fair-share
contributions.

Policy . The [City/County] is responsible for ensuring the financial feasibility
of all capital improvemenis in the adopted capital improvements element. .

Pursuant to Chapter 163.3177, F.8., the CIE “must include transportation improvemenis
included in the applicable metropolitan planning organization transportation .
improvement program .., to the extent that such improvements are relied upon fo ensure
concurrency and financial feasibility.” The CIE “must also be coordinated with the
applicable metropolitan planning organization’s long-range transportation plan...” and
should also include “regionally significant transportation facilities” from an adopted
regional transportation plan.  Although not required by statute, local povernments
outside of MPQOs should include state road improvements from the FDOT Work Program
in their CIE, especially those that are relied upon fo ensure concwrency within their
community. It may be necessary to amend the CIE for consistency with these
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requirements. See section F for other important considerations related to these
provisions.

Finally, if a development triggers a concurrency failure on multiple facilities, it is
important to note that the proportionate fuir share option in §163.3180(16), F.S., is not
available fo satisfy concurrency unless each of the deficient transportation facilities is
associated with an improvement that is part of or 1o be added 1o the Capital
Improvements Element or a long term concurrency management: system. In addition, a
local government that enlers a proportionate fair-share agreément with an applicant
needs to be awarve that it is committing to improving the transportation facility in
question within a reasonable timeline that, under Florida growth mangagement law, may
not exceed ten years. ‘

F. Intergovernmental Coordination

Pursuant to policies in the Intergovernmental Coordination Elemeni of the
[City/County] comprehensive plan and applicable policies in [reference adopted
regional plan], the [City/County] shall coordinate with affected jurisdictions,
including FDOT, regarding mitigation to impacted facilities not under the jurisdiction
of the local government receiving the application for proportionate fair-share
mitigation. An interlocal agréement may be established with other affected
Jurisdictions for this purpose.

Commentary: Proportionate fair-share contributions should be applied toward the
impacted facility. However, impacted facilities may be maintained by an agency other
than the local government executing the proportionate fair-share agreement (e.g., a
county or state road within the city limits). Therefore, it is advisable for each local
government to work with other affected agencies fo establish a procedure for
coordinating mitigation to impacted facilities that are maintained by another agency. It
may be appropriate to enter into a Memorandum of Understanding (MOU) or interlocal
agreement outlining inter-jurisdictional review criteria and decision time-frames, or to
establish an ordinance provision authorizing deposit of proportionate fair share funds
into the appropriate project account of the FDOT or other affected jurisdiction.

G. Application Process

(1) Upon notification of a lack of capacity to satisfy transportation concurrency, the
applicant shall also be mnotified in writing of the opportunity to satisfy
transpertation concurrency through the proportionate fair-share program pursuant
to the requirements of section E.

(2) Prior to submitting an application for a proportionate fair-share agreement, a pre-
application’ meeting shall be held to discuss eligibility, application submittal
requirements, potential mitigation options, and related issues. If the impacted




facility is on the Strategic Intermodal System (SIS), then the Florida Dcpa.rtment
of Transportation (FDOT) will be notified and invited to participate in the pre-
application meeting.

Commentary:  Section 163.3180(16)(e), F.S., requires FDOT concurrence on SIS
mitigation proposals. It is the intent of G(2) that FDOT coordinate closely with the local
government and developer as proportionate fair-share mitigation options are defined for
the SIS in particular. Such coordination is also important o mitigation for other
important state highways. Including FDOT in the preapplication process is a good way
lo provide for early and ongoing coordination on this issue. See also number 5 below.

(3) Eligible applicants shall submit an application to the [City/County] that includes
an application fee of [$X] and the following:

(a) Name, address, and phone number of owner(s), developer and agent;

(b} Property location, including parcel identification numbers;

(c) Legal description and survey of property;

(d} Project description, including type, intensity, and amount of development;
(e) Phasing schedule, if applicable; ‘

(f) Description of requested proportionate fair-share mitigation method(s); and

(g) Copy of concurrency application.

Commentary.: Presumably some of the above items would already have been submitted as
part of the inftial concurrency application, and would simply need to be copied ond
resubmitted for this purpose.

(4) The [Concurrency Administrator] shall review the application and certify that the
application is sufficient and complete within [10 business days]. If an application
is determined to be insufficient, incomplete, or inconsistent with the general
requirements of the proportionate fair-share program as indicated in section E,
then the applicant will be notified in writing of the reasons for such deficiencies
within [10 business days] of submittal of the application. If such deficiencies are
not remedied by the applicant within [30 days] of receipt of the written
notification, then the application will be deemed abandoned. The
[Council/Commission] may in its discretion, grant an extension of time not to
exceed [60 days] to cure such deficiencies, provided that the applicant has shown
good canse for the extension and has taken reasonable steps to effect a cure.

Commentary: These review timelines are provided for illustration. Local governments
should establish a timeline that is appropriate for them in the context of their
development review and concurrency management process.




(5) Pursuant to §163.3180(16)(e), F.S., preposed proportionate fair-share mitigation
for development impacts to facilities on the Strategic Intermodal System requires
the congurrence of the Florida Department of Transportation (FDOT). The
applicant shall submit evidence of an agreement between the applicant and the
FDOT for inclusion in the proportionate fair-share agreement.

Commentary. Payments loward mitigation of impacts to the SIS could be transferred to
the FDOT through an interlocal agreement or the local govepment could apply the
contributions toward advancing improvements identified in a carrzdor management plan
aimed at reducing local traffic impacts on the SIS.

(6) When an application is deemed sufficient, complete, and eligible, the applicant
shall be advised in writing and a proposed proportionate fair-share obligation and
binding agreement will be prepared by the [City/County] or the applicant with
direction from the [City/County] and delivered to the appropriate parties for
review, including a copy to the FDOT for any proposed proportionate fair-share
mitigation on a Strategic Intermodal System (SIS) facility, no later than [60 days]
from the date at which the applicant received the notification of a sufficient
application and no fewer than {14 days] prior to the [Council/Commission]
meeting when the agreement will be considered.

Commentary: The appropriate parties for review of proportionale fair-share agreements
would include the jurisdiction maintaining the transportation facility that is subject to the
agreement, if other than the approving jurisdiction. It is also advisable for local
governments to provide their DCA representative a copy for review and comment.

(7) The [City/County] shall notify the applicant regarding the dale of the
[Council/Commission] meeting when the agreement will be considered for final
approval. No proportionate fair-share agreement will be effective until approved
by the [Council/Commission, or pursuant to staff approval for agreements below
a certain dollar amount).

Commentary: Local governments should establish an approval process for agreements
that warks in their comtext. A local government may wish to allow administrative
approval for smaller contributions below a certain defined dollar amount and provide for
Council approval of contributions that exceed that specified amount,




H. Determining Proportionate Fair-Share Qbligation

Commentary: This section establishes the methodology for determining the proportionate

Jair-share obligation of the applicant. Development trips, roadway segments and
corresponding eligible improvements used for proportionaie fair-share calculation in
this section are identified using the local government concurrengy management system,
the local Capital Improvements Element, and section E of this ordinance.

(1) Proportionate fair-share mitigation for concurrency impacts may include, without
limitation, separately or collectively, private funds, contributions of land, and
construction and contribution of facilities. [Nore: This language is as provided in
§163.3180 (16)(c). F.5.]

(2) A development shall not be required to pay more than its proportionate fair share.
The fair market value of the proportionate fair-share mitigation for the impacted
facilities shall not differ regardless of the method of mitigation. [Nete: This
language is as provided in §163.3180 (16)(c), F.5.]

(3) The methodology used to calculate an applicant’s proportionate fair-share
obligation shall be as provided for in Section 163.3180 (12), F. §., as follows:

“The cumulative number of trips from the proposed development expected to
reach roadways during peak hours from the complete buildout of a stage or phase
being approved, divided by the change in the peak hour maximum service volume
(MSV) of roadways resulting from construction of an improvement necessary to

‘maintain the adopted level of service, multiplied by the construction cost, at the
time of developer payment, of the improvement necessary to maintain the adopted
level of service.”

OR
Proportionate Fair Share = E[[(Development Ti‘ipsi) / (S8V Increase;)] x. Costi]

(Note: In the context of the formula, the term “cumulative” does not include a previously
approved stage or phase of a development.) ‘

Where:

Development Trips;= Those trips from the stage or phase of development under
review thal are assigned to roadway segment “i” and have
triggered a deficiency per the concurrency management
system;

5V Increase; = Service volume increase provided by the eligible
improvement to roadway segment “i”’ per section E;




Cost; = Adjusted cost of the improvement to segment “i”. Cost
shall include all improvements and associated costs, such
as design, right-of-way acquisition, planning, engineering,
inspection, and physical development costs directly
associated with construction at the anticipated cost in the
year it will be incurred,

Commentary: Under the definition of “development trips,” only those trips that trigger a
concurrency deficiency would be included in the proportionate fair share calculation.

(4) For the purposes of determining proportionate fair-share obligations, the
[City/County] shall determine improvement costs based upon the actual cost of
the improvement as obtained from the Capital Improvements Element, the MPQO

~ Transportation Improvement Program, or the FDOT Work Program. Where such
information is not available, improvement cost shall be determined using one of
the following methods:

(a) An analysis by the [City/County] of costs by cross section type that
incorporates data from recent projects and is updated annually and approved
by the [Council/Commission or appropriate entity]. In order to accommodate
increases in construction. materxal costs, project costs shall be adjusted by
finflation factor]; or

Commentary. The cost used for the proportionate fair-share calculation should be
today’s cost estimate of tomorrow’s cost. A sample method for determining an inflation
Jactor is in Appendix B. Upon acceptance by the local government of a proportionate
Jair-share contribution, the applicant would not be vresponsible for any subseguent cost
overruns or inflationary factors associated with the project beyond that date.

(b) The most recent issue of FDOT Transportation Costs, as adjusted based upon
the type of cross section (urban or rural); locally available data from recent
projects on acquisition, drainage, and utility-costs; and significant changes in
the cost of materials due to unforeseeable events. Cost estimates for state road
improvements not included in the adopted FDOT Work Program shall be
determined using this method in coordination with the FDOT Disttiet. -

Commentary: When determining a cost for state road improvements it is important to
contact the FDOT District for cost estimates based on actual construction costs, right-of-
way and other area specific costs. :

(5) If the [City/County] has.accepted an improvement project proposed by the
applicant, then the value of the improvement shall be determined using one of the
methods provided in this section,

(6) If the [City/County] has accepted right-of-way dedication for the proportionate
fair-share payment, credit for the dedication of the non-site related right-of-way
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shall be valued on the date of the dedication at [ | percent of the most recent
assessed value by the [City/County] property appraiser or, at the option of the
applicant, by fair market value established by an independent appraisal approved
by the [City/County} and at no expense to the [City/County]. The applicant shall
supply a drawing and legal description of the land and a certificate of title or title
search of the land to the [City/County] at no expense to the [City/County]. If the
estimated value of the right-of-way dedication proposed by the applicant is less
than the [City/County] estimated total proportionate fair-share obligation for that
development, then the applicant must also pay the difference.

Commentary: Local governments may want to use a proxy for market value to allow
applicants to proceed without the cost of an appraisal. For example, some communities
use 115% or 120% of assessed value, in the assumption that market value typically
exceeds assessed value by 15% or 20%. For further information on this technique see
the CUTR publication Corridor Preservation Best Practices at www.cutr.usf.edu.

I. Impact Fee Credit for Proportionate Fair-Share Mitigation

(1) Proportionate fair-share mitigation shall be applied as a credit against impact fees.
Credits will be given for that portion of the applicant’s transportation impact fees
that would have been used to fund the improvements on which the proportionate
fair-share contribution is calculated. If the proportionate fair-share contribution is
based on only a portion of the development’s traffic, the credit will be limited to
that portion of the impact fees on which the proportionate fa1r~share contribution
is based.

(2) Impact fee credits for the proportionate fair-share contribution will be determined
when the transportation impact fee obligation is caleulated for the proposed
development, [If the applicant’s proportionate fair-share obligation is less than the
development’s anticipated road impact fee for the specific stage or phase of
development under review, then the applicant or its successor must pay the
remaining impact fee amount to the (City/County] pursuant to the requirements of
the [City/County] impact fee ordinance.

(3) The proportionate fair-share obligation is intended to mmgate the transportation
impacts of a proposed development at a specific location. As a resull, any road
impact fee credit based upon proportionate fair-share contributions for a proposed
development cannot be transferred to any other location.

Commentary: Under the legislation, local governments with transportation impact fees
must provide impact fee credit for proportionate fair-share contributions. Impact fee
credits may vary by jurisdiction based on the methodology used 1o determine those fees.
Impact fees are gemerally assessed on a systemwide basis, whereas concurrency
determinations for proportionate fair-share address improvements that are related to a
specific site. Therefore, it is intended that the local government calculate the impact fee
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Jor the development and determing the distribution of the impact fee revenues across the
transporiation system within the given impact fee zone. Applicants would be eligible for
impact fee credit only for thar portion of their proportionate fair-share payment that
applies to a segment for which the local government transporiation impact fee is being
applied. In addition, applicants would not be eligible for impact fee credits on facilities
not contemplated in the impact fee ordinance. For example, if the road is a state road
and the impact fee vate is caleulated based on trip lengths that include state roads, then
there would be a credit. If the calculation included only trip lengzh.s on non-state roads
there would bé no credit. ‘

J. Proportionate Fair-Share Agreements

(1) Upon execution of a proportionate fair-share agreement (Agreement) the
applicant shall receive a [City/County certificate of concurrency approval],
Should the applicant fail to apply for a development permit within {12 months or
timeframe provided in the local CMS] of the execution of the Agreement, then the
Agreement shall be considered null and void, and the applicant shail be required

- to reapply.

(2) Payment of the proportionate fair-share contribution is duc in full prior to
issuance of the final development order or recording of the final plat and shall be
nonrefundable. Ifthe payment is submitted more than 12 months from the date of
execution of the Agreement, then the proportionate fair-share cost shall be
recaleulated at the time of payment based on the best cstimate of the construction
cost of the required improvement at the time of payment, pursuant to section H .
and adjusted accordingly.

Commentary: It is intended thar proportionate fair-share contributions be paid in a
timely fashion and that they reflect-actual costs as closely as possible. This section
provides that if an applicant chooses to submit their proportionate fair-share payment
mare than one year after execution of the agreement, the local government will
recalculate the fair-share obligation fo capture any changes in improvement costs gver
time. Because this could increase am applicamt’s fair-share obligation, pre.sumably it
would be in the applicant's interest to pay as early as possible.

(3) All developer improvements authorized under this ordinance must be completed
prior to issuance of a development permit, or as otherwise established in a binding
agreement that is accompanied by a security instrument that is sufficient to ensure
the completion of all required improvements, It is the intent of this section that
any required improvements be completed before issuance of building penmts or
certificates of oceupancy, :

(4) Dedication of necessary right-of-way for facility impravements pursuant to a
proportionate fair-share agreement must be completed prior to issuance of the
final development order or recording of the final plat. ' -
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(5) Any requested change to a development project subsequent to a development
order may be subject to additional proportionate fair-share contributions to the
extent the change would generate additional traffic that would require mitigation.

(6) Applicants may submit a letter fo withdraw from the proportionate fair-share
agreement at any time prior to the execution of the agreement. The application
fee and any associated advertising costs to the [Clty/Count"y] will be
nonrefundable. -

(7) OPTIONAL PROVISION: The [City/County] may enter into proportionate fair-
share agreements for selected corridor improvements-to facilitate collaboration
among rmultiple applicants on improvements to a shared transportation facility.

Commentary: Situations may arise where local governments desire to facilitate multi-
developer fair-share agreements om corridors needing improvement. This sample
provision would encourage and allow for public/private agreements among several
developers on a corridor that would like to coordinate with each other and the local
government on improvements needed for them to achieve concurrency. Such agreements
would accommodate unique opportunities for coordinating among several entities, both
public and private, to accomplish a needed facility upgrade.

For example Hillsborough County entered a publzc -private parinership with developers
along US 301 aimed at coordinating concurrency mitigation projects across several
major developments with vested status along the corridor. A stimulus for the program
was the fact that each development was widening the corridor along impacted segments,
resulting in variations in laneage and corvesponding safety problems. Because these
segments needed lo be lapered, and then later would need to be reconstructed, there were
cost savings 1o all of the developers to pool their resources and coordinate on the overall
road widening project needed lo serve their developmems. Each developer was required
10 pay their proportionate fair share into an qccount that was earmarked for this
purpose.  Participating developers were also allowed to construct their shave of the
improvement as an alternative to paying into the account.

K. Appropriation of Fair-Shure Revenues

Commentary: This section outlines the method for appropriating the revemue from
proportionate fair-shave contributions. It directs revenues to the facilities for which they
were collected unless the terms of the agreement dictate otherwise. Section K(2)
establishes parameters for re-appropriating revenue if an improvement is removed from
the CIE, Specifically, it requires another improvement to be identified and added to the
CIE to mitigate jransportation deficiencies within that same corridor or sector.

(1) Proportionate fair-share revenues shall be placed in the appropriate project
account for funding of scheduled improvemerits in the [City/County] capital
improvements element, or as otherwise established in the terms of the
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proportionate fair-share agreement. At the discretion of the local government,
proportionate fair-share revenues may be used for operational improvements prior
to construction of the capacity project from which the proportionate fair-share
revenues were derived. Proportionate fair-share revenues may also be used as the
30% local match for funding under the FDOT Transportation Regional Incentive
Program (TRIP). '

(2) In the event a scheduled facility improvement is removed from the CIP, then the
revenues collected for its construction may be applied toward the construction of
another improvement within that same corridor or sector that would mitigate the
impacts of development pursuant to the requirements of section E(2)(h).

Commentary: It is important to reiterate that a local government that enters «
proportionate fair-share agreement with an applicant is committing to improving the
transportation facility in question within at least ten years. Not doing so would raise
questions regarding compliance of the annual capital improvements program with the
requirements of Chapter 163 as administered by the Florida Department of Community
Affairs.

(3) Where an impacted regional: fac:ility has been designated as a regionally
significant transportation facility in an adopted regional transportation plan as
provided in Section 339,155, F.S., then the [City/County] may coordinate with
other impacted jurisdictions and agencies to apply proportionate fair-share
contributions and public contributions to seek funding for improving the impacted
regional facility under the FDOT Transportation Regional Incentive Program
(TRIP). Such coordination shall be ratified by the [City/County] through an
interlocal agreement that establishes a procedure for earmarking of the developer
contributions for this purposc.

Commentary: Local governments may consider establishing a method whereby an
applicant ‘who construcls a transportation facility that exceeds the applicant’s
proportionate fair-share obligation could be reimbursed for the excess contribution. This
could be addressed in the terms of proportionare fair-share agreements and/or provided
Jor in the proportionate fair-share ordinance. Below is sample language for that
DUrpose’

(4) OPTIONAL PROVISION: Where an applicant constructs a transportation facility
that exceeds the applicant’s proportionate fair-share obligation calculated under
section H, then the [City/County} shall reimburse the applicant for the excess
contribution using one or more of the following methods:

(a) An impact fee credit account may be established for the applicant in the
amount of the excess contribution, a portion or all of which may be assigned .
and reassigned under the terms and conditions acceptable to the
[City/County].
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(b} An account may be established for the applicant for the pﬁrpose of
reimbursing the applicant for the excess contribution with proportionate fair-
share payments from future applicants on the facility, .

(¢) The {City/County] may compensate the applicant for the excess contribution
through payment or some combination of means acceptable to the
[City/County] and the applicant. ‘ .

Commentary: The intent of item (c) above is that the local government could provide

payment alone or use a combination of methods, such as those provided in (a) or (b) fo

reimburse the applicant for the excess contribution.
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II. MODEL OPTIONAL PROVISIONS

Commentary: Below are two optional provisions that a local government may consider
adding to its proportionate fair-share ordinance. Option 4 sets forth a method of
coordinating with adjacent jurisdictions on proportionate fair-share contributions Jor
development impacts that extend “across the border.” Option B sets forth a method of
applying the proportionate fair-share program toward mobility improvements within a
transportation  concurrency exception area (TCEA), transportation CONCUTPEnCY
management area (TCMA), or a multimodal transporiation district (MMTD),

A. Cross Jurisdictional Impacts

Commentary: This section provides a concept fo advance intergovernmental
coordination objectives in local government comprehensive plans and applicable policies
in adopted regional plans. It provides an opportunity for a local government to address
the impacts of a proposed development in an adjacent local government that is at or near
its border. It is intended as a means of managing development on a regional
thoroughfare, and not for application to minor roadways. A regional transportation
Jacility in this context would most likely be an arterial roadway, but could be a major
collector roadway that is planned for expansion and reclassification as an arterial, To
apply this method, each participatirig local government must Jirst enter an interlocal
agreement to Incorporate the provision imte their respective land development
regulations. The permitting local government would use the methodology in this section
to determine whether a significant impact may occur across its border and offer its
neighbor an opportunily lo evaluate the proposed development to determine if it would
exceed their adopted level of service standards for concurrency. Where the broposed
development would trigger a concurrency failure on the neighboring local government's
roadway, that local government would use the proportionate fair-share methodology to
determine the applicant's obligation. In this situation, the applicant would need to
provide a proportionate fair-share contribution to the adiacent local government that
experiences a concurrency deficiency, as well as to the permitting local government,

(D) In the interest of intergovernmental coordination and to reflect the shared
responsibilities for managing development and concurrency, the [City/County]
may enter an agreement with one or more adjacent local governments to address
cross jurisdictional immpacts of development on regional transportation facilities.
The agreement shall provide for application of the methodology in this section to
address the cross jurisdictional transportation impacts of development.

(2) A development application submitted to the [City/County] subject to a
transportation concutrency determination meeting all of the following eriteria
shall be subject to this section:
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(a) All or part of the proposed development is located within [£fill m number]
mile(s) of the area which is under the jurisdiction, for transportation
concurrency, of an adjacent local government; and

Commentary: A minimum of one mile is suggested for the provision above.

(b) Using ils own concurrency analysis procedures, the [City/County] concludes
that the additional traffic from the proposed development would use [five
percent or mare of the adopted peak hour level of service maximum service
volume] of a regional transportation facility within the concurrency
jurisdiction of the adjacent local government (“impacted regional facility™);
and

Commentary: There are many measures and approaches a community might use to
determine whether an impact on a neighboring jurisdiction’s roadway segment is
significant enough to warrant further analysis for proportionate fair-shave contributions.
This section suggests a method similar to that used for Developments of Regional Impact.

{c) The impacted regional facility is projected to be operating below the level of
scrvice standard, adopted by the adjacent local government, when the traffic
from the proposed development is included.

Commentary: An accurate assessment of level of service impacts would account for the
cumulative impacts of previously approved developments that have not yet been
constructed, '

(3) Upon identification. of an impacted regional facility pursuant to subsection 2(a)-
{c), the [City/County] shall notify the applicant and the affected adjacent local
government in writing of the opportunity to derive an additional proportionate
fair-share contribution, based on the projected impacts of the proposed
development on the impacted adjacent facility.

(a) The adjacent local government shall have up to ninety (90) days in which to
notify the [City/County] of a proposed specific proportionate fair-share
obligation, and the intended use of the funds when received, The adjacent
local government must provide reasonable justification that both the amount
of the payment and its intended use comply with the requirements of Section
163.3180(16), F.3. Should the adjacent local povernment decline
proportionate fair share mitigation under this section, then the provisions of
this section would not apply and the applicant would be subject only to the
proportionate fair share requirements of the [City/County].

(b) If the subject application is subsequently approved by the [City/County], the
approval shall include a condition that the applicant provides, prior to the
issuance of any building permit covered by that application, evidence that the
proportionate fair-share obligation to the adjacent local government has been
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satisfied. The [City/County] may require the adjacent local government to
declare, in a resplution, ordinance, or equivalent document, its intent for the
use of the concurrency funds to be paid by the applicant.

Commentary: The new growth management legislation encourages jurisdictions to
coordinate with their neighbors on level of service standards and methodologies for
concurrency on transportation facilities that traverse multiple furisdictions. Specifically,
the new law requires local governments to “consider compatiliility with the roadway
Jacility's adopted level of service standards in adiacent jurisdictions” and to use a
professionally accepted methodology for measuring impacts on transportation
Jacilities” for concurrency determinations. In addition, counties are encowraged o
coordinate -with adjacent counties, and local governments within a county are
encouraged to coordinate, for the purpose of using common methodologies for
medsuring transportation impacts for concurrency administration.

B. Proportionate Share Program for TCEAs, TCMAs and MMTDs

Commentary: This section pmwa’es a concept for the application of a proportionate fair-
share program in the context of a TCEA, TCMA, or MMTD, which are CORCUPFEnCy
alternatives that require mobility plans and funding mechanisms, Because these areas
fend to involve significant multimodal improvements and oﬁerz have constrained
roadways, an areawide approach is suggested,

Within the [reference all local Transportation Concurrency Management Areas,
and/or Multimodal Transportation Districts, and/or Transportation Concurrency
Exception Areas], the [City/County] hereby cstablishes a proportionate fair share
assessment, based on the expected costs and transportation benefits of all the
programmed improvements within that District, and based on the expected trip
generation of the proposed development.

Commentary: Amendments to §163.3180 F.5. tighten requirements for transportation
concurrency exception areas (TCEAs). Similar to the requirements for TCMAs and
MMTDs, the statute requires local governments to adopt and implement strategies to
support and fund mobility within the designated exception areq, including alternative
modes of transportation, and to demonstrate how they will provide mobility. This
ordinance provision aﬁ’ers local governments a means to use proportionate fair share
payments for this purpose.
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APPENDIX A: 2005 PROPORTIONATE FAIR-SHARE LEGISLATION |

This Appendix conlains the proportionate fair-share language from Senate Bill 360 as
Jound in Chapter 163.3180(16) Florida Statutes.

(16) It is the mtent of the Legislature to provide a method by which the impacts of
development on transportation facilities can be mitigated by the cooperative efforts of the
public and private sectors. The methodology used to calculateé proportionate fair-share
mitigation under this section shall be as provided for in subsection (12).

(a) By December 1, 2006, each local government shall adopt by ordinance a
methodology for assessing proportionate fair-share mitigation options, By December 1,
2005, the Department of Transportation shall develop a model transportation concurrency
management ordinance with methodologies for assessing proportionate fair-share
mitigation options.

{(b)1. In its transportation concurrency management system, a local government shall, by
December 1, 2006, include methodologies that wil! be applied to calculate proportionate
fair-share mitigation. A developer may choose to satisfy all transportation concurrency
requirements by contributing or. paying proportionate fair-share mitigation if
transportation facilities or facility segments identified as mitigation for traffic impacts are
specifically identified for funding in the 5-year schedule of capital improvements in the
capital improvements element of the local plan or the long-term concurrency
management system or if such contributions or payments to such facilities or scgments
are reflected in the S5-year schedule of capital improvements in the next regularly
scheduled update of the capital improvements element. Updates to the 5-year capital
improvements element which reflect proportionate fair-share contributions may not be
found not in compliance based on ss. 163.3164(32) and 163.3177(3) if additional
contributions, payments or funding sources are reasonably anticipated during a period not
to exceed 10 years to fully mitigate impacts on the transportation facilities.

2. Proportionate fair-share mitigation shall be applied as a credit against impact fees to
the extent that all or a portion of the proportionate fair-share mitigation is used to address
the same capital infrastructure improvements contemplated by the local government's
impact fee ordinance.

. (c) Proportionate fair-share mitigation includes, without limitation, separately or
collectively, private funds, contributions of land, and construction and contribution of
facilities and may include public funds as determined by the local government. The fair
market value of the proportionate fair-share mitigation shall not differ based on the form
of mitigation. A local government may not require a development to pay more than its
proportionate fair-share contribution regardless of the method of mitigation.
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(d) Nothing in this subsection shall require a local government to approve a development
that is not otherwise qualified "for approval pursuant to the applicable local
comprehensive plan and land development regulations.

(e) Mitigation for development impacts to facilities on the Strategic Intermodal System
made pursuant to this subsection requires the concurrence of the Department of
Transportation. )

J
(f) In the event the funds in an adopted 5-year capital improvements element are
insufficient to fully fund construction of a transportation improvement required by the
local government's concurrency management system, a local government and a developer
may still enter into a binding proportionate-share agreement authorizing the developer to
construct that amount of development on which the proportionate fair share is calculated
if the proportionate fair-share amount in such agreement is sufficient to pay for one or
more improvements which will, in the opinion of the governmental entity or entities
maintaining the transportation facilities, significantly benefit the impacted transportation
system. The improvement or improvements funded by the proportionate fair-share
component must be adopted into the 5-year capital improvements schedule of the
comprehensive plan at the next annual capital improvements element update.

(8) Except as provided in subparagraph (b)1., nothing in this section shall prohibit the
Department of Community Affairs from finding other portions of the capital
improvements element amendments not in compliance as provided in this chapter.

(h) The provisions of this subsection do not apply to a multiuse development of regional
impact satisfying the requirements of subsection (12), '
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APPENDIX B: METHOD FOR COST ESCALATION

. This Appendix contains a method fo estimate growth in costs, through the computation of
a three-year average of the actual cost growth rates. This will provide a growth rate that
should be smoothed to avoid overcompensating for major fluctuations in costs that have
occurred due (o short term material shortages.

Cost, = Costo x (1 + Cost_growthsy)"

Where:

Cost, = The cost of the improvements in year n;

Costo = The cost of the improvement in the current year;
Cost_growthay, = The growth rate of costs over the last 3 years;

n= The number of years until the improvement is

constructed.
The thfe:c-year growth rate is determined by the following formula:

Cost_growths,, = [Cost_growth_; + Cost_growth » + Cost_growth.s}/3

Where:
Cost_growthay = The growth rate of costs over the last 3 years;
Cost_growth.| = The growth rate of costs in the previous year;
Cost_growth., = The growth rate of costs two years prior;
Cost_growth.s = The growth rate of costs three years prior.
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