














terminate this Lease at any time, upon five (5) days written notice to Tenant, in the event
Tenant receives two (2) notices of failed health or sanitation inspections within any six (6)

month period, whether or not Tenant has cured the condition that gave rise to the failed
health or sanitation inspections.

7.4 Intheevent Tenant fails to cure the Event of Default within thirty (30) days, or within
three (3) calendar days from receipt of notice by Tenant. of a failed health or sanitation
inspection, as applicable, this Lease shall be deemed to be terminated with no further
action by the County. In no event, however, shall such termination relieve Tenant of its
obligation to pay any and all remaining rent due and owing to the County for the period up
to and including the date of termination or fo provide any and allf remaining reports to the
- County for such period.

7.5. COUNTY RIGHTS. Nothing contained in this Lease shall restrict the rights of the
County to terminate this LLease upon written notice to Tenant as set forth in this Lease. The
County has the right to terminate this Lease at any time, upon sixty (60) days advance
written notice to Tenant if the food and beverage service is deemed by the County to be
unsatisfactory and Tenant has not cured the deficiencies.

7.6. TERMINATION BY TENANT. Tenant shall have the right, upon providing thirty (30).

days prior written notice to the County, to terminate this Lease at any time after the
occurrence of one or more of the following events: (a) Issuance by any court of competent
jurisdiction of any injunction substantially restricting the use of the Leased Premises for
commercial purposes, and such injunction remaining in force for a period of more than
sixty (60) calendar days; or {b) A breach by the County of any of the terms, covenants or
conditions contained in this Lease and the failure of the County to remedy such breach for
a period of thirty (30) calendar days after receipt of written notice thereof. Tenant has the
right, with prior written notice of sixty (60) days to County, to terminate this Lease if, in the
sole opinion of Tenant, profitable sales cannot be reached by Tenant under this Lease.
The notice to County shall specify the date by which Tenant intends to stop food and
beverage operation under this Lease.

7.7.  EXCUSE. Tenant shall not be considered in default for a failure to perform if such
failure arises out of unavoidable delays as defined in this Lease through no fault or
negligence of the Tenant.

-7.8. RIGHT OF POSSESSION ON DEFAULT. The County may retake possession of the
Leased Premises without judicial action upon surrender or abandonment of the Leased
Premises by the Tenant. Should Tenant fail to cure a default under the Lease Agreement
or in the alternative to surrender or abandon possession of the LL.eased Premises within the
time provided, the County shall have the right to recover possession of the Leased
Premises as provided by law. The County's retaking of possession of the Leased
Premises, whether by the Tenant's surrender or abandonment of the Leased Premises, or
by judicial action, shall not be deemed a waiver of any of the County’s other claims, rights
or remedies and will not terminate the Lease, absent notice of termination by the County.
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ARTICLE 8

8.1.  NOTICE. Any notice, request, demand, consent, approval or other communication
required or permitted by this Lease shall be given or made in writing and shall be served
(as elected by the party giving such notice) by any of the following methods: (i)Hand
delivery 1o the other party; (i) Delivery by commercial overnight courier service; (iii) Mailed
by registered or certified mail (postage prepaid), return receipt requested, at the following
addresses: '

Tenant: Capcan, inc. County: General Services Division
Attn: Patricia A. Cannon, President Attn: Tom Frame, Director

3414 Cherokee Drive 1801 27™ Street

Vero Beach, FL. 32960 ' Vero Beach, FL 32960

Notice given in accordance with the provisions of this Lease shall be deemed o be
delivered and effective on the date of hand delivery or on the second day after the date of
the deposit with an overnight courier or on the date upon which the return receipt is signed
or delivery is refused or the notice is designated by the postal authorities as not delivered
as the case may be, if mailed. Facsimile transmission is acceptable notice effective when
received, provided, however, that facsimile transmissions received (i.e., printed) after 5:00
p.m. or on weekends or holidays, will be deemed received on the next day that is not a
weekend day or a holiday. The original of the notice must additionally be mailed. Either
party may change its address, by written notice to the other party given in accordance with
the provisions of this Lease.

8.2. ENTIRETY OF LEASE. This Lease incorporates and includes all prior and
contemporaneous - negotiations, correspondence, conversations, agreements or
understandings applicable to the matters contained herein and the parties agree that there
are no commitments, agreements, or understandings of any nature whatsoever concerning
the subject matter of the Lease that are not contained in this document. Accordingly, it is
agreed that no deviation from the terms hereof shall be predicated upon any prior or
contemporaneous representations or agreements, whether oral or written. '

8.3. MODIFICATION. This Lease may be modified, altered, or amended only by a
written document authorized and executed by both parties with the formality and of equal
dignity herewith. This Lease may not be amended, altered or miodified by oral agreements
or understandings between the parties unless they are reduced to a written document
authorized and executed by both parties with the formality and of equal dignity herewith.

8.4. GOVERNING LAW. This Lease shall be governed by the taws of the State of
Florida and any and all legal action instituted because of this Lease shall be instituted in
indian River County.

8.5. REMEDIES. No remedy herein conferred upon any party is intended to be exclusive
of any other remedy and each and every such remedy shall be cumulative and shall be in
addition to every other remedy given hereunder or now or hereafter existing at law or in
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equity or by statute or otherwise. No single or partial exercise by any party or any right,
power, or remedy hereunder shall preciude any other or further exercise thereof.

8.6. NOWAIVER. All remedies provided in this Lease shall be deemed cumulative and
additional, and not in lieu or exclusive of each other or of any other remedy available to
either party, at law or in equity. Each right, power and remedy of the parties provided in
this Lease shall be cumulative and concurrent and shall be in addition to every other right,
power or remedy provided for in this Lease or now or hereafter existing at law or in equity
or by statute or otherwise. The failure of either party to insist upon compliance by the other
party with any obligation, or exercise any remedy, does not waive the right to do so in the
event of a continuing or subsequent delinquency or default. A party’s waiver of one or
more defaults does not constitute a waver of any other delinquency or default. The
County's acceptance of payments under this Lease shall not be construed to operate asa

waiver of any rights under this Lease or of any cause of action arising out

of the performance of this Lease.

8.8. COSTS. if any legal action or other proceeding is brought for the enforcement of this
Lease or because of an alleged dispute, breach, default, or misrepresentation in connection
with any provisions of this Leass, each party shall bear its own costs. -

8.9. SURVIVAL. Except as otherwise expressly provided herein, each obligation in this
Lease to be performed by Tenant shall survive the termination or expiration of this Lease.

8.10. SEVERABILITY. Ifany term, covenant ar provision of this Lease, or the application
thereof to any person or circumstances shall, to any extent, be held invalid or
unenforceable for the remainder of this Lease, then the application of such terms or
provision to persons or. circumstances other than those as to which it is held invalid or
unenforceable shall not be affected, and each and every other term and provisioh of this
Lease shall be deemed valid and eriforceable to the fuliest extent permitted by law.

8.11. CAPTIONS. Captions in this Lease are included for convenience only and are notto

be considered in any construction or interpretation of this Lease or any of its provisions.

8.12. CONSTRUCTION. All pronouns and any variations thereof shalt be deemed to refer
to the masculine, feminine or neuter, singular or plural, as the identity of the party or parties

‘may require. The pariies hereby acknowledge and agree that each was properly

represented by counsel or had the opportunity so be represented, and this Lease was
negotiated and drafted at arm's-length so that the judicial rule of construction to the effect

that a legal document shall be construed against the drafter shali be inapplicable to this
Lease.

8.14. PUBLIC RECORDS. The Tenant shall comply with the provisions of Chapter 119,
Florida Statutes (Public Records Law) in connection with this Lease.
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HUg Uz ZUuUuy 1:17PM

The Beef and Barrel Resta {931) 456-9215

Aug 02 2007 D:10 HP LASERJET FAX 772-587-0304

8.15. COUNTERPARTS. This L.ease may be executed in one or more counterparts, each

_ ofwhich shall be deemed to be an criginal copy and all of which shall constitute but one
and the same instrument. . :

8.16. GENERAL. - The Background Recltals are frue and correct and form a material
part of this Lease.

IN WITNESS WHEREOF, the parties hereto have sccepted, made, and executed

this Lease upon the terms and conditions above stated on the day and year first written
above. ' . .

TEN? o COUNTY: _
, ", BOARD OF COUNTY COMMISSIONERS
By J - INDIAN RIVER COUNTY

Jakrcia A, . .
Title: President 15)

hA.Bakd

Cpuply Administraior, under delegation
thority in consent agenda item 7G,
Board of County Commissianers
Mesting of July 24, 2007

Approved as to form and legal

.
-

; As'sistant-County Attorney

14 .

230




EXHIBIT "&"

8- 19T s

_!I __Il.tlc ﬂ'lll_r — _.I.\

iSIAKD HLM
J0T AJU3A
HOLYH3d0

HO00

¥

mumzmmsc_
ujsuaol

nF B

- TN

iMd  STRid

anyny

£l-Z~L-NLA 11 1G1 I I T
| O
Rakan 2. N oui(1) ‘Ode) BNl
' i
I | ) 1 B —
BNm oy 3aatud Qim0 e ! , o-Zhid
“ToN3 "ROJHTAL ¥03—" 0 u_xE L__% 4+l MO 310 “
. m .
L-YAIH | DN

231



" EXHIBIT "B"
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INDIAN RIVER COUNTY, FLORIDA
AGENDA ITEM
Department of General Services
Division of Facilities Management

Date: August 14, 2008

To: The Honorable Board of County Commissioners

Thru: Joseph A. Baird, County Administrator

Thru: Thomas W. Frame, General Services Director ,/ﬁwd e
From: Lynn Williams Facilities Manager/Project Manager
Subject: FPL Energy Services Master Agreement
BACKGROUND:

At the June 3, 2008 Board of County Commissioners meeting, the Board authorized staff to negotiate a master
agreement with FPL Energy Services for Energy Performance Contracting services. The agreement sets out the
terms and conditions for feasibility studies of facilities for the purpose of identifying energy savings opportunities
and providing design and construction services for completion of the projects.

FPL will provide Feasibility Study Authorization forms for each of the selected Facilities outlining potential Energy
Conservation Opportunities (ECO’S) that meet criteria established by the County staff. Feasibility Authorization
Forms will be evaluated by staff and forwarded to the Administrator for execution prior to FPL completing a
Feasibility Report (which will require Board authorization) or committing the County to expenditures.

RECOMMENDATION:

Staff recommends that the Board approve the master agreement and that the Chairman be authorized to
execute the master agreement with FPL "Energy Services. Staff also recommends that the County
Administrator be authorized to execute Feasibility Study Authorization forms, up to the $50,000
authorized limit, for each scope of work.

Approved Agenda Item Indian River Co. Approved | Date
P 4
For._tegiat /9, 2008 T Y I 2
/ o County Attorney . - g
Budget 7 (" 15 [0z
Department - /1c/nd
Risk Management '
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MASTER AGREEMENT
FOR
DEMAND SIDE MANAGEMENT AND ENERGY EFFICIENCY SERVICES
(STATE GOVERNMENTAL ENTITIES)

THIS MASTER AGREEMENT is made and entered into as of August 15, 2008 (the “Effective Date™), by
and between FPL Energy Services, Inc., a Florida corporation, license No.(QB0017858, and Indian River County, a
political subdivision of the State of Florida, with reference to the following:

RECITALS

A. Pursuant to Florida Statutes Section 489.145, known as the Guaranteed Energy Performance
Savings Coniracting. Act, the Customer issued a Request for Qualifications to the 12 entities listed as “Energy
Service Companies/Guaranteed Energy Performance Savings Contractors” currently approved under a State of
Florida Master Procurement. The Guaranteed Energy Performance Savings Contractors were selected in
compliance with Florida Statutes Section 287.055, the Consultants Competitive Negotiation Act;

B. The Customer formed a selection committee to review the submittals and short-listed 3 firms; on
June 3, 2008, the County Board of County Commissioners approved the selection of the Company to perform the
Services contemplated in this Master Agreement;

C. The Company is a guaranteed energy performance savings contractor as defined in Fiorida
Statutes section 489.145(3)(e); is licensed under Chapters 471, 481, and 489, Florida Statutes; and is in the business
of providing demand 'side management energy efficiency Services for its customers pursuant to a Company initiated
Program;

D. The Customer has agreed to participate in the Program by considering the furnishing and
upgrading of its facilities with energy efficient equipment and systems in order to achieve potential water and energy
savings; and .

_ . E. Pursuant to this Master Agreement, the Parties wish to set forth their understanding concerning
certain Services which may be provided by the Company to the Customer under the Program.

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth herein, and for other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties, intending
to be legally bound, hereby agree as follows:

ARTICLE 1 — DEFINITIONS

1.1 Authorization Form means a form prepared by the Company for the purpose of identifying the
Customer’s options for proceeding with the evaluation, design or installation of specific ECO’s identified at one or
more Service Locations. An Authorization Form shall accompany cach of the following types of documents
prepared by the Company under this Master Agreement, Feasibility Study Proposals and Feasibility Reports.

1.2 Change means a request by the Customer that changes the Services, which may consist of
modifications or additions to, or deletions from, any Services to be performed or materials to be provided by the
Company arising under this Master Agreement.

1.3 Company means FPL Energy Services, Inc., a Florida corporation, including its successors and
assigns.
1.4 Confidential Information shall mean all information marked as “confidential” or “proprietary” by

an appropriate stamp, label, legend or other written notice thereon if transmitted electronically or other written form,
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and if disclosed orally by either the Company, then the Company shall confirm the oral ‘or visual disclosure that
shall be considered Confidential Information in a written memorandum or e-mail transmittal to the Customer within
thirty (30} days after such visual or oral disclosure and whether prepared by the Company or otherwise which is
disclosed to the Customer or the Customer’s agents in connection with this Master Agreement and including all
reports, analyses, notes or other information that are based on, contain or reflect any such Confidential Information;
however, Confidential Information shall not include the following: (a) information which is or becomes publicly
available other than as a result of a violation of this Master Agreement; (b) information which is or becomes
available on a non-confidential basis from a source which is not known to the Customer (after due inquiry) to be
prohibited from disclosing such information pursuant to a legal, contractual or fiduciary obligation to the Company;
or (c} information which the Customer can demonstrate was legally in its possession prior to disclosure by the
Company. The Company acknowledges that all undertakings by the Customer not to disclose Confidential
Information are subject to the provisions of Florida Public Records Act, Chapter 119, Florida Statutes, as may be
amended.

1.5 Customer means Indian River County, a political subdivision of the State of Florida.
1.6 Delayed Payment Rate means a rate of interest equal to one percent (1%) per month, which

applies to unpaid Feasibility Study Price, Implementation Price and other amounts which the Customer may
become obligated to pay to the Company under the terms of this Master Agreement.

1.7 Dispute means any dispute or disagreement that may arise between the Parties with respect to the
interpretation of any provision of this Master Agreement, the performance of either Party under this Master
Agreement, or any other matter that is in dispute between the Parties related to this Master Agreement,

1.8 ECO means an energy conservation opportunity identified by the Company at a specified Service
Location.

1.9 Feasibility Study means the Services performed by the Company, including the preparation of a
Feasibility Report, for the purpose of assisting the Customer in determining whether to proceed with Implementation
Services for the installation and construction of particular ECO’s at specified Service Locations.

1.10  Feasibility Study Price means the compensation to be paid by the Customer to the Company for
conducting a Feasibility Study and issuing a Feasibility Report.

1.11 Feasibility Study Proposal means a written proposal within a Feasibility Study Authorization
Form as described in Article 3, prepared by the Company in consultation with the Customer specifying the particular
Services to be performed by the Company in conducting a Feasibility Siudy and preparing a Feasibility Report with
respect to ECO’s identified at specified Service Locations.

1.12 Feasibility Report means the written report which is issued by the Company to the Customer to
summarize the Company’s findings based upon a Feasibility Study of particular ECO’s at specified Service
Locations.

1.13 Final Acceptance-Date means the date on which any Punch List items for an ECO(s) is determined
by the Company and Customer as completed and stated as the effective date in the Notice of Final Acceptance.

1.14 Force Majeure Event means an event, including but not limited to, acts of God, fire, flood,
windstorm, war, terrorism, sabotage, revolution, acts of any government or governmental agency, sirikes or other
labor difficulty, insurrection, riot, strikes, telecommunications failures, that neither the Company nor the Customer
shall be considered to be in default in the performance of its obligations arising under this Master Agreement, except
obligations to make payments with respect to amounts already accrued, to the extent that performance of any such
obligation is prevented or delayed by any cause, existing or future, which is beyond the reasonable control of, and
not a result of the fault or negligence of, the affected Party, '
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1.15 Subcontractor means a third-party subcontractor who is retained by the Company to perform
installation or construction work at the Customer’s Service Location(s) pursnant to a Customer-authorized
Implementation Services Authorization Form (as set forth in Section 4.1).

1.16 Implementation Price means the compensation to be paid by the Customer to the Company for
performing Implementation Services with respect to particular ECO’s at specified Service Locations.

1.17 Implementation Services means the Services provided or proposed to be provided by the Company
to construct, install or otherwise implement one or more ECO’s at specified Service Locations in accordance with
the terms of a Feasibility Report, which Services shali include, but not be limited to, (a) causing the procurement,
construction and installation of all materials, equipment and systems required to implement each ECO at a particular
Service Location, (b) providing and paying for all labor and support services necessary to perform such work, (c)
supplying to the Customer copies of any operation and maintenance manuals available from the manufacturers,
vendors and suppliers of equipment or systems comprising a part of any installed ECO, (d} providing on-site
fraining for a reasonable number of the Customer’s designated operating personnel, if such training is reasonably
required or necessary for the proper operation and maintenance of any complex equipment or system comprising a
part of any installed ECO, and (e) arranging for the final inspection and check-out of each installed ECO.

1.18 Master Agreement means this Master Agreement for Demand Side Management and Energy
Efficiency Services, including any and all schedules and exhibits attached thereto, as may be amended from time to
time. The terms, conditions, representations, warranties and other provisions of this Master Agreement shall apply
by reference to each and every Feasibility Study Proposal, Feasibility Report, and any other writien proposal,
document, notice or Authorization Form issued under the terms of this Master Agreement, as if such provisions were
set forth expressly therein.

1.19 Minor Deficiencies means, with respect to a particular ECO which has been determined by the
Company to be Substantially Complete, any construction, installation or other Implementation Services identified in
a Punch List which do not materially affect the ability of the ECO to properly operate and function in accordance
with its intended purpose pursuant to this Master Agreement and the terms and specifications contained in a
Customer-executed Implementation Services Authorization Form.

1.20  Notice of Substantial Completion means a written notice issued by the Company to notify the
Customer of the substantial completion of the installation of an ECO.

1.21 Party means the Company or Customer identified in the opening paragraph of this Master
Agreement.

1.22 Parties means the Company and Customer identified in the opening paragraph of this Master
Agreement

1.23 Pavback Criteria means, with respect to an ECO, the number of years obtained by dividing (i) the
total estimated implementation cost of the ECO (including the costs incurred by the Company under this Master
Agreement, but excluding all financing costs associated with implementation of the ECO), by (ii) the estimated
savings to the Customer from the installed ECO, including energy savings, maintenance savings, avoided capital
costs, and other avoided costs as applicable. All such estimates shall be made by the Company, in iis sole
professional judgment, and shall be binding upon the Customer for purposes of this Master Agreement.

1.24 ~ Person means any individual or entity of any type, including, but not limited to, corporations,
partnerships, business frusts, associations, govemmental agencies, political subdivisions, state, district, college,
university, board or other organization.

1.25 Program means the demand side management Services provided by the Company for its customers
pursuant to a Company-initiated program known as the Energy Efficiency Services Program.

1.26  Punch List means, with respect to a particular ECO, a list of Minor Deficiencies provided by the
Customer to the Company prior to the Customer’s receipt and execution of a Notice of Substantial Completion.
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1.27 Service Location means a facility legally owned or operated by the Customer at which the
Customer desires the Company to perform Services.

1.28 Services means the energy efficiency services provided by the Company to the Customer under
the Program and pursuant to the terms of this Master Agreement, including, but not limited to, the preparation of
Feasibility Proposals, Feasibility Studies and Implementation Services.

1.29  Substantial Completion or Substantially Complete means, with respect to a particular ECO, that
level of construction and implementation which renders the ECO operational whereby Customer is able to obtain
beneficial use of the ECO, regardless of whether the ECO has one or more Minor Deficiencies, as determined within
the reasonable exercise of the Company’s professional judgment.

130  Substantial Completion Date means the date or milestone set forth in a Feasibility Report that is
determined by the Company to be Substantially Complete.

1.31 Vendor means any vendor, manufacturer, or other representative of an ECO vendor, manufacturer,
or distributor utilized by the Company in providing Services in accordance with this Master Agreement.

ARTICLE 2 - SCOPE OF MASTER AGREEMENT AND TERM

2.1 - Scope. Subject to the terms and conditions of this Master Agreement, the Company agrees to
furnish to the Customer, and the Customer agrees to purchase and receive from the Company, certain Services at the
Customer’s specified Service Locations. The Parties shall agree upon the Services that the Company will furnish to
the Customer with respect to each Service Location and with respect to ECO’s identified at particular Service
Location prior to the Company commencing work at any designated Service Location as set forth in an
Authorization Form which accompanies one or more Feasibility Study Proposals and Feasibility Reports, as set forth
in Articles 3 and 4 of this Master Agreement. Each of the various proposals, documents and forms referenced in this
Master Agreement shall adopt and incorporate the terms and conditions of this Master Agreement as if such terms
and conditions were expressly set forth within such proposals, documents and forms. Unless expressly stated in a
Change Order in accordance with Article 14 below, where the terms and conditions of any schedules or exhibits
thereto are inconsistent with the terms and conditions of this Master Agreement, the terms of this Master Agreement
shall govern the terms and conditions of the Service. In the event the terms and conditions of Change Orders
conflict, the most recently executed Change Order shall govern the terms and conditions of the Service.

22 Term. This Master Agreement shall commence upon the Effective Date and shall continue in
effect for a period of five (5) years with antomatic twelve (12) month annual renewals until written notice of
termination by either Party in accordance with the provisions of Article 15 herein; provided that upon such written
notice of termination, portions of this Master Agreement shall remain in effect as set forth in Articles 7 and 15.

ARTICLE 3— FEASIBILITY STUDY AND REPORT

3.1 Preparation of Feasibility Study Authorization Form by Company. The Company may prepare
and deliver to the Customer a Feasibility Study Authorization Form, which identifies any potential ECO’s that the
Company believes, in its sole professional judgment, may provide appropriate justification to proceed with the
preparation of a Feasibility Study. Each Feasibility Study Proposal shall include a designation of the Services to be
provided, the technologies to be included in the proposed Feasibility Study and the Feasibility Study Price. A sample
copy of a Feasibility Study Authorization Form is attached to this Master Agreement as Schedule A.

32 Authorization to Proceed with Feasibility Study. Unless otherwise mutually agreed to by the
Parties in writing, a Feasibility Study Authorization Form must be executed by the Customer and delivered to the
Company within sixty (60) days after the Customer’s receipt of the Feasibility Study Authorization Form to
authorize the Company to proceed with the Feasibility Study. Upon the Company’s timely receipt of a properly
completed Feasibility Stady Authorization Form wherein the Customer requests a Feasibility Study for any or all of
the ECO’s identified in the Feasibility Study Authorization Form, then the Company shall prepare and submit a
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Feasibility Study to the Customer. If the Customer elects to not authorize a Feasibility Study, or if the Customer fails
to deliver to the Company an executed Feasibility Study Authorization Form within the sixty (60) day period
provided by this Section 3.2, the Company shall have no duty or obligation to conduct a Feasibility Study with
respect to any of the ECO’s at the Service Locations identified in the Feasibility Study Authorization Form.

3.3 Feasibility Report. Pursuant to a Customer-authorized Feasibility Study performed by the
Company in accordance with a Feasibility Study Authorization Form, the Company shall recommend ECO’s for
implementation at any Service Locations surveyed based on a life-cycle cost analysis and estimated energy savings
for each ECO. The Company shall prepare and submit to the Customer a Feasibility Report specifying each
recommended ECO and providing for each an estimate of (a) the expected implementation cost, (b) the anticipated
life-cycle cost savings, and (c) the estimated timing for implementation, all of which shall be estimates only, based
on the Company’s reasonable assumptions. In the case of cach ECO examined in a Feasibility Report, the Company
shall provide sufficient information to determine whether the Customer’s Payback Criteria are expected to be met
based on the Company’s estimates.

34 Authorization to Procged with Feasibility Report. Fach Feasibility Report will include an
Implementation Services Authorization Form, as defined below in Section 4.1, which must be executed by the
Customer and delivered to the Company within sixty (60) days after the Customer’s receipt of the Feasibility Report
to authorize the Company to proceed with the preparation of an implementation of the Feasibility Report in
accordance with Article 4. If the Customer timely delivers to the Company an executed Implementation Services
Authorization Form, the Company will proceed with preparing any implementation of the Feasibility Report
authorized by the Customer on the Implementation Services Authorization Form; provided, however, that if the
Customer elects to proceed with less than fifty percent (50%) of the recommended ECO’s (as determined on an
estimated implementation cost basis) identified in a Feasibility Report, the Company shall have the ability to refuse
to proceed with preparation and implementation identified in a Feasibility Report for any ECO’s that the Customer
elects to precesed. Each Implementation Services Authorization Form accompanying and referencing a Feasibility
Report will include an option allowing the Customer to defer payment of the Feasibility Study Price in accordance
with Section 3.5.3 if the Customer elects to proceed with additional Implementation Services.

35 Feasibility Study Price and Payment Terms.

3.5.1  Feasibility Study Price. Except as otherwise provided in Section 3.5.3, the Customer
shall pay to the Company the Feasibility Study Price which is included in a Customer-executed Feasibility Study
Authorization Form for all Services performed by the Company in conducting a Customer-authorized Feasibility
Study and issuing a Feasibility Report. The Feasibility Study Price is the full compensation for the Services
performed by the Company in conducting a Company-authorized Feasibility Study and rendering a Feasibility
Report and includes all federal, state and local taxes, if any, assessed with respect to the Services or with respect to
the furnishing of any items under the Feasibility Study.

352  Payment Upon Failure to_Authorize Additional Services. If the Customer elects to not
proceed with Implementation Services or fails to deliver to the Company a completed and executed Implementation
Services Authorization Form within sixty (60} days of the Customer’s receipt of a Feasibility Report, the Company
shall have no duty or obligation to proceed with any Implementation Services with respect to the ECO’s identified
in the Feasibility Report, and the Company shall provide an invoice to the Customer for the full Feasibility Study
Price determined in accordance with Section 3.5.1 and included in the Feasibility Study Authorization Form. The
Customer shall pay the total amount of the invoice in full within sixty (60) days following the Customer’s receipt of
the invoice.

3.53  Deferral Election. In the event the Customer elects to proceed with Implementation
Services for one or more ECO’s pursuant to Section 3.4, the Customer shall elect on the Implementation Services
Authorization Form accompanying and referencing a Feasibility Report to either (a) receive an invoice for the full
amount of the Feasibility Study Price, or (b) defer and roll-over payment of the Feasibility Study Price until such
time as compensation is payable to the Company pursuant to Article 4 for Implementation Services. If the Customer
elects to receive an invoice pursuant to clause (a) of this Section 3.5.3, or if the Customer fails to make a timely
election pursuant to the foregoing, the Company shall issue an invoice for the full amount of the Feasibility Study
Price, and the Customer shall pay such amount within thirty (30) days following receipt of the invoice.
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3.54  Late Payments. Any overdue payment under Article 3 shall bear interest at the Delayed
Payment Rate from the date such payment is due until and including the date of payment.

3.5.5  Release from Obligation fo Pay Feasibility Study Price. Notwithstanding any provision in
Section 3.5.1 to the contrary, the Customer shall have no obligation hereunder to pay the Company for a Feasibility
Study or Feasibility Report performed by the Company if (a) the Feasibility Report submitted by the Company does
not identify at least one potential ECO at a Customer Service Location specified in the Customer-executed
Feasibility Study Authorization Form which meets the agreed upon Payback Criteria as set forth in the Feasibility
Study Authorization Form, or (b) the Customer does not elect to proceed further with any recommended ECO as set
forth in Section 3.4.

3.5.6  Notice of Termination of Feasibility Study by the Company. In the event the Cotnpany

determines, prior to submission of the Feasibility Report to the Customer, that the Company will not be able to
identify at least one potential ECO that meets the agreed upon Payback Criteria as set forth in the Feasibility Study
Authorization Form, then the Company, in its sole discretion, may elect by written notice to the Customer to
terminate its duties and obligations to complete and deliver the Feasibility Report, unless the Customer, within five
(5) days following receipt of such notice, elects in writing to waive the provisions of Section 3.5. 5 and to pay to the
Company the Feasibility Study Price as otherwise set forth in Section 3.5.1.

ARTICLE 4 — INSTALLATION AND IMPLEMENTATION

4.1 Authorization to Proceed with Implementation Services. Each Feasibility Report will be
referenced and incorporated info an Implementation Services Authorization Form which must be executed by the
Customer and delivered to the Company within sixty (60} days after the Customer’s receipt of the Feasibility Report
to authorize the Company to proceed with the Implementation Services identified in the Feasibility Report. A
sample copy of an Implementation Services Authorization Form is attached to this Master Agreement as Schedule
B. If the Customer timely delivers to the Company an executed Implementation Services Authorization Form, the
Company will proceed with conducting the Implementation Services specified in the Feasibility Report. If the
Customer elects to not authorize the Implementation Services or if the Customer fails to deliver to the Company an
exccuted Implementation Services Authorization Form within the sixty (60) day period provided by this Section 4.1,
the Company shall have no duty or obligation to perform any Implementation Services with respect to any of the
ECO’s at the Service Locations identified in the Feasibility Report, and the Customer shall pay the Company for the
Feasibility Study prepared for such ECO,

4.2 Substantial Completion and Final Acceptance.

4.2.1 Inspections and Notice of Substantial Completion. During the performance of
Implementation Services under this Article 4, the Customer shall have the right to conduct reasonable inspections of
the work of the Company or any Subcontractor at any time upon reasonable prior notice. Upon Substantial
Completion of construction and installation of each ECO in accordance with a Customer-authorized Feasibility
Report, the Company shall deliver a Notice of Substantial Completion to the Customer. A sample copy of a Notice
of Substantial Completion is attached to this Master Agreement as Schedule C. The Customer shall have delivered a
list of any Punch List items and any potential material defect or deficiency prior to the Customer executing a Notice
of Substantial Completion.

4.22  Correction of Material Defects or Deficiencies. Prior to receiving a Notice of Substantial
Completion, the Customer agrees it has identified and delivered written notification to the Company any and alf
potential material defect or deficiency in an ECO. If the Customer determines that a material defect or deficiency
exists, Customer shall promptly notify Company in writing pursuant to Section 218.735(7)(a)(1), Florida Statutes,
and thereafier the Company shall cause any necessary corrections to be made to remedy the material defect or
deficiency. If for any reason the Customer fails to deliver written notification to the Company of a material
deficiency or defect in an ECO following the Company’s acknowledgment by Customer that the ECOs are
Substantially Complete and received the Customer’s Notice of Substantial Completion, the Customer shall thereby
be deemed to have irrevocably acknowledged and agreed that (a) each ECO meets the requirements of the Master
Agreement and the Customer-executed Implementation Services Authorization Form, and (b) each such ECO is
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complete and ready for opération. Notwithstanding the foregoing, in the event the Customer later discovers any
~ additional Minor Deficiencies in the Services. following the Substantial Completion Date, the Customer’s sole
recourse and exclusive remedy for the Company’s failure to complete any Minor Deficiencies identified in the
Punch List items in accordance with this Master Agreement is to seek its sole and exclusive remedy in accordance
with Article 5, Warranty.

423  Correction_of Punch List Jtems. Prior to receiving a Notice of Substantial Completion,
the Customer agrees it will identify and deliver to the Company a Punch List which lists one or more Minor
Deficiencies in an ECO. Following such identification and receipt of a Punch List, the Company shall work
diligently to complete or correct such items and work listed in the Punch List within a reasonable time period. Upon
completion of any Punch List items, the Company shall deliver a written notification of Punch List completion to the
Customer.

424  Payment Uncenditicnal Upon Substantial Completion. The Customer acknowledges that,
notwithstanding the existence of any Minor Deficiencies, regardless of their inclusion in a Punch List, the Customer
unconditionally agrees to make payment to the Company for the ECO’s listed in a Notice of Substantial Completion
once the ECQ’s are Substantially Complete in accordance with the applicable Implementation Services
Authorization, Form. The Customer acknowledges that, upon the Substantia] Completion Date of an ECO, the
Customer’s payment obligation set forth in the Feasibility Report for the ECO (notwithstanding the existence of
Minor Deficiencies or the failure of the Company to properly complete or correct such Minor Deficiencies), is
absolute, unconditional and irrevocable and shall not be affected by any circumstance whatsoever, including,
without limitation, any set-off, abatement, counterclaim, suspension, recoupment, reduction, rescission, defense or
other right. The Customer’s sole recourse and exclusive remedy for the Company’s failure to complete any Minor
Deficiencies identified in the Punch List items in accordance with this Master Agreement is to seek its sole and
exclusive remedy in accordance with Article 5, Warranty.

425 Notice of Final Acceptance. Upon (i) the Customer’s execution of the Notice of
Substantial Completion, ahd in accordance with the process set forth in Section 4.3.2 to correct any material defects
or deficiencies identified by the Customer, and (ii} the Company’s completion of Mineor Deficiencies identified in
Punch List as set forth in Sections 4.2.3 and 4.2.4, the Company shall deliver a Notice of Final Acceptance to the
Customer to execute. A sample of a Notice of Final Acceptance is attached to this Master Agreement as Schedule
D. Subject to the requirements of Florida Statutes section 218.70 et. seq. ( the “Local Government Prompt Payment
Act™) the Customer acknowledges that the Customer unconditionally agrees to make final payment to the Company
for the ECO’s listed as of the Final Acceptance Date, or are deemed to be, complete in accordance with this Master
Agreement. The Customer acknowledges that, upon the Final Acceptance Date of an ECO, the Customer’s payment
obligation of the remaining ten percent (10%) of the Implementation Price set forth in the Feasibility Report for the
ECO, is absolute, unconditional and frrevocable and shall not be affecied by any circumstance whatsoever,
including, without limitation, any set-off, abatement, counterclaim, suspension, recoupment, reduction, rescission,
defense or other right. The Customer’s exclusive recourse for any claim regarding the Implementation Services
following the Final Acceptance Date is to seek its sole and exclusive remedy in accordance with Article 5,
Warranty.

426 Reliance. The provisions of Article 4 may be relied on by the Company and by any
assignee of the Company in connection with the furnishing of ECO financing to the Customer in accordance with
the provisions of the Master Agreement. Any assignee of the Company shall be entitled to the rights, but not the
obligations, of the Company under this Article 4. '

427 ECO Responsibility. Unless otherwise mutually agreed to by the Parties, the Company
assumes no responsibility for performance or maintenance of ECO’s, which are to be insured by the Customer. No
Vendor is an agent of Company, and no Vendor or employee of any Vendor is authorized to waive, supplement or
otherwise alter any terms, conditions, or agreement between the Company and the Customer.

_ 42.8 Training If applicable, and if set forth in a Customer-authorized implementation of a
Feasibility Report pursuant to a Customer-authorized Implementation Services Authorization Form, the Company
shall provide on-site training for a reasonable number of the Customer’s operating persennel with respect to
completed ECO’s, and the Customer shall assist in such {raining, all as more fully specified in the Feasibility Report.
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Unless otherwise provided in the Feasibility Report, such training shall be conducted with respect to an ECO
following the Substantial Completion Date of the ECO.

43 Implementation Price and Payment.

43.1 Implementation Price. The Customer shall pay to the Company the Implementation Price
set forth in a Feasibility Report for all Implementation Services performed by the Company pursuant to a Customer
authorized Implementation Services Authorization Form. The Implementation Price is the full compensation for
such [mplementation Services and includes all federal, state and local taxes, if any, including sales, use and excise
taxes, assessed with respect to the Implementation Services or with respect to the furnishing of equipment and
materials thereunder.

43.2  Implementation Price Payment. Subject to the requirements of the Local Government
Prompt Payment Act, within thirty (30) days following the Substantial Completion Date or as otherwise set forth in
the draw schedule attached to the Implementation Autherization Form, the Company shall provide an invoice to the
Custorner for all or any portion of the Implementation Price, in accordance with Section 4.2.5, together with any
unpaid Feasibility Study Price for such ECO(s), and the Customer shall be obligated to pay the total of such amounts
within thirty (30) days following receipt of the invoice. In the event the Master Agreement is terminated by either
Party prior to the Substantial Completion Date, all accrued and unpaid Feasibility Study Price and Implementation
Price, including any unpaid interest accrued upon such amounts, shall be paid by the Customer to the Company
within thirty (30) days following the Customer’s receipt of an invoice therefore.

43.3  Late Pavment. Any overdue payment under Section 4.4 shall bear interest at the Delayed
Payment Rate from the date such payment is due until and including the date of payment.

4.4 Identification of Energy Savings. As applicable and in accordance with applicable laws, the
‘Company shall set forth appropriate systems and procedures for measuring and verifying the actual energy savings
resulting from the Implementation Services of an ECO, which shall be set forth in an applicable Feasibility Report.

441  Energy Savings Guarantee. As set forth in and in accordance with the applicable
Implementation Services Authorization Form, the Company has formulated and, subject to the adjustments provided
for in Section 4.1.2, has guaranteed the annual level of energy and operations savings to be achieved as a result of
the installation and operation of the ECO and provision of Services provided for in this Master Agreement.

442  Annual Review and Reimbursement/Reconciliation. The Company shall provide to the
Customer an annual reconciliation of the guaranteed energy cost savings. If at the end of any calendar year during
the guarantee period as specified in the applicable Implementation Services Authorization Form, the ECO has failed
to achieve the specified annual energy savings guarantee, and, upon written request by the Customer, which shall be
given no earlier than the end of such year and no later than forty-five (45) days thereafter, the Company will pay the
Customer the difference between the annual amount guaranteed and the amount of actual energy and operations
savings achieved at the Location in accordance with the provisions of the applicable Implementation Services
Authorization Form. The Company shall remit such payments to the Customer within forty-seven (47) days of
written notice by the County of such monies due. When the total energy savings in any one calendar year during the
guarantee period exceed the energy savings gnarantee as set forth in Implementation Services Authorization Form,
and are in addition to those monies due the Company for compensation for Services rendered as set forth in
Implementation Services Authorization Form, such excess savings shall first be applied to reimburse the Company
for any payment the Company made to Customer to meet the applicable ECO’ guarantee for previous years in which
the energy savings fell short of the applicable ECO’ Energy Savings Guarantee under the terms as set forth in the
applicable Implementation Services Authorization Form. Any excess savings not needed to reimburse the Company
for prior year shortfalls shall be aliocated to the Customer.

4.5 Bonds. On or before the Company commences Implementations Services at an ECO, the
Company shall provide the Customer a one hundred percent (100%) performance bond and a labor and materials
payment bond pursuant to Section 255.05, Florida Statutes, in an aggregate amount of not less than the
Implementation Price. The Company’s obligations to maintain a performance bond and a labor and materials
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payment bond pursuant to Section 255.05, Florida Statutes, shall extend thirty (30) days beyond the Final
Acceptance Date.

ARTICLE 5 - WARRANTY

5.1 General Warranty. The Company warrants to the Customer that the Services performed by the
Company under this Master Agreement shall be performed with the degree of skill and care that is required by
current good and sound professional procedures and practices, and in conformance with generally accepted industry
standards prevailing at the time the Services are performed. The Company further warranis that all equipment and
materials provided and installed by the Company in connection with the implementation of any ECO hereunder shall
be new, be free from significant defects in design, engineering, materials, construction and workmanship, as
reasonably determined by the Customer, and conform in all material respects with all requirements of applicable
law, the final Design Documents applicable to such BECQ and all descriptions set forth therein, applicable
engineering and construction codes and standards, and all other requirements of this Master Agreement and of any
applicable Customer-authorized Implementation Services Authorization Form.

52 Warranty Period. The warranty period for the warranties set forth in Section 5.1 shall extend, with
respect to each installed ECO, for a period of one (1) year commencing thirty (30) days following the Substantial
Completion Date for such ECO.

5.3 Remedies. The Customer shall promptly notify the Company in writing of the discovery during
the applicable warranty period of any claim against the Company’s warranties under Section 5.1, including any
defects in the equipment or materials installed as part of an ECO. As the Customer’s sole and exclusive remedy for
any such claim against the Company’s warranties, the Company shall, at its own cost and expense, as soon as
reasonably possible following the Company’s receipt of notice of any claim against any warranty or the Company’s
otherwise obtaining knowledge of any claim of warranty, cause the repair (or as Company determines appropriate
the replacement, rework and/or retest) of defective equipment and construction workmeanship and/or provide at the
Company’s expense any changes, modifications or additions to the work which the Company determines necessary
due to a failure to perform any Services hereunder and furnish the equipment and materials in accordance with the
standards set forth in Section 5.1. All costs directly associated with the Company’s rework and testing thereof shall
be borne by the Company. The Company shall use reasonable efforts to perform such remedial actions and make
any tests in a timely manner and at such times so as to minimize disruption of normal operations at the Customer’s
Service Location.

54 Vendor Warranties. Without limiting the Company’s warranty set forth in Section 3.1, the
- Compaity, in procuring materials and equipment for an ECO, shall use reasonable efforts to obtain customary and
standard Vendor warranties from the supplier or Subcontractor for the benefit of the Company and the Customer.
The Customer shall be entitled to the benefit of anry Vendor or Subcontractor warranties obtained which are better or
of longer duration than those provided by the Company hereunder. If any such warranties are for a period longer
than the Company’s warranties, they shall be transferred to the Customer at the end of the Company’s warranty
period under Section 5.3.

5.5 Company Principally Responsible. Notwithstanding Section 5.4, the Company shall have primary
liability with respect to ali Company warranties set forth in Section 5.1, including warranties with respect to
materials and equipment, whether or not any event or defect is also covered by a Vendor or Subconfractor warranty,
for the warranty period set forth in Section 5.3, and the Customer need only look to the Company for corrective
action during the warranty period set forth in Section 5.3. Upon the expiration of the warranty period set forth in
Section 5.3, Customer shall look to the applicable Vendor or Subcontractor to the extent such Vendor or
Subcontractor provides a warranty beyond the warranty period in Section 5.3,

5.6 Warranty Exclusions. The liabilities and obligations of the Company under this Article 5 do not
extend to any repairs, adjustments, alterations, replacements or maintenance which were not prior approved in
writing by the Company or may be required as a result of wear and tear in the operation or use of an ECO, or as a
result of the Customer’s failure to operate or maintain an ECO in accordance with the operating manuals or
instructions supplied by the Company, or in accordance with the training provided by the Company to Customer’s
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. personnel. The Parties will work together to address any bona fide emergency action that may be necessary to be
taken by the Customer; provided, however, any action taken by the Customer without the Company prior written
consent shall be subject to the limitations in this Article 5.

5.7 NO IMPLIED WARRANTIES. EXCEPT AS EXPRESSLY PROVIDED IN THIS ARTICLE 5,
THE COMPANY MAKES NO WARRANTIES OR GUARANTEES, EXPRESS OR IMPLIED, CONCERNING
THE SERVICES OR ANY ECO, AND THE COMPANY DISCLAIMS ANY WARRANTY IMPLIED BY LAW,
INCLUDING IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR

PURPOSE AND IMPLIED WARRANTIES OF CUSTOM OR USAGE. UNLESS OTHERWISE EXPRESSLY

STATED IN A FEASIBILITY REPORT ATTACHED TO AN IMPLEMENTATION AUTHORIZATION FORM
OR AS REQUIRED UNDER CHAPTER 489, FLORIDA STATUES, THE COMPANY MAKES NO
. WARRANTIES - OR GUARANTEES OF ANY NATURE WHATSOEVER CONCERNING THE ACTUAL
REDUCTION IN THE CUSTOMER’S ENERGY USAGE AS A RESULT OF THE INSTALLATION AND
OPERATION OF ANY ECO, AND THE CUSTOMER ACKNOWLEDGES AND AGREES THAT ANY
ESTIMATED SAVINGS, ESTIMATED LOAD REDUCTIONS OR OTHER SIMILAR PROJECTIONS
SUPPLIED OR MADE BY THE COMPANY SHALIL BE FOR INFORMATIONAL PURPOSES ONLY AND
SHALL NOT CONSTITUTE A WARRANTY OR GUARANTEE BY THE COMPANY OF THE ACTUAL
SAVINGS OR LOAD REDUCTION, IF ANY, WHICH MAY BE EXPERIENCED BY THE CUSTOMER.

5.8 Survival. Notwithstanding anything to the contrary, the obligations of the Parties under Sections
5.1 through 5.7 shall survive the termination or expiration of this Master Agreement.

ARTICLE 6 - LIMITATION OF LIABILITY

6.1 No Operating or Maintenance Responsibility. Except as otherwise specifically provided in Article
5, the Company shall have no responsibility or liability with respect to any ECO after the Substantial Completion
Date thereof, and the Customer shall be solely responsible for the operation, maintenance and utilization of each
ECO after such date. Without limiting the generality of the foregoing, no payment obligation of the Customer
arising under this Master Agreement shall be affected by the actual performance of any ECO following the
Substantial Completion Date.

6.2 Disclaimer of Consequential Damages. Neither Party shall be liable to the other Party for special,
indirect, consequential, incidental, extemporary, or punitive damages, even if the Parly has been advised that such
damages are possible. No Party shall be liable for lost profits, lost revenue, or lost institutional operating savings.

6.3 Limitation of Liability. Except in cases where a court of competent jurisdiction has determined
willful misconduct on the part of a Party, each Party’s total liability under this Master Agreement shall not exceed
the Feasibility Study Price or Implementation Price, as the case may be, for the Services that have given rise to the
Dispute.

6.4 Intent. Except for each Party’s indemnificafion obligations under this Agreement, each Party’s
total aggregate liability under this Master Agreement shall not exceed the total cost of the Services rendered and
paid for by the Customer giving rise to the Dispute. The guaranteed savings that are set forth in an applicable
Implementation Services Authorizations Form do not constitute a debt, liability, or obligation of the Customer,
Except in cases of willful misconduct, the Parties intend that the waivers and disclaimers of liability, releases from
liability, limitations and apportionments of liability, and exclusive remedy provisions expressed throughout this
Master Agreement shall apply even in the event of the fanlt, negligence (in whole or in part), strict lability or breach
of contract of the person released or whose liability is waived, disclaimed, limited, apportioned or fixed by such
remedy provision, and shall extend to such person’s affiliates and to its and their partners, shareholders, directors,
officers, employees, confractors and agents. The Parties also intend and agree that such provisions shall continue in
full force and effect notwithstanding the termination, suspension, cancellation or rescission of this Master
Agreement. No officer, director, employee, agent or other individual representative of either Party shall be
personally responsible for any liability arising under this Master Agreement.
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6.5 Remedies. Where remedies are expressly afforded by this Master Agreement with respect to the
Services provided by the Company, such remedies are intended by the Parties to be the sole and exclusive remedies
of the Customer for liabilities of the Company arising out of or in connection with the Services or this Master
Agreement, notwithstanding any remedy otherwise available at law or in equity.

6.6 Survival. Notwithstanding anything to the contrary, the obligations of the Parties under Sections
6.1 through 6.5 shall survive the termination or expiration of this Master Agreement.

ARTICLE 7 - ACCESS AND INFORMATION

7.1 Customer Cooperation. The Customer shall use reasonable efforts to assist the Company in
performing the Services contemplated by this Master Agreement, including providing reasonable access to the
Customer’s Service Location(s), providing information concerning the Service Location(s), making appropriate
Customer personnel available if requested by the Company to assist the Company in performing such Services, and
taking any other actions the Company may reasonably request from time to time to achieve the purposes and intent
of this Master Agreement. :

7.2 Aoccess to Service Locations. Upon the request of the Company, the Customer shall provide the
Company and its Subcontractors with reasonable access to the Service Location(s) to enable the Company to
perform all Services hereunder and to verify and confirm the operation of any installed ECO following the
Substantial Completion Date. The Company also shall have access to the Service Location(s) during the warranty
period specified in Article 5 for purposes of performing its obligations thereunder. The Customer shall provide the
Company with adequate storage and laydown areas at the Service Location(s), as applicable, during the installation

~of ECOs and shall make available any construction power and other utilities required by the Company and its
Subcontractors to perform the Services. The Company and its Subcontractors shall observe all of the Customer’s
safety and security procedures at the Service Location(s), to the extent made known to the Company, and shall not
unreasonably disturb or interrupt the Customer’s operations at such location(s).

7.3 Requests for Information. The Customer shall promptly comply with all reasonable requests by
the Company for information concerning the Service Location(s), as required by the Company to perform the
Services, and information to enable the Company to determine the actual energy savings and load reduction
achieved at the Service Location(s) as a result of ECO implementation. The Customer also shall provide the
Corpany with any information and other assistance reasonably required to verify to the Florida Public Service
Cormission the demand and energy savings achieved and the related costs thereof. The Customer agrees that the
Company may disclose such information obtained by the Company or provided by the Customer pursuant to this
Master Agreement or any supplemental Master Agreement to the Florida Public Service Comumission and to any
other public authority having jurisdiction.

74 Nondisclosure and Use of Confidential Information. Confidential Information shall not be used
for any purpose other than to analyze, implement or complete the Program. Confidential Information shall be held
in strict confidence by the Customer and shall not be disclosed without prior written consent of the Company, except
~ to the Customer’s employees with a need to know the Confidential Information for the purpose of performing work
related to the Program. The Customer shall require all of its agents receiving the Confidential Information to be
bound by the terms of Sections 7.1 through 7.7 of this Master Agreement.

7.5 Required Disclosure. In the event that the Customer is requested or required by legal or regulatory
authority to disclose any Confidential Information or as otherwise required pursuant to the provisions of the Florida
Public Records Act, Chapter 119, Florida Statutes, the Customer shall promptly notify the Company of such request
or requirement prior to disclosure so that the Company may seek an appropriate protective order, at the sole cost of
Company and/or waive compliance with the terms of this Master Agreement. In the event that a protective order or
other remedy is not obtained, or the Company waives compliance with the provisions hereof, the Customer agrees to
furnish only that portion of the Confidential Information that it reasonably determines, in consultation with its
counsel, is consistent with the scope of the subpoena or demand, and to exercise reasonable efforts to obtain
assurance that confidential treatment will be accorded such Confidential Information. Notwithstanding anything to
the contrary, the Parties and their agents may disclose to any and all persons, without limitation of any kind, the tax
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treatment and tax structure of the Program and all materials of any kind (including opinions or other tax analyses)
that are provided to either Party relating to the tax treatment and tax structure of the Program.

7.6 Intentionally Deleted.

7.7 Survival. Notwithstanding anything to the contrary, the obligations of the Parties under Sections
7.1 through 7.7 shall survive the termination or expiration of this Master Agreement. '

ARTICLE 8 - DOCUMENTS AND DATA

8.1 . Ownership Rights. Any Feasibility Study, Feasibility Report or other report or document
furnished or to be furnished by the Company pursuant to this Master Agreement constifute Confidential Information
and shall remain the sole and exclusive property of the Company and may only be used by the Customer through the
grant of a limited license for the operation, maintenance, repair or alteration of any ECO installed by the Company.
The Customer shall not acquire any rights or interest with respect to the Company’s or its Subcontractors’
proprietary technology, know-how, processes or computer software or any other intellectual property that may be
used in comnection with the Services or the supply of equipment and materials hereunder. The Customer
acknowledges that the Company provides Services to other companies and agrees that nothing in this Master
Agreement will be deemed or construed to prevent the Company from carrying on such business. In particular, the
Customer agrees that, notwithstanding anything to the contrary set forth herein, as part of the Company’s provision
of the Services hereunder, the Company may utilize software, methodologies, tools, specifications, models, samples
and documentation, the Company’s Confidential Information, as well as copyrights, trademarks, service marks,
ideas, concepts, know-how, techniques, knowledge or data, which have been originated, developed or purchased by
the Company or by third parties under agreements to provide services for such third parties.

8.2 No Use of Documents After Termination. If any Feasibility Study, Feasibility Report or other
document prepared by the Company under this Master Agreement is terminated, in whole or in part, by the
Customer prior to completion of the installation of any ECO, or the Customer chooses not to proceed with the
implementation of an ECO as set forth herein, then the Customer shall not be entitled to use any such document for
any purpose whatsoever, and the Customer shall promptly return all originals, copies, discs, and other forms of data
to Company. To the extent that the Customer fails to comply with its obligations under this Section 8.2 and
Company incurs damages, Customer shall indemnify and hold Company harmless with respect to all claims, actions,
labilities and costs (including reasonable aftorneys’ fees and costs of litigation) arising out of any unauthorized use
by the Customer.

ARTICLE 9 - INSURANCE

9.1 Insurance to Be Maintained by the Company. At any time that the Company is performing
Services under this Master Agreement at any Customer Service Location, the Company shall keep and maintain,
with insurers of recognized responsibility, the following insurance, which shall include the coverages and limits set
forth below:

9.1.1  Worker’s Compensation Insurance 'covering all of the Company’s employees as required
by law;

9.1.2  Commercial General Liability Insurance, including contractual liability, premises and
operations, broad-form property damage, products/completed operations, independent contractor, and personal
injury coverages, with a limit of not less than $1,000,000 for cach occurrence, combined single limit;

9.1.3  Commercial Automobile Liability Insurance, including coverage for liability arising out
of the use of owned, non-owned, leased or hired automobiles, for both bodily injury and property damage in
accordance with state legal requirements, having not less than $1,000,000 combined single limit per occurrence.
Anything to the contrary notwithstanding, the Company may self insure any requirement of this Section 9.1; and
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9.14  The Company does not maintain errors or omission coverage and is self funded for
claims based on errors and omissions as well as business-related astomobile insurance. Upon request by the
Customer, the Company will provide the Customer with a copy of the financial statements of its parent company,
FPL Group, Inc.

The Company will endeavor, using its commercially reasonable efforts, to secure the General Commercial Liability '

Insurance coverage set forth in Section 9.1.2 above from its Subcontractors.

9.2 Customer Insurance. During and throughout the term of this Master Agreement and until all
amounts payable to the Company pursuant to this Master Agreement are paid in full, the Customer shall maintain, as
of the date of installation of each ECO, (i) comprehensive property insurance, including all risk physical damage
insurance, on each ECQ with replacement cost coverage; and (ii) comprehensive liability insurance for bodily
injury, death, and property damage in the amount of $1,000,000 with coverage in excess of the $100,000 or
$200,000 waiver of sovereign immunity provided for in Section 768.28(5), Florida Statutes, and the indemnity
obligation of Customer shall extend up to but shall not exceed the higher limits of such insurance. The Company
shall be named as an additional insured and as a lost payee as it relates to Customer’s comprehensive liability
insurance policy up to the limits of the Customer’s liability under Section 10.1.2 of this Master Agreement and
policy shall be endorsed to be primary to any insurance maintained by the Company; provided, however, nothing
herein shall be deemed to have waived any defense of sovereign immunity beyond what the Customer is permitted
to assume in accordance with Section 768.28, Florida Statutes. The Customer shall provide the Company and its
assignees with insurance certificates which provide evidence of the insurance coverage under this Master
Agreement, in form and substance reasonably satisfactory to the Company and its assignees. Such certificates shall
provide at least twenty (20) days prior written notice of cancellation or material change, with the exception of ten
(10) days for nonpayment of premiums, to each additional insured and loss payee named therein.

ARTICLE 10 - INDEMNIFICATION

10.1 Personal Injury/Property Damage Indemnity Obligations.

10.1.1 Company’s Indemnity Obligation. The Company shall hold and save the Customer, and
its respective officers and employees harmless against liabilities, damages, losses, and costs, including, but not
limited to, reasonable attorneys' fees, to the extent caused by the negligence, recklessness, or intentionally wrongful
conduct of Comparty and persons employed or utilized by the Company in the performance of the Services under
this Master Agreement. Notwithstanding the foregoing, the Company’s indemmification and hold harmless
obligation under this Section 10.1.1 shall (i) be limited to Two Million Dollars ($2,000,000) per occurrence, and (ii)
not include any liabilities, damages, losses, and costs arising from any negligent act, error or omission of the
Customer, its employees or agents.

10.1.2  Customer’s Indemnity Obligation. The Customer agrees to be fully responsible and liable
to the extent provided by Section 768.28, Fla. Stat., for the negligent acts or omissions of the Customer, its
employees and agents and agrees to be liable for any damages proximately caused by said acts or omissions.
Nothing herein is intended to serve as a waiver of the Customer’s sovereign immunity. Nothing herein shall be
construed as consent by the Customer to be sued by third parties in any manner arising out of this Master
Agreement. '

10.2 Emplovee Claims. In any and all claims against a Party, its affiliates or contractors and their
respective directors, partners, shareholders, officers, agents and employees (collectively, the “Indemnitee™) by an
employee of the other Party (the “Indemnitor”) or of anyone directly or indirectly employed by any of them or
anyone for whose acts any of them may be liable, the indemnification obligations stated in Section 10.1 shall not be
limited in any way by any limitation on the amount or type of damages, compensation or benefits payable by or for
the indemnifyirig Party under any applicable worker’s compensation law, disability law, or other employee benefit
law.

10.3 Defense of Claims. An Indemnitor shall have the right to defend an Indemnites by counsel
(including insurance counsel) of Indemnitor’s selection reasonably satisfactory to the Indemnitee, with respect to
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any claims within the indemnification obligations hereof. The Parties shall give each other prompt written notice of
any asserted claims or actions indemnified against hereunder and shall cooperate with each other in the defense of
any such claims or actions. No Indemnitee shall settle any such claims or actions without prior written consent of
the Indemnitor.

104  Payment. In the event that either Party is required to make an indemnity payment under this
Article 10, such Party shall promptly pay the Indemnitee the amount so determined. The amount owing to the
Indemmitee shall be the amount of such Indemnitee’s actual out-of-pocket loss or expense, net of any insurance or
other recovery paid to such Indemnitee. If there should be a dispute as to the amount or manner of determination of
any indemnity obligation, the Indemnitor shall nevertheless pay when due such portion, if any, of the obligation as is
not subject to dispute. Upon the payment in full of any claim, the Indemnitor making payment shall be subrogated
to the rights of the Indemnitee against any person with respect to the subject matter of such claim.

10.5 Survival. The obligations of the respective Parties under this Article 10 shail survive the

termination or expiration of this Master Agreement with respect to any claims or liability arising prior to such
termination.

ARTICLE 11 - HAZARDOUS MATERIALS

The Customer shall have sole responsibility and liability with respect to the proper identification, removal
and disposal of any hazardous materials (e.g., asbestos) or correction of any hazardous condition at a ‘Service
Location which affects the Company’s performance of the Services under this Master Agreement. If, during the
course of performing the Services, the Company becomes aware of any such hazardous materials or hazardous
condition, the Company shall promptly report such matter to the Customer and before disturbing (or further
disturbing) such materials or condition. Work in the affected arcas shall be resumed by the Company only upon the
written notice from the Customer that such materials have been removed or such condition has been corrected, and
then only if such continuation of work shall not violate any applicable law or permit. The Customer shall, to the
fullest extent permitted by law, indemnify, defend and hold harmless the Company and its Subcontractors with
respect to any liability, cost or expense of whatever nature incurred as a result of any such hazardous materials or
hazardous condition.

ARTICLE 12 - TITLE, RISK OF LOSS, SECURITY INTEREST AND TAXES

12.1 Passage of Title. Upon the Compary’s receipt of full payment for Services performed under each
Implementation Services Authorization Form, legal title to each installed ECO, including all equipment and
. materials comprising a part thereof, shall pass to the Customer upon the Substantial Completion Date for the ECO.
The Company agrees to use reasonable measures to prevent damage or risk of loss of any ECO located at a Service
Location. Notwithstanding anything contained herein to the contrary, the Customer shall bear all risk of loss or
damage of any kind with respect to all or any part of an ECO located at a Service Location, whether installed or not,
and the Customer shall hold the Company harmless from and pay for the repair or replacement of any ECO or
component thereof stolen, lost, destroyed or damaged at a Service Location, unless such loss or damage is directly
caused by the Company or an Subcontractor retained by the Company. Loss or damage to an ECO directly caused
by the Company or its Subcontractor shall be the responsibility of the Company. The Customer hereby releases and
waives, and will cause its insurers to release and waive, any right of subrogation against the Company and each of
its Subcontractors. :

12.2 Warranty of Title. The Company warrants good title to all ECO’s and components thereof
furnished or installed by the Company or its Subcontractors, and the Company warrants that title to such EC(¥s and
components shall pass to and vest in the Customer as set forth in Section 12.1 free and clear of all liens, claims,
charges, security interests, encumbrances and rights of other parties arising as a result of the actions or failure to act
of the Company, its Subcontractors, or their employees.

12.3 Taxes. The Customer agrees to pay any taxes and assessments, whether real or personal, which
are now or hereafter imposed or assessed by any governmental authority, whether it be federal, state or local, with
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respect to the installation, delivery, sale, use, operation or maintenance of the ECO’s, and to make all filings in

respect of any such taxes and assessments. The Company shall have no obligation or liability with respect to amy
property tax nor with respect to any income; excess profits, or revenue tax charged or levied against the Customer as
a result of this Master Agreement. Except as otherwise provided under Section 12.4, the Company shall pay any
sales and use taxes imposed on the ECO’s prior to the Company’s delivery or installation of the ECO’s, as required
by applicable law, subject to any sales and use tax exemptions available to the Company and the Customer.

124 Direct Purchase Procedure.

12.4.1 Administrative guidelines governing the taxability of materials purchased for public
works contracts, such as the Services under this Master Agreement, are contained in Rule 12A-1.094, Florida
Administrative Code. . ‘

12.42 The exemption in Florida Statutes Section 212.08(6) is a general exempiion for sales
made directly to the Customer, who is a State of Florida governmental entity. A determination whether a particular
transaction is properly characterized as an exempt sale to a governmental entity such as the Customer or a taxable
sale to or use by a contractor such as the Company shall be based on the substance of the transaction, rather than the
form in which the transaction is cast. The determination of whether the substance of a particular transaction is a
taxable sale to or use by a contractor such as the Company or an exempt direct sale to a governmental entity such as
the Customer, based on all of the facts and circumstances surrounding the transaction as a whole, is ultimately made
by the Florida Department of Revenue.

7 12.4.3 The conditions that must be met to satisfy the requirements of Rule 12A-1.094, Florida
Administrative Code, and establish that the Customer rather than the Company is the purchaser of materials,
include:

12.4.3.1 The Customer must execute the purchase orders for the tangible personal
property involved in the contract, which must include the Customer’s consumer certificate of exemption number.
The Corapany may present the Customer’s purchase orders to the Vendors of the tangible personal property;

12.4.3.2 The Customer must acquire title to and assume liability for the tangible personal
property at the point in time when it is delivered to the Service Location until the time it is incorporated as real

property;
. 12.4.3.3 Vendors must directly invoice the govemmental entity for supplies;

12.4.3.4 The Cusiomer must directly pay the Vendors for the tangible personal property;
and :

12.4.3.5 The Customer must assume all risk of loss or damage for the tangible personal
property involved in the contract, as indicated by the Customer’s acquisition of, or inclusion as the insured party
under, insurance on the building materials.

ARTICLE 13 - FORCE MAJEURE

If a Party is prevented or delayed in the performance of any such obligation by a Force Majeure Event,
such Party shall immediately provide notice to the other Party of the circumstances preventing or delaying
performance and the expected duration thereof. Such notice shall be confirmed in writing as soon as reasonably
possible. The Party so affected by a Force Majeure Event shall endeavor, to the extent reasonable, to remove the
obstacles which prevent performance and shall resume performance of its obligations as soon as reasonably
practicable. Notwithstanding the foregoing, the occurrence of a Force Majeure Event shall not relieve the Customer
is payment obligations for Services rendered set forth in Article 3, Feasibility Study and Report and Article 4,
Installation and Implementation.

-

Page 15 of 20 Rev 08/15/08

248




ARTICLE 14 - CHANGES

Upon receiving such a request, the Company may at its sole option prepare and deliver a proposed Change
Order to the Customer listing the price of the Changes. If the Customer fails to return an executed Change Order, a
sample copy of which is attached to this Master Agreement as Schedule E, the Company shall have no obligation to
complete the Changes. A Change also may result from any failure of the Customer, or its representatives or agents,
to fulfill its obligations hereunder, which failure materially adversely affects the Company’s cost, schedule or
performance under this Master Agreement. Should any Change cause a material increase or decrease in the cost of
or time required for the Company’s performance, or otherwise affect any provision of this Master Agreement, the
Company may propose an appropriate adjustment. The Company shall not be obligated to proceed with or perform
any Change requested by the Customer hereunder until the Parties have agreed in writing upon any such adjustments
resulting from the Change. Except to the extent a Change specifically results in an amendment or adjustment to one
or more provisions of this Master Agreement, all provisions of this Master Agreement shall apply to all Changes,
and no Change shall be implied as a result of any other Change.

ARTICLE 15 - TERMINA"I‘ION AND DEFAULT

15.1 Termination for Convenience. Either Party may terminate this Master Agreement, in its sole
discretion, at any time, without further liability, upon ten (10) days prior written notice to the other Party; provided,
however, that such termination shall not apply with respect to any Services or work of the Company previously
ordered by the Customer under an Authorization Form executed by the Customer on or prior to the termination date.
With respect to any such previously ordered Services or work, including any previously implemented ECO or ECO
under implementation, this Master Agreement and the applicable Customer-authorized proposals, shall remain in
full force and effect in accordance with their terms, unless both Parties specifically agree in writing to the contrary.

152 Termination for Cause.

15.2.1 _Termination by Either Party for Default. A Party shall have the right to terminate this
Master Agreement or a Customer-authorized Implementation Services Authorization Form for cause if: (a) any
proceeding is instituted against a Party seeking to adjudicate such Party as bankrupt or insolvent, or if such Party
makes a general assignment for the benefit of its creditors, or if a receiver is appointed on account of the insolvency
of such Party, or if a Party files a petition seeking to take advantage of any other law relating to bankruptcy,
insolvency, reorganization, winding up or composition or readjustment of debts and, in the case of any such
proceeding instituted against such Party (but not by such Party) such proceeding is not dismissed within sixty (60)
days of such filing; (b) the Customer fails to perform any payment obligation under this Master Agreement and fails
to cure such obligation within ten (10) days written notice from the Company; or (¢) a Party substantially fails to
perform any non-payment obligation under this Master Agreement and fails to cure or commence and diligently
proceed to cure such obligation within thirty (30) days written notice from the other Party. Subject to Article 6, in
the case of such a termination by a Party, to the extent that the reasonable and necessary costs of completing any
Services previously ordered by the non-defaulting Party under this Master Agreement, including compensation for
obtaining a replacement contractor or for obtaining additional professional services required as a consequence of the
defaulting Party’s breach, exceed those costs which would have been payable to the defaulting Party but for the
defaulting Party’s breach, the defanlting Party shall pay the difference to the non-defaulting Party. The Customer
shall pay the Company an amount (to the extent not already paid) equal to the sum of all of the Company’s
reasonable costs incurred in performing the Services up to the termination date, including all costs incurred with
respect to any Subcontractors; provided that the Company makes available to the Customer all of the work product,
equipment and materials produced or obtained by the Company in performing such Services (except any and all
intellectual property of the Company or third parties).

1522 Payment. All amounts payable by either Party pursuant to Sections 15.1 and 15.2 shall
be due within thirty (30) days following the submission by the other Party of an invoice therefor, which invoice shall
include I reasonable detail an itemization of costs with respect to any amounts measured on the basis of
reimbursable costs. Reimbursable costs also shall be subject to audit by the other Party, at the other Party’s expense
upon reasonable advance notice; provided that such andit shall be completed within sixty (60) days following the
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submission of the invoice. Amounts not paid by either Party to the other when due hereunder shall bear interest,
from the date payment was due to and including the date of payment at the Delayed Payment Rate.

ARTICLE 16 - DISPUTES

16.1 No Set-Off. Anything to the contrary notwithstanding, all payments under this Master Agreement
shall be made without set-off or deduction. Any payment not made by the date required by the Master Agreement
shall bear interest from the date on which such payment was due and payable through and including the date such
payment is actually received at the Delayed Payment Rate. If, as a result of a Dispute settled in favor of Customer, a
refund is owed to Customer, then the amount of the overpayment shall bear interest from the date on which such
payment was received by the Company through and including the date that the overpayment is refunded by the
Company at an annual rate equal to the Delayed Payment Rate. '

16.2 Pendency of Dispute. The existence of any Dispute, controversy or claim under this Master
Agreement, or the pendency of the Dispute settlement or resolution procedures set forth in this Master Agreement,
shall not in and of themselves relieve or excuse either Party from its ongoing duties and obligations hereunder or
thereunder.

16.3 Alternative Dispute Resolution Process. Upon the written request of either Party, the Parties
will meet for the purpose of resolving such Dispute. The Parties agree to discuss the problem and negotiate in good
faith to attempt to resolve the Dispute. No formal proceedings may be commenced until either Party concludes in
good faith that resolution of the Dispute through continued informal negotiations does not appear likely. Disputes
that cannot be settled to in a2 manner described via informal discussions may be settled, but shall not be obligated to,
mutually agree to non-binding mediation. Mediation must occur within twenty (20) business days after the Parties
agree to submit the dispute to mediation, and the duration of the mediation shall be limited to one (1) business day.
The Parties shall mutually select an independent mediator experienced in commercial information system contract
disputes, and each Party shall designate a representative(s) to meet with the mediator in good faith in an effort to
resolve the Dispute. The specific format of the mediation shall be left to the discretion of the mediator and the
designated Party representatives.

ARTICLE 17 - ASSIGNMENT

17.1 Master Agreement Binding. This Master Agreement and each Customer-authorized Feasibility

Study and implementation of a Feasibility Report pursuant to a Customer-authorized Implementation Services -

Authorization Form entered into by the Parties shall be binding upon, and shall inure to the benefit of, the Parties
and their successors and permitted assigns.

172 Permitted Assignment. (a) The Customer may not assign this Master Agreement without the prior
written consent of the Company. No such assignment by the Customer or consent by the Company to the
Customer’s assignment shall release the Customer of any of its obligations under this Master Agreement or any
associated supplements or Schedules. (b) The Company may, without notice to the Customer, assign this Master
Agreement, any supplements, or Schedules, and any of the Company’s rights hereunder or thereunder (i) in the event
of a merger, acquisition or divestiture, the Company may assign to an entity or individual acquiring greater than fifty
percent (50%) of the assets or voting securities of the Company and provided such assignee assumes the Company’s
obligations under this Master Agreement and the Company provides the Customer of such assignment and
assumption, or (ii) to a third party financing institution upon notice to the Customer. WNotwithstanding such
assignment, the Company shall remain liable and responsible to the Customer for all of the Company’s obligations
and other performance requirements set forth in this Master Agreement and all exhibits, appendices, Schedules,
supplements, and attachments hereto. No assignee shall be responsible for any obligations of the Company unless
and until the Customer receives express written notice from such assignee which expressly states that such assignee
has assumed the. obligations of the Company, and assumption of any of the Company’s obligations shall not bind
any other assignee unless such assignee also expressly assumes such obligations in a written notice issued to the
Customer. Any assignee shall have the right (but not the obligation) to cure any default or breach by the Company
of its obligations to the Customer in accordance with the terms of this Master Agreement. No curing of any defaults
or breaches by any assignee shall be construed as an assumption by any assignee of any of the obligations,
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covenanis, or Master Agreements of the Company. (c) Any assigtunent which does not comply with the provisions
of this Section 17.2 shall be null and void.

17.3 No Third Party Beneficiaries. Except as otherwise expressly provided herein, this Master
Agreement nor any term or provision or obligation arising hercof or hereunder shall be construed as being for the
benefit of any Party not a signatory hereto.

174  Timing of Receipt. Notices sent by mail shall be given as of four (4) business days after the date
of the postmark, and notices delivered by overnight courier shall be deemed received on the date when left at the
address of the recipient. Notices sent by fax shall be effective the date faxed, if a business day, or the following
business day otherwise.

ARTICLE 18 - GENERAL PROVISIONS

18.1 Entire Master Agreement. This Master Agreement, including the Schedules attached hereto and
any exhibits attached thereto, sets forth the full and complete understanding of the Parties relating to the subject
matter hereof as of the Effective Date, and supersedes any and all negotiations, agreements and representations
made or dated prior hereto with respect to the subject matter of this Master Agreement. Any actions or Services
described in this Master Agreement which were performed or implemented by the Parties prior to the Effective Date
shall for all purposes be deemed to have been performed under this Master Agreement.

18.2 Amendments. No change, amendment or modification of this Master Agreement or Schedule or
exhibits thereto shall be valid or binding upon the Parties unless such change, amendment or modification shall be in
writing and duly executed by both Parties.

18.3 Status of the Parties. The Company and its Subcontractors shall be independent contractors with

respect to the Services performed hereunder irrespective of whether such Subcontractors are approved by the

- Customer, and neither the Company nor its Subcontractors, nor the employees of either, shall be deemed to be the

employees, representatives or agents of the Customer. Nothing in this Master Agreement shall be construed as

inconsistent with the foregoing independent contractor status or relationship, or as creating or implying any
partnership, joint venture, trust or other relationship between the Company and the Customer.

18.4 Customer & Company. The Parties hereby represents and warrants to the other Party that (i) the
execution and delivery by a Party of this Master Agreement and the performance of its obligations hereunder have
been duly authorized by all requisite actions and proceedings; are not inconsistent with and do not and will not
confravene any provisions of a Party’s organizational documents or any applicable law, rule or regulation; have been
approved by all necessary persons or entities; and do not and will not conflict with or cause any breach or default
under any agreement or instrument to which a Party is a party or by which it or any of its properties is bound; and
(ii) this Master Agreement has been duly executed and deliversd by the Parties and constitutes the valid and legally
binding obligation of cach Party, enforceable against the other Party in accordance with its terms, except to the
extent that enforceability may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or
similar laws and subject to general equitable principles.

18.5 Drafting Interpretations and Costs. Preparation and negotiation of this Master Agreement has
been a joint effort of the Parties and the resulting document shall not be construed more severely against one of the
Parties than against the other. Each Party shall be responsible for its own costs, including legal fees, incurred in
negotiating and finalizing this Master Agreement.

18.6 Captions. The captions contained in this Master Agreement are for convenience and reference
only and in no way define, describe, extend or limit the scope or intent of such document or the intent of any
provision contained therein.

18.7 Severability/Divisible Contracts. (a) The invalidity of one or more phrases, sentences, clauses,
Sections or Articles contained in this Master Agreement shall not affect the validity of the remaining portions
thereof so long as the material purposes of such document can be determined and effectuated. (b) Each Customer-
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authorized proposal for Services under this Master Agreement shall constitute a separate and divisible contract
which the Company may assign to one or more assignees, in whole or in part, and each and every such assignee of
the Company shall be entitled to the benefits and rights of the Company under this Master Agreement, and shall be
entitled to exercise the rights of the Company under this Master Agreement. No assignee shall be responsible for
any obligations of the Company except as expressly assumed in writing by such assignee in accordance with the
terms and conditions of Section 17.2.

18.8  Further Assurances. The Company and the Customer each agree to do such other and further acts
and things, and to execute and deliver such additional instruments and documents, as either Party may reasonably
request from time to time whether at or after the execution of this Master Agreement, in furtherance of the express
prov1510ns of this Master Agreement.

18.9  Applicable Law and Venue. This Master Agreement shall be governed by, construed and enforced
in accordance with the laws of the State of Florida, exclusive of conflicts of laws provisions. Any disputes resulting
in litigation between the Parties shall be conducted in the state or federal courts of the State of Florida. Proceedings
shall take place in the Circuit Court for Indian River County, Florida or the United States District Court for the
Southern District of Florida.

18.10 Counterparts. This Master Agreement may be signed in any number of counterparts and each
counterpart shall represent a fully executed original as if signed by both Parties.

18.11 Waiver of Jury Trial. EACH OF THE PARTIES HERETO HEREBY KNOWINGLY,
VOLUNTARILY AND INTENTIONALLY WAIVES THE RIGHT EITHER OF THEM MAY HAVE TC A
TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED HERON, OR ARISING OUT OF, UNDER OR
IN CONNECTION WITH THIS MASTER AGREEMENT, OR ANY COURSE OF CONDUCT, COURSE OF
DEALING, OR STATEMENTS WHETHER ORAL OR PARTY HERETO. THIS PROVISION IS A MATERIAL
INDUCEMENT FOR THE PARTIES ENTERING INTO THIS MASTER AGREEMENT.

18.12 No Waiver. The failure of a Party to enforce, insist upon, or comply with any of the terms,
conditions or covenants of this Master Agreement, or a Party’s waiver of the same in any instance or instances shall
not be construed as a general waiver or relinquishment of any such terms, conditions or covenants, but the same
shall be and remain at all times in full force and effect.

18.13  Notices. All notices, demands, offers or other written communications required or permitted to be
given pursuant to this Master Agreement shall be in writing signed by the Party giving such notice and shall be
mailed by U S. Mail, postage prepaid, via courier or faxed as follows:

- to the Company:
FPL Energy Services, Inc.

6001 Village Boulevard

West Palm Beach, Florida 33407

Fax: (561) 681-3088

Tel.: (561) 681-3079

Attention: DAC Manager Engineering & Construction

If to the Customer:

Indian River County

Attn: Lynn Williams, Facilities Manager
1801 27" Street, Vero Beach, FL 32960-3365
Phone: (772) 226- 3491

Facsimile: (772) 226-3495

Each Party shall have the right to change the place to which notices shall be sent or delivered or to specify additional
addresses to which copies of notices may be sent, in either case by similar notice sent or delivered in like manner to
the other Party.
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IN WITNESS WHEREOF, the Parties hereto have executed this Master Agreement by and through their

duly authorized representatives as of the Effective Date.

Authorized By the Company:

FPL Energy Services, Inc.,
a Florida corporation

BY:

NAME: Gregory T. Hanlon

TITLE: Vice President & General Manager

DATE:

Attest: J. K. Barton, Clerk

By

Deputy Clerk

Authorized By the Customer:
INDIAN RIVER COUNTY
BOARD OF COUNTY
COMMISSIONERS

By:
Sandra L. Bowden, Chairman

Approved by BCC August 19, 2008

Approved:

County Administrator

Approved as to form and legal
ffipieney:

_‘_g_,’(—!" . }7:7_ -~

Marian E. Fell
Senior Assistant County Attormey

~ Page 20 0f20 Rev 08/15/08

253




ATTORNEY’S MATTER: 8/19/08

Ofce of

[SA .

INDIAN RIVER COUNTY

ATTORNEY

William G. Collins II, County Attorney

William K. DeBraal, Deputy County Attorney
Marian E. Fell, Senior Assistant County Attorney
George A. Glenn, Assistant County Attorney

MEMORANDUM

TO: The Board of County Commissioners

FROM:‘T[GP William G. Collins Il - County Attorney

DATE: . August 11, 2008

SUBJECT: Value Adjustment Board Citizen Appointee

Due to the recent changes made by the Legislature to the Value Adjustment
Board, it is necessary for the Board to appoint a resident of Indian River
County who owns property in the county and claims that property as his
homestead. The position for the Value Adjustment Board citizen appointee
was advertised on both the County and Clerk web sites. Two applications
have been received by the Clerk to the Board. Upon review of the
applications, both candidates meet the statutory requirements to serve on
the Value Adjustment Board.

RECOMMENDATION:

Select from among the two applicants for the citizen position on the Value
Adjustment Board. '

WGC/nhm
attachments: 2 applications

cc: Maria Suesz

Duane Weise

fan Qiver G Approved Pale

Christopher Harrigan m:znnf,l: A gjgjgg
Legal - (; -O?

APPROVED FOR _—__Z-14-0 % Budgel '
Ty Ry
“~ Risk Mar. | 4

Car®* OOUINTY A TTAr e,




4,

VALUE ADJUSTMENT BOARD
CITIZEN MEMBER
APPLICATION FORM

Name: Dd‘a‘"f?fi& [»\/6’-}‘56’»

Address: ¥4 835 Oecereast Ly-

Ve re BeacH, 750 3A96 3

Contast Numbers

A. Phone
1. Home: 772-&8%I-07& ¢
2. Office:
3. Cell:

B. Fax:

c.  EMal: OHWEISE @ Cimanst, Vet

Background information: 4 yeg75-> b€y 7(-2'7-?( HBssegs6v B&W’ EJ—

Arcensed KReol Estefe’ Brelesr vn Aloridey

frcpy Semd  Preiessrenel K fegde ey iw Floved e

SenYess o Ourrer Resilenfiols Commeras] Comsfoipnlinz O 8mp.

5,
Cﬂ e R 14 }P fP

Mg degree -~ U of Chegoas
_—— v

Attrihutj.s I can bring to resolving tax disputes: £ < g /e 0L cifj pheses
oy T fPopruyseer Sovppes

U der adand Tilregne e s’ ©F prpdd/-e gjdeT) oot svddiieg v ores

Jomd deyefopad and v 4y V;_,y}.g,';éf,d

6. indian River County resident since __2¢ p L Reof .
7. Property Tax 1.D. Number of my homestead 'pr rty in Indian River County:
Bi=-35~28-0081T= 0000~ 00033 )& |
73,80
8. Oath: -

| affirm that | am a resident of indian River County; that | own homestead proparty
in Indian River County; that [ am not a member of nor an employee of a taxing
authority; and that | do not now, nor have | in the past, represented property
owners in administrative ot judicial review of property taxes.”

Signature

Pvane M h/935‘?’

Printed Name

Note: Submit appiication by August 12, 2008 to:

Maria Suesz, Supervisor

As Clerk of the Value Adjustment Board
County Administration Bullding A
Clerk to the Board Office '

1801 27™ Street

Vero Beach, FL 329680

Phone: 772-226-1436

Fax; 772-978-1857

E-Mail: msuesz@clerk.indian-river.org
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EDUCATION: B S mElecmcai Engineering — Univ. of Cincinnati
¥28%: Blectrical Engineering - Syracuse University
MBA University of Chicago

PROFESSIONAL EXPERIENCE

25 Years Educational & Commercial TV. Mgr.of Engr GE TV & CATV Division
30 Years Owner & President of Construction Corp., Aﬂama; Ga. area

45 Years licensed Professional Engineer

30 Years licensed Real Estate Broker

12 Years member of SCORE as business consultant

3+ Years WWII Vet - Atomic Aide assigned to Oak Ridge, Tenn. project
Service on numerous Condominium, Town Homes & Subdivision Boards

COMMUNITY SERVICE Experience:
Member of County Board of Tax Assessors
Vice Chairman, - Board of Adjustment and Aggeals
Chairman, County Home Builders Advisory Board
Vice-chairman, - Citizens Advisory Board to County Board Of Education
Member of County Long Range Comprehensive Planning Committee
Vice-chairman - County Economic Development Council
Founder, - Madison Forum Group (a citizens oversight organization)
Advisor and consultant to many elected officials
Chairman - Professional Engineers Assn. of Chicago
Member of Taxpayers Assn. of indian River County
Chajrman — Republican precinet 208 of Indian River County
Member of Executive Committes Indian River County Republican Party
Member First Presbyterian Church, Vero Beach, Florida
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W -
_ STATE OF FLORIDA AG# 384 E ’4 rali

% DEPARTMENT OF BUSINESS AND
'PROFESSIONAL REGULATION ,;

‘3K3041574  07/03/08 088001567

REAL ESTATE BROKER
WEISE, DUANE LiARTIN

15 - LICENSED under the provisions of Ch. 4785

Espiration date: EEF 30, 2010 LBBD?:QB‘UZS
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~ The Employees And
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Of Assessors And To The
- Citizens Of Cobb County
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Indian River County 2008 Curr Year Assessment vata O/ L&/ VD LLidOiua

APp1080

31392600017000000033.0 Ing

WEISE, DUANE MARTIN (LE)(1/2)

Street Number Dr Name . Unit City Zip Code

8485 ___ SEACREST DR VERO BEACH 32963
Mail 8485 SEACREST DR
VERQ BEACH FI, 32963

* k% % %k Kk % * Exemptions * ® % % % % *

Homestead: Year Percentage

' 5 2002 0

wholly Year Amount /Pct

: 0 0 0

Digability Year Amount
0 0 0

Disability Year Percentage
0 0 0

widow (ex) Year
4] ' 0

Senior Hmstd Year Parcentage
0 0 0 {More...) :

PROP20 Please enter the parcel or account number (or press desired function)

- Fi1=Add F2=Change F3=Exit F4=Prompt F7/F8/F17/F18=Scroll F24=More Keys
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VALUE ADJUSTMENT BOARD
CITIZEN MEMBER
APPLICATION FORM

1. Name: _{! !:;ﬁ.’.:s ﬁ; They ﬂ”[{ ack JJ;? i j;f;tif‘)

2. Address: /U257 ,/7?0 L ALM’/C _
ety Puoch P 2296 ¢

3. Contact Numbers
: A. Phone
1. Home: F7K- SEIT2
2. Office: SHF- TR T2
3. Celll 7L~ Zests SE/O
B. Fax: SHA 2 F295T
c. E-Mail: (%’ﬁ-{iﬂ gﬁg I ggg f'Cé‘-»gE & E,@d. s S e [ YA e.fj
4. Background Information: Txacher Cogots Cozel
a5 e A SAZEEAfot e T o dra carre. Y

_‘AAJJ,‘_?'_ o pliry Besedls o L &G AL o ot it gZel | -
A feizds _* fzf&’%ﬁﬂﬂ o i P =4 ,Q.'{e./‘a/f-c..{, - ‘
é’é/{'/r'i’?&r{’ ot | el o 5L o i fheay L O I Al zim E'LJfW .

5, Attributes I can bring to resolving tax disputes: fmﬁﬁ} w_s,aﬂoe:.dp;['

Oc‘?v" ol Pleap b ovef OH I g 1 praLle el HAL

2 e gtV e Pl Ut A S 7 "
“Life s pleasost Theath b ﬂﬂpﬁfé’é/‘ Tt Fmasbin dduts frhe Frothfor. "

GG — T Seac #5108
6. indian River County resident since 94 Lf ‘ .
7. Pr%pertg Tax [.D. Number of my homestead property in Indian Rivér County:
3 9 i Dbope OLLD pogzo. 0
8.  Oath: |

u| affirm that | am a resident of indian River County; that | own homestead property
in Indian River County; that 1 am hot a member of nor an employee of a taxing
authority; and that 1 do not now, nor have | in the past, represented property

owners in ac_imlnistrative or judicial review of property taxes.”

déd Jéb‘f%‘ IK;JLLA f‘\%@c‘)g_,&___,

Signature

" Printed Name

__Cf;lﬂf%‘%ﬂ:&' (Posch T‘Kf('i}_‘c,‘_a_?ff}

Note: Submit application by August 12, 2008 to:

 Maria Suesz, Supervisor
As Clerk of the Value Adjustment Board
County Administration Building A
Clerk to the Board Office
1801 27" Strest
Vero Beach, FL 32860
Phone: 772-226-1436
Fax: 772-978-1857
E-Mail: msuesz@clerk.indian-river.org
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[Indian River County 2008 Curr Year Asgessment Data 8/12/08 11:37:35
) AP01090
33391100006011000020.0 Ing
JARRIGAN, CHRISTOPHER
Street Number Dr Name . Unit City Zip Code
1005 ___ 20TH AV VERQ BEACH 32960
Vail 1005 20TH AVE
VERQO BEACH FIL. 32960
* * * Kk * * % Exemptlons * * % * * * %
Homestead Year Percentage
250 0 2008 0
wholly Year Amount /Pct
0 0 0
Disability Year ~_Amount
0 0 0
Disability Year Percentage
0 0 0
widow (er) Year
0 c
Senior Hmstd Year Percentage
0 0 0 (More...)

PROP20 Please enter the parcel or account number (or press desired function)

Fl=Add  F2=Change F3=Exit F4=Prompt F7/F8/F17/F18=8croll F24=More Keys
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BCC AGENDA
August 19, 2008
ITEM 14.A1

INDIAN RIVER COUNTY
BOARD OF COUNTY COMMISSIONERS

INTER-OFFICE MEMORANDUM

. T10: Members of the Board of County Commissioners
DATE.: August 13, 2008
SUBJECT: Florida Manufécturing Extension Partnership

FROM: Commission Chairman, Sandra L. Bowden

Gene Lussier, Chairman of the Florida Manufacturing Extension
Partnership (MEP) will be presenting the 5-year (2003 — 2008) Executive
Summary of the Economic Impacts of the Florida MEP on the Florida
Economy. (backup attached)

SLB/emc
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The Economic Impacts of the
Florida Manufacturing Extension Partnership Program
on the Florida Economy

3 Year Executive Summary
(2003 —-2008)

The Florida Manufacturing Extension Partnership (MEP) program is supported by the National Institute of
Standards and Technology in the U.S. Dept. of Commerce and the state of Florida to help small- and medium-size
manufacturers identify and implement advanced manufacturing and management technologies. Through a network
of resources, the MEP links client firms with local and national sources of expertise to address specific problems.
This study estimates the total economic contribution to the Florida economy from firms whose employment, sales,
or investment activity changed as a direct result of assistance provided by the Florida MEP.

Florida MEP clients are surveyed, by an independent third party survey company, to determine the economic impact
resulting from their relationship with the MEP program. Clients are surveyed roughly one year after the completion
of a project and asked a number of questions relating to changes in efficiency and cutput as well as questions
relating to the quality of the MEP services they received. In Quarter 2 2003 through Quarter 1 2008, 622 companies
surveyed reported that, as a result of their relationship with the Florida MEP they have: !

Created or retained 7,282 jobs that otherwise would not have existed
Increased and retained $719.8 million in sales

Spent $162.7 million on new investment

Experienced $108.5 million in cost savings

The effects of this increased economic activity, extends beyond the client firms. Increased sales by Florida MEP
client firms require that they increase their purchases of intermediate goods and services from companies located in
Florida and elsewhere to support their increased output. The supplying companies, in turn, generate additional
demands of their own. In this way, dollar expenditures for final demand can be traced backward to all of the affected
industries in the regional economy. In addition, the income from new jobs generated by Florida MEP clients and the
supplying firm’s results in increased demand for consumer goods. Each of these effects, in turn, generates
subsequent ripples throughout the Florida economy. The sum of these direct, indirect, and induced effects suggests
that small- and medium-size manufacturing companies that increased or retained jobs or sales and/or increased
investments with assistance from the Florida MEP are responsible for: *

Creating or retaining 20,934 jobs that paid a total of $966.5 million in employee wages and benefits
Increasing or retaining economic output worth $3.8 billion

Contributing or retaining $1.5 billion of gross state product

Generating or retaining $380.9 million in additional tax and non-tax revenues at the Federal, stafe, and local
government levels, including $102.9 million at the state and local level

*No client is surveyed more than once in a 12 month period. Data is from 20 Quarterly Surveys, Quarter 2 2003 — Quarter 1 2008, which were conducted
from July 2003 —May 2008. Clients are asked about impacts experienced over the past year.

ZReported impacts modeled using IMPLAN Pro version 2.0 software, All results, except tax and employment, are presented in 2006 doliars. Modeling
procedures available upon request. :

264




INDIAN RIVER COUNTY

SOLID WASTE DISPOSAL DISTRICT

BOARD MEMORANDUM

Date: August 13, 2008

To: Joseph A. Baird, County Administrator

Thru: W. Erik Olson, Director of Utility Service

From: Himanshu H. Mehta, P.E., Managing Diréctorf Solid Waste Disposal District %

Subject: Notice of Scheduled Public Hearing on September 9, 2008 to amend SWDD Rate
Resolution

Please be advised that the following public hearing has been scheduled for the September 09,
2008, meeting of the Solid Waste Disposal District Board of Commissioners:

Adopt an Amendment to the SWDD Rate Resolution to implement

rate differentials for certain categories of soils.

APPROVED FOR AGENDA:

By:

JosephiA. Baird, County Administrator

%ﬂ@f /3 2008
Date *

Fo

SWDD - Agenda Public Hearing Contaiminated Soils (2).doc

proposed changes
presented to the SWDD Board on August 12, 2008 in SWDD Agenda item 15B2 concerning

e

Indian River Co.

Ap‘p/r_qxed

Administration

A

SWDD Director E)% { 1 /08
Budget 7 4[ p'ﬂ%}
Legal [ W

Page -1
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INDIAN RIVER COUNTY

SOLID WASTE DISPOSAL DISTRICT

AGENDA ITEM
DATE: AUGUST 4, 2008
TO: JOSEPH A. BAIRD
COUNTY ADMINISTRATOR
THRU: W. ERIK OLSOBSQQF
DIRECTOR OF Y SERVICES
THRU: HIMANSHU H. MEATA, P.E., MANAGING DIRECTOR

SOLID WASTE DISPOSAL DISTRICT

FROM: DONNA C. STARCK, ASSESSMENT COORDINATOR
SOLID WASTE DISPOSAL DISTRICT

SUBJECT: 2008 PETITION HEARING
SOLID WASTE DISPOSAL DISTRICT ASSESSMENT FEES

BACKGROUND

The Solid Waste Disposal District annual assessment notices are scheduled to be officially dated
and mailed by the Property Appraiser on August 20, 2008. Petitions may be filed by property
owners who wish to contest their assessment with the Solid Waste Disposal District Board within
25 days of the date of the assessment notice. Petitions for this yea1 must be filed by 5:00 p.m. on
September 15, 2008.

A SWDD petition hearing must be scheduled to hear all petitions no earlier than 30 days and no
later than 60 days after the day the notices are mailed. The optimum period for scheduling the
Solid Waste Disposal District Board Petition Hearing is during the period from October 15, 2008
t0 October 20, 2008.

RECOMMENDATION

SWDD staff requests the SWDD Board review this matter and schedule the SWDD Petition
Hearing at a time and date during the period of October 15, 2008 — October 20, 2008, Staff
recommends scheduling the 2008 SWDD Petition Hearing on October 16, 2008 at 9:00 am. in
the Indian River County Administration Complex, Building A, County Commission Chamber.

APPROVED FOR AGENDA

! | SWDD DirectorQq’j
COUNTY ADMINISTRATOR (

Indian River Co. | Approved Date
2]
Budget & v O3

Legal

FOR: ﬂxjfm/’ /2 98"

Administrator

FASWDD\Donna Starck\denna's files\Donna's Agenda ems\2008\Agenda ftem - 2008 Petition Hearing.doc

)
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