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Joseph A. Baird, County Administrator 

William G. Collins II, County Attorney 

Jeffrey K. Barton, Clerk to the Board 

Peter D. O'Bryan 

Gary C. Wheeler 

1. CALL TO ORDER 9:00A.M. 

2. INVOCATION Stan Boling, Planning Director 

3. PLEDGE OF ALLEGIANCE Commissioner Gary C. Wheeler 

4. COUNTY ATTORNEY MATTERS 

A. The Source- Jurisdictional Determination 

(memorandum dated April 18, 2008) 

(If the Board of County Commissioners determines that it has jurisdiction, it will 
hear I AM Ministries, Inc.'s (The Source) appeal of the Planning and Zoning 
Commission decision which overturned the Community Development Director's 
decision that The Source could continue as a grandfathered non-conforming use) 
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5. DEPARTMENTAL MATTERS 

A. Community Development 

1. Appeal by I AM Ministries, Inc (The Source) of A Decision by the 
Planning & Zoning Commission to Uphold an Appeal by Steven & 
Erin Metz and Overturn a Decision by Community Development Staff 
That the Non-conforming Residential Treatment Center Use at 5925 
37'11 Street Did Not Cease for More Than One Year and That the Use 
May Continue Under Different Ownership (Quasi-Judicial) 
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6. ADJOURNMENT 

Anyone who may wish to appeal any decision which may be made at this meeting will need to ensure 
that a verbatim record of the proceedings is made which includes the testimony and evidence upon 
which the appeal will be based. 

Anyone who needs a special accommodation for this meeting may contact the County's Americans with 
Disabilities Act (ADA) Coordinator at (772) 226-1223 (TDD # 772-770-5215) at least 48 hours in 
advance of meeting. 

The full agenda is available on line at the Indian River County Website at www.ircgov.com The full 
agenda is also available for review in the Board of County Commission Office, the Indian River County 
Main Library, the IRC Courthouse Law Library, and the North County Library. 

Commission Meeting may be broadcast live by Comcast Cable Channel27 

Rebroadcasts continuously with the following proposed schedule: 

Wednesday at 9:00a.m. until 5:00p.m., 

Thursday at 1:00 p.m. through Friday Morning, 

and Saturday at 12:00 Noon to 5:00p.m. 

April24, 2008 Special Call Meeting Page 2 of 2 



To: 

Office of 
INDIAN RIVER COUNTY 

ATTORNEY 

MEMORANDUM 

Board of County Commissioners 

From: ~ William G. Collins II, County Attorney 

Date: April 18, 2008 

Subject: The Source Jurisdictional Determination 

This matter has an extensive administrative and judicial background which was 
summarized in my memo to the Board of County Commissioners dated March 5, 2008 
(which was included in the "merits" appeal prepared by the Community Development staff 
as Attachment 14). Of particular significance in that summary was Judge Hawley's "Order 
Denying Petition for Writ of Prohibition" dated May 18, 2007. That Order was 
subsequently upheld by the 4th District Court of Appeal on December 19, 2007. For 
purposes of this Special Call Meeting the significant portions of Judge Hawley's Order 
stated as follows: 

"Although the actual dates of the various documents submitted in the course 
of this case are essentially undisputed by the parties, the court finds the 
designation of those documents as appeals and/or appealable 
determinations to be a controverted matter raising issues of fact relating to 
jurisdiction that are within the County Commission's jurisdiction to 
determine." 

The Board must decide the issues of fact in this case related to jurisdiction and make its 
determination based on those facts. 

Jurisdictional Determination. 

Indian River County Code section 902.07(3) sets out appeal procedures for appeals from 
decisions of the Community Development Director or his designee (copy attached). 

Steven and Erin Metz, through attorney Michael O'Haire, initiated the appeal proceedings. 
As "persons whose substantial interest may be affected during the development review 
process" they are qualified to initiate the appeal under section 902.07(3)(a). 

An appeal under our Code, must meet certain criteria: 

1) "Appeals must be filed within 21 days from the date of the notification letter 
rendering the decision by the respective official." Code section 902.07(3)(b) 
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2) "An appeal must be filed within a specified time limit with the Planning Division on a 
form prescribed by the County." Code section 902.07(3)(c) 

3) "The appeal shall be accompanied by a fee to be determined by resolution of the 
Board of County Commissioners." Code section 902.07(3)(c) 

1) Timeliness of the Appeal. 

This matter was initiated by correspondence dated June 22, 2006, from Tom King at The 
Source regarding the use of property located at 5925 37th Street. On July 1 0, 2006, 
Community Development staff Senior Planner John McCoy sent a response to Mr. King 
stating that The Source may continue but not expand the residential treatment center use 
on the site. On August 9, 2006, the Community Development staff faxed Keith Hedin a 
copy of McCoy's July 101

h letter. On August 15, 2006, the Community Development staff 
faxed Steve Metz a copy of McCoy's July 1 01

h letter. 

By letter dated September 5, 2006, Michael O'Haire, on behalf of the neighbors, sent me a 
letter received September 7, 2006, disputing the conclusion that the "residential treatment 
center" use could continue, citing to sections of the County Code dealing with non
conformities. 

O'Haire's letter was dated 27 days after Hedin was copied with the Community 
Development decision and 21 days after Metz was copied. It was received 29 and 23 days 
respectively after Hedin and Metz were given written notice of the decision. 

"Filing" to me implies receipt of an appeal rather than the date it was prepared. I conclude 
that if the letter is treated as an appeal, it was late or untimely. 

2) Form of the Appeal. 

The County has a specific application form for appeals (copy attached) which sets out filing 
fees; requires specification of who the appellant is; and requires the appeal to be 
responsive to the content requirement of Code section 902.07(3)(c). Mr. O'Haire's letter, 
while containing some of the required information, objected to the decision but was not 
characterized as "an appeal." I conclude the letter was inadequate in form as an appeal. 

3) Place of Filing. 

The Code provides "An appeal must be filed ... with the Planning Division ... ". O'Haire's 
letter was sent to the County Attorney. I conclude that if the letter is treated as an appeal, 
it was not filed in the proper place. 

4) Filing Fee. 

Mr. O'Haire's September 5, 2006, letter was not accompanied by any filing fee. 
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Recommendation 

I recommend the Board of County Commissioners make findings that it does not have 
jurisdiction over the merits of this case because: 

1) The September 5, 2006 letter from O'Haire was not an appeal. 
2) As an "appeal," the letter was untimely under Code section 902.07(3)(b). 
3) The "appeal" was not filed on the "form prescribed by the County," as required 

by Code section 902.07(3)(c). 
4) The "appeal" was not "filed within a specified time limit with the Planning 

Department" as required by Code section 902.07(3)(c). 
5) The "appeal" was not "accompanied by a fee" as required by Code section 

902.07(3)(c). 

Due process requires that the Board of County Commissioners not simply accept my 
recommendation, but rather make its own findings of fact with respect to the jurisdictional 
issues after hearing from the parties to this case, Mr. Henderson on behalf of I Am 
Ministries, Inc. (The Source) and Mr. O'Haire on behalf of Steve and Erin Metz (the 
neighbors). 

WGC!Ik 

Attachments: Code section 902.07 
County "Application Form For Appeals" 

cc: Steve Henderson, Esq. 
Michael O'Haire, Esq. 
Robert M. Keating, AICP, Community Development Director 
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Section 902.07. Appeals from decisions of the community development director 
or his designee. 

(1) Purpose and intent. This section is established to provide a mechanism for the hearing 
and resolution of appeals of decisions or actions by the community development director 
or his designee and for further appeals from decisions and actions from the planning 
and zoning commission. 

(2) Authorization. 

(a) The planning and zoning commission of Indian River County shall be authorized 
to: 

1. Hear and decide appeals when it is alleged that there is an error in any 
order, requirement, decision, or determination made by the community 
development director or his designee in the application and enforcement 
of the provisions of the land development regulations. 

Hear and decide appeals when it is alleged that there is an error in the 
interpretation or application of a provision(s) of these land development 
regulations in relation to a development application. Decisions rendered by the 
planning and zoning commission may be appealed to the board of county 
commissioners which shall have the power to hear and decide such appeals. 

(b) Upon appeal and in conformance with land development regulations, the 
planning and zoning commission in exercising its powers may reverse or affirm 
wholly or partly or may modify the order, requirement, decision, interpretation, 
application or determination of the community development director or his 
designee. 

(c) Any action reversing the community development director's decision shall require 
four (4) affirmative votes of the planning and zoning commission. 

(3) Appeal procedures. 

(a) The applicant, or any other person(s) whose substantial interests may be 
affected during the development review process, may initiate an appeal. 

(b) Appeals must be filed within twenty-one (21) days from the date of notification 
letter rendering the decision by the respective official. Appeals may be 
concurrent with requests for approval of a development application(s). 

(c) An appeal must be filed within the specified time limit with the planning division 
on a form prescribed by the county. All such appeals shall recite the reasons 
such an appeal is being taken. The appeal should identify: the error alleged; the 
ordinance allegedly improperly interpreted or the requirement decision or order 
allegedly improperly issued; the land development regulations supporting the 
applicant's position; and the goals, objectives and/or policies of the 
comprehensive plan supporting the applicant's position. The appeal shall be 
accompanied by a fee to be determined by resolution of the board of county 
commissioners. The community development director shall schedule the appeal 
at the earliest available meeting of the planning and zoning commission. 
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(d) Notice of the appeal, in writing, shall be mailed by the planning division to the 
owners of all land which abuts the property upon which an appeal is sought, at 
least seven (7) days prior to the hearing. The property appraiser's address for 
said owners shall be used in sending all such notices. The notice shall contain 
the name of the applicant for the appeal, a description of the land sufficient to 
identify it, a description of the appeal requested, as well as the date, time and 
place of the hearing. 

(e) All appeals shall be heard at a meeting of the planning and zoning commission. 
All interested parties shall ha\te a right to appear before the planning and zoning 
commission and address specific concerns directly related to the appeal. Any 
person may appear by agent or attorney. All such hearings shall be conducted in 
compliance with the rules of procedure for the planning and zoning commission. 
The time and place scheduled for hearing shall be given to the applicant in 
writing after an appeal application is submitted. 

( 4) Action by the planning and zoning commission, findings of fact. At the hearing 
scheduled for the purpose of considering the appeal, the planning and zoning 
commission may, in conformity with the provisions of law and these land development 
regulations, uphold, development director or his designee from whom the appeal is 
taken. In reviewing an appeal of a decision by the community development director or 
his designee, the planning and zoning commission must make findings in the following 
areas: 

(a) Did the reviewing official fail to follow the appropriate review procedures? 

(b) Did the reviewing official or commission fail to properly apply the use or size and 
dimension regulations for the respective zoning district(s)? 

(c) Did the reviewing official fail to consider adequately the effects of the proposed 
development upon surrounding properties, traffic circulation or public health, 
safety and welfare? 

(d) Did the reviewing official fail to evaluate the application with respect to the 
comprehensive plan and land development regulations of Indian River County? 

The decision of the planning and zoning commission shall be final unless further 
appealed. Not withstanding findings (a) through (d) above, the planning and zoning commission 
may make additional findings of fact. 

(5) Further appeals from actions by the planning and zoning commission. At any time within 
twenty-one (21) days following action by the planning and zoning commission, the 
applicant, the county administration, or any department thereof, or any other person 
whose substantial interests may be affected by the proceeding may seek review of such 
decision by the board of county commissioners. The decision of the board of county 
commissioners shall be final. At the hearing scheduled for the purpose of considering an 
appeal of the planning and zoning commission's action, the board of county 
commissions may, in conformity with the provisions of law and these land development 
regulations, uphold, amend, or reverse wholly or partly, the decision by the planning and 
zoning commission which is being appealed. Appeals of planning and zoning 
commission decisions to deny rezoning applications are regulated in section 902.12. All 
other types of appeals to the board of county commissioners shall be followed in 
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accordance with the same provisions of appeal procedures to the planning and zoning 
commission, section 902.07(3), and the board of county commissioners shall review the 
appeals with respect to the findings criteria of section 902.07(4). Any action by the board 
of county commissioners reversing a planning and zoning commission decision shall 
require three (3) affirmative votes. 

(6) Effect of filing an appeal. The filing of an appeal shall terminate all proceedings which 
further the action appealed until the appeal is resolved, except when the halting of such 
action poses a threat to life or property. The planning and zoning commission shall 
make this determination. Notwithstanding this provision, proceedings involving review of 
a development application may proceed when an appeal of an administrative decision 
has been filed and will be considered concurrent with the development application 
request. 

(7) Transmittal of the record. Staff shall forthwith compile and transmit to the planning and 
zoning commission all information documented which constitutes the record of action 
from which" the appeal is taken. 

(Ord. No. 90-16, § 1, 9-11-90; Ord. No. 91-7, § 2, 2-27-91; Ord. No. 93-29, §§SA, 88, 9-7-93; 
Ord. No. 2002-004, § 1, 2-12-02) 
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APPLICATION FORM FOR APPEALS 

APPEALS FROM: 

e Decisions of the Community Development Director or His Designee; AND 
e Actions/Decisions of the Planning and Zoning Commission (P&ZC) 

FEES: 

I. Site Plan Projects: 
Appeal by project applicant: 
Appeal by affected party: 

$400.00 
$800.00 

II. Appeal of Staff Determination: $800.00 

Is this an appeal by a project applicant?---------------'----~-

If so, please list the project name. _____________ -'----------

Property Owner(s): ____________ ----:------------

Adilless: _______________________________ ~---------------------

PhoneNurnber: ____________________________ ___ 

Signature: ___________________ ( or letter of authorization attached) 

Applicant Name: ---------------------------------------------------
Adilless: ____________________________________________________ ___ 

Phone Numb~: _______________ ~--------------------------
Signature: __________________________________________ __ 

Site Adilless (lf Applicable): -------'---------.c.,.. _______ _ 

1. What is being appealed?---------------------------------

2. Reason(s) for the appeal, _______________________ ___ 

3. What staff(or P&ZC) error(s) is alleged?------------------

F:\Community Developrnent\Users\CurDev\APPS\APPEAL.doc Revised 2004 1 of2 
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4. What land development regulation (LDR) provision(s) have allegedly been 
improperly interpreted or applied. __________________ _ 

5. What LDRs and/or Comprehensive Plan goals, objectives, policies support your 
position? _________________________________ _ 

NOTE: Supplemental or additional information may be attached. If such information is being 
attached, please list here what is being attached: 

1. 
2. 
3. 

OFFICE USE ONLY: 
FEE PAID: 
DATE REC.=E=IVE==D=-:-:_-:_-=_-=_-=_-=_-=_-=_-=_-=_-=_-=__ DATE ACCEPTED: ______ _ 

F:\Community Development\Users\CurDev\APPS\APPEAL.doc Revised 2004 2 of2 8 



INDIAN RIVER COUNTY, FLORIDA 

MEMORANDUM 

TO: Joseph A. Baird; County Administrator 

FROM: 

DEPARTMENT HEAD CONCURRENCE: 

Robert M. Keating, AICP; 

Stan Boli~ct> 
Planning Director 

DATE: Aprill7, 2008 

opment Director 

APPEAL 
PUBLIC DISCUSSION 

QUASI-JUDICIAL 

:JA1-

SUBJECT: Appeal by I AM Ministries, Inc (The Source) of A Decision by the Planning & Zoning 
Commission to Uphold an Appeal by Steven & Erin Metz and Overturn a Decision by 
Community Development Staff That theN on-conforming Residential Treatment Center 
Use at 5925 37th Street Did Not Cease for More Than One Year and That the Use May 
Continue Under Different Ownership 

It is requested that the data herein presented be given formal consideration by the Board of County 
Commissioners at its special meeting of April 24, 2008. 

DECISION ON JURISDICTION 

The subject appeal is the "merits appeal" relating to whether or not a non-conforming residential treatment 
center use may continue on the subject site under different ownership. Before this merits appeal can be 
considered, however, the Board of County Commissioners (BCC) must first decide the jurisdiction issue. 
That issue involves a determination by the Board as to whether or not the appeal is deficient with respect to 
timing, filing fee, form, or other aspects. If the Board determines that the appeal is deficient, then the Board 
will have no jurisdiction to hear the appeal. Therefore, this appeal will be heard only if the Board determines 
that the appeal is not deficient and that it has jurisdiction. 

BACKGROUND 

• Previous BCC Consideration 

This appeal was initially considered by the BCC at its regular meeting ofFebruary 13, 2007. At that meeting, 
the Board heard from staff, the appellant's attorney (Michael 0 'Haire), and attorneys for The Source (Steve 
Henderson and Douglas Vitunac ). After presentations and discussion, County Attorney Will Collins opined 
that, because the appeal was filed without the filing fee, it was deficient and should not be heard. The Board 
then voted 3-2 to not hear the appeal based on the County Attorney's advice that the appeal was deficient (see 
attachment #13). 
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After the February 13, 2007 meeting, the Board considered a request by Keith Hedin to re-hear the appeal. In 
addition, various petitions pertaining to the appeal were filed in circuit court, resulting in action by the court 
which effectively stayed further action by the BCC until recently. A chronology of these items was presented 
to the BCC at its March 11, 2008 regular meeting (see attachment #14). At that meeting, the BCC voted 
unanimously to hold a special call meeting on April24, 2008 to determine jurisdiction and, if necessary, to 
hear the appeal (see attachment # 15). 

• Appeal and Site History 

On behalf of I AM Ministries (The Source), attorney Steve Henderson appealed the Planning & Zoning 
Commission's December 14, 2006 decision to uphold an appeal by Steven and Erin Metz and overturn a 
decision of community development staff that the non-conforming residential treatment center use at 5925 
3 7'h Street did not cease for more than one year and that the use may continue under different ownership. 
Until July of2006, the subject site was owned by New Horizons of the Treasure Coast, at which time the site 
was purchased by I Am Ministries for use by The Source. For many years, the site had been leased and used 
by Alcohope, and more recently had been used by New Horizons staff. 

Prior to the July 2006 purchase, The Source provided community development staff information regarding a 
proposed transitional housing and recovery program, and requested confirmation that the use could be 
conducted on the site. After reviewing information provided by The Source, staff determined that the site had 
been historically used as a residential treatment center, that such use was a legal non-conforming use, and that 
such use could continue on the site under county non-conformities regulations. Steven and Erin Metz, who 
reside across 37'h Street from the subject site, subsequently appealed staffs determinations. 

The Metz appeal was filed under the provisions of Land Development Regulations section 902.07. Consistent 
with those regulations and procedures, staff reviewed and analyzed the appeal, scheduled the appeal for 
Planning and Zoning Commission (PZC) consideration, and notified adjacent property owners and The 
Source regarding the PZC's scheduled consideration. 

At its regular meeting of December 14, 2006, the PZC considered the Metz appeal and voted 5-l to uphold 
the appeal and overturn staffs determination. PZC members voting to uphold the appeal indicated that they 
gave more weight to the testimony of the neighbors than to the testimony of non-neighbors, or believed that 
the residential treatment center use ceased when the residential aspect of that use ceased (see attachment# 1 ). 

After the PZC meeting, representatives for The Source prepared a detailed chronology of events that provided 
new and more specific information (see attachment #12). This information is addressed later in this report. 

If the Board determines that it has jurisdiction, then the BCC may re-consider the appeal from The Source 
under guidelines provided in LDR section 902.07. In reconsidering the appeal, the BCC may reverse, affirm 
wholly or partly, or modify the PZC's decision. 

ANALYSIS 

• Site Characteristics and Use 

The subject site is comprised of two adjacent parcels. Together, both parcels total ±2.17 acres. The north 
parcel, 1.6 acres in size, is zoned RM-6 (Residential Multi-Family up to 6 units/acre), while the south 
parcel, 0.57 acres in size, is zoned RS-3 (Residential Single-Family up to 3 units/acre). The south parcel 
contains a pond, a gazebo, and a storage shed that was damaged in the 2004 hurricanes. The north parcel 
contains the site's main facilities, including: 
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1. A ±3,000 sq. ft. dormitory built in 1963. When Alcohope occupied the subject site, the dormitory 
building included sleeping areas for residents, a day room/meeting area, a dining area, and a kitchen. 
This structure sustained roof and water damage during the 2004 hurricanes. The dormitory building is 
located at the south end of the north parcel. 

2. A ±1,600 sq. ft. "house" built in 1967. When Alcohope occupied the site, the house consisted mainly 
of offices for administration, staff, and counseling. A bedroom was occasionally used as an 
"overflow" sleeping area for residents. This building was not damaged during the 2004 hurricanes, 
and is located at the north end of the north parcel, near 37th Street. 

3. Various smaller structures located between the front "house" and the rear dormitory. Alcohope used 
these structures for storage and staff work areas. Prior to the 2004 hurricanes, some structures were 
damaged and abandoned or removed. Others were damaged by the 2004 hurricanes. 

There are also sitting areas as well as a recreation areas (includes volleyball "court") located between the 
"house" and dormitory. The site perimeters, including the 37th Street frontage, are wooded, and the site is 
informal and "rustic" or "camp-like" in appearance. The entrance drive and parking areas are unpaved, 
and the site's only access is from 37th Street; there are no vehicular or pedestrian connections with 
adjacent parcels. The areas immediately surrounding both subject parcels are heavily wooded. On an 
adjacent parcel, there is one existing residence located about 300 feet south of the dormitory. That house 
is accessed via 59th Avenue. There are two single-family homes on large parcels located across the street, 
on the north side of 37th Street. 37'h Street is an east-west collector road. These characteristics create an 
isolated environment for the site. 

• Zoning 

For many years, the subject site has been zoned differently from the surrounding area, as evidenced from 
the oldest existing county zoning maps (1969). From sometime before 1969 until1985, the entire site 
(both parcels) was zoned "R-3 Transient", a zoning district which allowed multi-family residential up to 
15 units/acre and commercial lodging facilities, hotels, and restaurants. Early in this period, the site may 
have been used as a day camp or lodging facility. In the early 1980's, Alcohope began using the site for 
rehabilitation counseling and resident rehabilitation programs. Many programs included resident 
treatment for less than one month. Such use constituted a "residential treatment center". That category of 
use involves rehabilitation counseling, residential group housing, and accessory uses such as office, 
storage, and recreation/retreat facilities. 

In 1985, the county changed all of its zoning categories and rezonedl"converted" all properties in the 
unincorporated county to new (current) districts. At that time, the north parcel was rezoned from R-3 to 
RM-8 (residential multi-family up to 8 units/acre), and the south parcel was zoned RS-3 (residential 
single-family up to 3 units/acre). The RM-8 district allows residential treatment centers as special 
exception uses. Under the RM-8 zoning, the residential treatment center use on the north parcel was a 
conforming use. The pond and accessory uses (gazebo, shed) on the south parcel were, and still are, 
allowable uses in the RS-3 district. 

In 1992, various parcels throughout the county were rezoned to conform with comprehensive land use 
plan designations. That effort resulted in the north parcel being rezoned from RM -8 to RM-6 (Residential 
Multi-Family up to 6 units/acre) to conform to the area's L-2 (Residential Low Density 2 up to 6 
units/acre) land use designation. Unlike the RM-8 district, the RM-6 district does not allow residential 
treatment center uses. Upon the north parcel being rezoned to RM-6, the residential treatment center 
became a legal, non-conforming use. 
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• Use Categories 

Many zoning use categories share characteristics. Consequently, structures and facilities used for a 
certain purpose may fit into more than one category, depending on operational characteristics. For 
instance, a single-family unit rented out on a monthly basis is categorized as a single-family home, but the 
same unit rented out on a daily basis would be categorized as a commercial lodging use. Facilities that 
involve resident clients, supervision, special care and training can be classified as either "group homes" or 
"residential centers" ifthere is resident occupancy. Facilities with shorter-term programs and intensive 
rehabilitation treatment services are classified as "residential treatment centers" but are not classified as 
"group home" or "residential center" uses. 

In the RM-8 district, both "residential treatment centers" and "group homes/residential centers" are 
allowable, conforming uses. In the RM -6 district, however, "residential treatment centers" are not 
allowed. "Group homes" and "residential centers" are allowed in the RM-6 district. 

In assessing the Alcohope operations and The Source operations, staff classified both as "residential 
treatment center" uses due to the varying lengths of stay and program length for resident clients, the level 
of counseling and rehabilitation treatment services, and the level of staffing and supervision. If either of 
those operations were deemed to be a "group home" or "residential center" use, then that operation would 
be considered a conforming use under the RM -6 district regulations. 

• Non-conformities Regulations and Policies 

According to the County Comprehensive Plan's Future Land Use Element (FLUE) Policy 1 0.1, the LDRs 
" ... shall allow legally established non-conforming uses to continue until ceased". Consistent with that 
policy, LDR section 904.08(1) specifies that, if a non-conforming use " ... ceases operation for a 
continuous period of one year or more, all non-conformities shall be considered terminated and shall not 
thereafter be re-established." In this case, the appellant (The Source) contends that the non-conforming 
use on site did not completely cease for a period of more than one year, and that section 904.07(2) of the 
county's non-conformities regulations permits the continuation of a non-conforming use, regardless of the 
time period of cessation, if damage to the facility has occurred as a result of a declared disaster such as a 
hurricane (see attachment #10). The PZC's determination was that the residential client aspect of the 
facility's use ceased for a period of more than one year, that such cessation constituted cessation of the 
non-conforming use, and that such use cannot be re-established on site (see attachment #11). 

Staffs opinion is that all aspects of a use must cease in order for a use to cease. In other words, a use 
must cease entirely. This opinion is consistent with past practice. In the past, county staff, the County 
Code Enforcement Board, and the PZC have determined that "cease" in section 904.08(1) means total 
cessation of use, or even total abandonment, of a facility. In a 1997 code enforcement case (Jordan 
property at 10596 US Highway 1) and subsequent appeal to the PZC, evidence that a structure 
continuously had electric and telephone service formed the basis for a ruling that a non-conforming use 
did not cease and could continue. 

In addition to section 904.08(1 ), there are special provisions for re-building non-conforming structures 
and re-establishing non-conforming uses damaged in declared disasters. These provisions are in section 
904.07(2) of the County's LDRs. After the 2004 hurricanes Frances and Jeanne, and again after 2005 
hurricane Wilma, the entire county was declared a disaster area. Due to the effects ofhurricane damage to 
the dormitory on site, section 904.07(2) applies to this site and use. The application of this provision is 
discussed later in this analysis. 
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Based on the attachment #12 chronology provided by The Source, it appears that some minimal degree of 
treatment use (e.g. New Horizons Case Management Services) existed at the site until June 17,2005 when 
the telephone number for Case Management Services was moved from the 5925 37'h Street site to the 
current New Horizons office in the "777 Building". According to the chronology, two Mobile Crisis 
Response Team members moved into the front administration building on the site 11 months later (on 
May 15, 2006). 

• Metz Appeal Heard by PZC 

The Metz appeal, heard by the PZC on December 14, 2006 and presented by Attorney Michael O'Haire, 
was supported by dozens of residents living along 3 7'h Street between 58th A venue and 66th Avenue. That 
appeal raised issues pertinent to the current appeal by The Source. The Metz appeal issues were as 
follows: 

1. Metz Appeal Contention: A facility for homeless housing in an established residential neighborhood 
is incompatible with the land use classification and established uses in the area. Those uses include 
homes with young families and small children. 

Stafrs Response: Residential treatment center uses are generally incompatible with the types of uses 
allowed in low-density residential areas. Consequently, new residential treatment centers are not 
allowed in the RM-6 district. In this case, the subject facility is not a new use. Rather, it is a 
continuation of a grandfathered-in, non-conforming use and is not subject to the prohibition that 
would apply to a new facility proposal. 

In this case, the subject site and facility are not incompatible based on characteristics specific to the 
site. While the area surrounding the subject site "shares" 37'h Street access with the subject site, the 
surrounding area shares no local roadways or neighborhood streets with the site. As described 
previously, the site is isolated from surrounding homes and from 37'h Street by significant setbacks, 
physical separation, adequate vegetation and natural buffers, and restricted access. These components 
of compatibility are consistent with Future Land Use Element Policy 1.4 which lists vegetative 
buffers, setbacks, open space, physical separation, and regulation of access as means of ensuring 
compatibility. From 37'h Street, the site appears to be wooded acreage with a dirt driveway off37th 
Street and an older ranch-style home "near" 37th Street. The appearance and limited extent of site 
development in relation to its ±2.17 acre size are characteristics that make the physical facility and 
current lay-out compatible with the surrounding area. 

The major concern expressed by area residents to staff is use of the site by transitory resident clients 
under-going rehabilitation. This is a legitimate concern. Such a use, however, occurred on the site for 
over 20 years. During that time, code enforcement statf received no nuisance complaints from 
surrounding residents. Staff's conclusion is that a residential treatment center use has been conducted 
on the site for a significant duration without causing substantial incompatibilities. Therefore, such a 
use, limited to its current facilities, can be operated on the subject site in a manner that is compatible 
with the surrounding area. 

2. Metz Appeal Contention: Staff ignored the section 904.08 cessation of use regulation that applies to 
non-conforming uses. The "residential treatment" use on the site ceased for more than one year; 
therefore, the use cannot be re-established. Alcohope' s abandonment of the site is well koown, and 
staffs belated introduction of hurricane damage is disingenuous. 
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Stafrs Response: The standard of Section 904.08 is that a non-conforming use may not be re
established if, for a continuous period of more than one year, the use has ceased. Although the 
resident client aspect of the use ceased completely in April 2005, the chronology provided by The 
Source indicates that aspects of a rehabilitation program use did not entirely cease for a continuous 
period of 12 months. Furthermore, the resident-client aspects of the use were necessarily curtailed by 
Alcohope immediately after the 2004 hurricanes due to dormitory building damage that eventually 
made the building's use infeasible without repair. Repairs by Alcohope were not forthcoming due to 
completion of its current facility (Hanley Hall) by the end ofMarch 2005, and were further delayed by 
additional damage in October 2005 from Hurricane Wilma (according to the attachment #12 
chronology provided by The Source). 

The LDR Section 904.09 cessation of use regulation applies to non-conforming uses as well as non
conforming structures, and is modified by LDR Section 904.07(2). LDR Section 904.07(2) states that 
structures damaged in declared disasters, such as hurricanes, may be re-built and put back into use 
exactly as they were before the disaster. This provision allows the non-conforming hurricane
damaged dormitory to be repaired and put back to its dormitory use. In the past, the Board of County 
Commissioners has applied this re-build and re-use provision in a marmer that ensures that hurricane 
damage, and the oftentimes lengthy recovery period that follows, will not force an owner to abandon a 
pre-existing structure or use for lack of occupancy during hurricane recovery. This application of 
904.07(2) has been used by the BCC to allow replacement of non-conforming uses such as mobile 
homes. Therefore, staffs determination did appropriately take into account the cessation of use and 
disaster recovery provisions of904.07(2). 

3. Metz Appeal Contention: In a petition presented by Mr. O'Haire at the November 14, 2006 BCC 
meeting, the appellant and signers of the petition contended that The Source operation is " ... a 
different use by a different owner". Thus, the appellant contends that the proposed use should not be 
considered "grandfathered". 

Stafrs Response: Ownership of the site has changed, and the programs of Alcohope and The Source 
are different. Both operations, however, fit into the same use category: "residential treatment center". 
Both programs involve group housing, intensive rehabilitation treatment, counseling on-site, clients 
who are screened and qualified through a formal program, on-site supervisory staff and accessory 
uses. Both programs use the same facilities, which have not been expanded or modified. The change 
in ownership and program does not constitute a change in use category. For these reasons and staffs 
previous use analysis, staff has concluded that both the Alcohope program and The Source program 
constitute residential treatment center uses. 

Soon after the Metz appeal was filed, attorney Steve Henderson, on behalf of The Source, filed an 
objection with the county. Through that objection, The Source contended that the Metz appeal was not 
timely, and was filed a significant amount of time after the 21-day appeal timeframe provision of section 
902.07. In his objection, Attorney Henderson contends that, because the Metz appeal submittal did not 
correspond to 902.07 time frames, the Planning and Zoning Commission lacked jurisdiction to consider 
the appeal. 

In reviewing this objection, the County Attorney concluded that the appeal should be considered timely 
based upon Mr. 0 'Haire meeting a 21-day timeframe between the date of a fax from staff to the appellant 
(Metz) and a letter from Attorney Michael O'Haire to the County Attorney (see attachment #4 ). Based on 
the County Attorney's determination, staff processed the appeal for PZC consideration, and Mr. 
Henderson's timeliness objection was reported to the PZC. The PZC, following the advice of the County 
Attorney to process the appeal, considered the appeal, and took action on it. 
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• Appeal of PZC Decision by The Source 

The I AM Ministries (The Source) appeal contends that the PZC made 7 errors in its December 14,2006 
decision (see attachment #10). These contentions, and staffs responses, are as follows: 

The Source Contention 1: The PZC failed to make findings on The Source objection to timeliness of the 
appeal. 

Staffs Response: The PZC indicated that it relied on the County Attorney's opinion that the Metz appeal 
was timely and should be heard. Both the PZC and staff relied on the County Attorney's opinion in the 
decision to process and consider the Metz appeal. 

The Source Contention 2: The PZC failed to make specific findings regarding staffs determination. 

Staffs Response: The PZC indicated that staff failed in the area of properly applying the non
conformities LDRs. This finding of staff error was made when the PZC made its determination that the 
residential treatment center use had ceased for a continuous period of more than one year because use of 
the facility by resident clients ceased for a continuous period of more than one year. 

The Source Contention 3: The PZC failed to apply a presumption of correctness to staffs 
determination. 

Staffs Response: The PZC considered staffs report and presentation, and questioned staff at the 
December 141

h meeting. The PZC weighed all evidence and rendered its decision in accordance with the 
appeal procedures of 902.07. Those procedures do not require a presumption of correctness of a staff 
determination, but they do require the finding of an error to overturn staff determinations. As indicated 
above, the PZC did make a finding that staff was in error. 

The Source Contention 4: The PZC erroneously concluded that the use ceased for a continuous period 
of one year and failed to apply county precedent that, if any minimal aspect of a use is conducted on a 
site, then the use is considered to not have ceased. 

Staffs Response: Staffs report and presentation to the PZC specifically addressed this aspect of the 
case, and the PZC's decision included a different interpretation of the cessation of use provision. The 
PZC's interpretation of the cessation provision is analyzed later in this report. 

The Source Contention 5: The PZC failed to properly apply the provisions of904.07(2), which permits 
continuation of a non-conforming use, regardless of the time period of cessation, if damage to the use 
facility was due to a declared disaster such as the 2004 hurricanes. 

Staffs Response: Staff agrees that the PZC did not properly apply the provisions of904.07(2). Staffs 
analysis of the PZC's interpretation of the cessation regulation is provided later in this report. 

The Source Contention 6: The County is equitably estopped from reversing staffs determination, since 
The Source relied on that interpretation to purchase the site and incur other expenses. 

Staff's Response: Estoppel is a legal issue that is more properly addressed by the County Attorney. That 
being said, it is staffs opinion that, if different information is provided through the appeal process than 
was available at the time of staffs determination, such as the chronology recently presented by The 
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Source, then that different information could form the basis of a different conclusion. It is staffs opinion, 
therefore, that estoppel would not apply if the original county decision was based on inaccurate or 
incomplete information. 

The Source Contention 7: The PZC lacked competent and substantial evidence to support its decision. 

Stafrs Response: The PZC weighed the evidence presented and heard evidence that supported its 
conclusion. In staffs opinion, the principal "error" in the PZC' s decision involved its interpretation of the 
cessation of use regulation and the application of that regulation in circumstances where damage occurs 
from a declared disaster such as the 2004 hurricanes. 

BCC REVIEW GUIDELINES FOR APPEALS 

Section 902.07 provides guidelines for the BCC's review of an appeal of a PZC decision. Under Section 
902.07(5), the BCC is to review the PZC decision and make findings in the following four areas. In 
accordance with 902.07( 4), the BCC may make additional findings of fact. 

1. Did the PZC fail to follow the appropriate review procedures? 

Staff's Response: In the process of making its decision, the Planning & Zoning Commission 
conducted a hearing that lasted for over 3 hours in which all participating parties were sworn in. The 
PZC heard from many participants who spoke and presented evidence on behalf of The Source. In 
regard to the timeliness of the appeal, the PZC relied on the opinion of the County Attorney. 
Therefore, staffs conclusion is that the PZC did not fail in regard to following appropriate review 
procedures. 

2. Did the PZC act in an arbitrary or capricious manner? 

Staff's Response: At the December 141
h meeting, the PZC's consideration and period of questioning 

was lengthy and thorough. In staffs opinion, the PZC had a rationale for its decision and did not act 
in an arbitrary or capricious manner in making its decision. 

3. Did the PZC fail to consider adequately the effects of the proposed development upon 
surrounding properties, traffic circulation or public health, safety and welfare? 

Staff's Response: The PZC decision appropriately focused on application of the non-conformities 
regulations, although the PZC heard extensive evidence relating to effects on surrounding properties. 
In staffs opinion, the PZC did not fail to consider adequately effects upon surrounding properties. 

4. Did the PZC fail to evaluate the application with respect to the comprehensive plan and the land 
development regulations oflndian River County? 

Staff's Response: In staffs opinion, the PZC's decision failed in 2 aspects with regard to evaluating 
the appeal with respect to the non-conformities regulations. First, the PZC concluded that the 
residential treatment center use ceased when resident clients left the site with the Alcohope move in 
March!April2005. As staff stated previously in this report and in its report to the PZC, past county 
interpretation and practice has been that all aspects of a use must cease entirely for a use to be 
considered as ceased. This is a logical and straight-forward interpretation of the word "cease". 
Because the site was maintained and had utility and phone service for New Horizons' use with no 
continuous one year gap, the use did not cease for a continuous period of one year, under past county 
interpretation and practice. 
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Second, the PZC failed to apply the provision of902.07(2) and county policy which modifies the one 
year cessation rule when the use is affected by damage from a declared disaster such as the 2004 and 
2005 hurricanes. This modification to the cessation rule has been applied to other non-conformities 
and was applied for years during recovery efforts after the 2004 hurricanes. 

In staffs opinion, the PZC's decision involved an inadequate interpretation and application of the 
non-conformities regulations and should be overturned. 

RECOMMENDATION 

Based on the analysis performed, staff recommends that the Board of County Commissioners: 

1. Make a finding that PZC's decision failed to adequately evaluate the Metz appeal with respect to the 
cessation of use regulations and post-disaster non-conformities provisions of section 904.07(2), and 

2. Uphold the I AM Ministries (The Source) appeal, overturn the PZC's decision, and allow continuation 
of a non-conforming residential treatment center use at 5925 37'h Street. 

ATTACHMENTS 

1. Timeline by Staff (Prepared November/December 2006) 
2. Letter of Request from The Source and Staff Response/Determination 
3. Metz/O'Haire Appeal Documents 
4. Objection from Henderson and Staff Response 
5. Location Map 
6. Aerial 
7. Multi-family District Uses and Definitions 
8. LDR Section 902.07 
9. LDR Section 904.06- 904.08 
10. Henderson Appeal Documents 
11. Minutes from December 14, 2006 PZC Meeting 
12. Chronology of Events Compiled by The Source 
13. Minutes from February 13, 2007 BCC Meeting 
14. March 5, 2008 Memorandum from County Attorney 
15. Minutes from March 11, 2008 BCC 

APPROVED AGENDA ITEM: Indian River Co, 
Admin. 

F:\Community Deve\opment\Users\CurDev\BCa2008 BCC\The Source merits appea\4-24-08 report. rtf 



Tiin~line on zoning and uses at 5925 3ih Street 

Date Item 

Pre 1969-1985 Entire site zoned "R-3 Transient", multi-family up to 15 units/acre; also allows 
hotel/restaurant and lodging commercial uses. This appears to be when the site was 
first used for non-residential uses. Alcohope began using the site for residential 
treatment center uses in the early 1980's. 

1985-1992 North parcel zoned RM-8, multi-family up to 8 units/acre; also allows residential 
treatment center. South parcel zoned RS-3, residential single-family up to 3 
units/acre; allows accessory uses (pond, gazebo, minor improvements). 

1992 North parcel re-zoned to RM -6 (current zoning), multi-family up to 6 units/acre. Re-
zoning made residential treatment center facility a legal, non-conforming use. Re-
zoning done to comply with area's L-2 (residential up to 6 units/acre) land use 
designation. 

September 2004 Hurricanes damaged some structures and curtailed some uses on site. Dormitory 
building damaged; Alcohope ceased use of the dormitory before operations moved 
off-site due to building damage. 

April2005 All Alcohope resident clients located at new facility (Hanley Hall) near Indian River 
Memorial Hospital; no resident clients at 5925 37th Street. 

April 2005 -July Per New Horizons CEO John Romano, New Horizons mobile crisis team staff 
2006 (administration, counselors, social workers) occupy front building, and use the site. 
June 22, 2006 Received letter dated June 20, 2006 from Tom King at The Source re: use of property 

located at 5925 37th Street 
July 10, 2006 John McCoy sends a response to Tom King stating that The Source may continue but 

not expand the residential treatment center use on the site. 
July 13, 2006 Faxed Tom King a copy of the July lO'n letter as he had not received via the US mail 

system yet. 
July 27, 2006 Alcohope ceases all functions at the site, according to correspondence. 
July 28, 2006 Site sold to I Am Ministries (The Source). Use of site by New Horizons mobile crisis 

team ceases during July 2006. 
July-August 2006 Staff contacted by residents after newspaper article runs about The Source using the 

site. Staff relays zoning and determination information.· Staff contacts The Source 
(Tom King) and suggests that The Source meet on site with area residents. 

August 7, 2006 The Source boards of directors meet on site with area residents to explain the 
transitional housing program and hear concerns. 

August 9, 2006 Staff faxed Keith Hedin a copy of the John's July 10'" Jetter to Tom King 
August 15, 2006 Staff faxed Steve Metz a copy of Tom King's June 20'" Jetter, John's July 10'" Jetter 

and pages 904/1 & 904/2 from Indian River County LDR 
September 7, 2006 Staff received copy of a letter dated September 5, 2006 from Michael 0 'Haire to 

County Attorney Will Collins regarding staffs authority to allow continuation of the 
use (attached was a copy of our 7-10-06letter to Tom King, copies of pages 904/2 
and a copy of select pages of a lease dated 10-9-2003 between Health Systems of 
Indian River Inc & Alcohope of the Treasure Coast Inc). 

September 18, 2006 Staff faxed Bruce Barkett a copy of Michael O'Haire's one page Jetter dated 
September 5th 

September 22, 2006 Mechanical permit issued to Colkitt 
September 29, 2006 Plumbing permit issued for bathroom re-model 
October 3, 2006 Staff writes a memo to Will Collins addressing Michael O'Haire's Sept 5'" letter to 

Will. 

I ~ 
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October 6, 2006 4 re-roofing permits issued 
October 8, 2006 · 2 roofing permits issued 
October 17, 2006 Will Collins sends Michael O'Haire a response letter to his September 51

" letter, 
attaching a copy of John's 10-3-06 memo, a copy of Bruce Barkett's Sept 2ih letter, a 
copy of John's July IO'h letter, Page 904/2 for IRC Code, copy oflease agreement 
excerpts, and Section 902.07 regarding appeals from decisions of the community 
development director or his designee 

November 1, 2006 Michael O'Haire's office files appeal of staff decision contained in July 1 o'" letter. 
November 7, 2006 Michael O'Haire speaks to BCC 
November 14,2006 Michael O'Haire speaks to BCC 
November 21, 2006 Steve Henderson, on behalf of The Source, files with staff an objection to the appeal; 

contends that appeal filed significantly after the 21 day appeal timeframe provision in 
theLDRs 

December 1, 2006 Staff responds to Steve Henderson and relays County Attorney opinion that the appeal 
can be treated as timely. Staff informs Mr. Henderson that the appeal will be 
processed and presented to the PZC at the December 14, 2006 meeting. 

December 14,2006 Planning & Zoning Commission to consider appeal 
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June 20, 2006 

\JUN 2006 

~l.l!IDY 
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Mr. Stan Boling, Planning Director 
Indian River County Community Development 
1840 25th Street 
Vera Beach, FL 32960 

I AM Ministries, Inc. 

Re: Use of property located at 5925 3yth Street Vera Beach, FL 

Dear Mr. Boling: 

I AM Ministries, Inc. dba The Source has operated since 1995 in trrC!ian River 
County as a Christian outreach and worship center for homeless and indigent 
citizens. I AM Ministries, Inc. is a 501 C-3 nonprofit corporation. The Source's 
mission is to communicate the Gospel to those that are homeless, indigent or in, 
critical need; to instill hope and motivation for improving their lives; and assist 
them in obtaining vital resources necessary to become productive citizens and 
achieve lasting life recovery. · · 

We were blessed in 2004 with a 5,000 sq ft walk~in center to accommodate our 
ministry and assistance services. Each day, we serve meals to the hungry, 
dispense emergency food packages; provide showers, clean clothing, job 
referrals; arrange for temporary and permanent housing solutions, transportation; 
arrange medical and dental care; and facilitate ongoing spiritual ministry, support 
groups and counseling. The Source faithfully provides a vital service to Indian 
River County. 

Transitional Housing Program Needed: A transitional housing and recovery 
program has always been a part of The Source's ministry vision. Our mission is 
to offer recovering people hope for a full and productive life and to help them 
attain the basic resources needed to achieve that. It is a harsh process to strive 
for a home with no resources or practical means to accumulate first and last 
month's rent, security deposits needed to attain a home. It is our intent to 
operate a 24-hour residential program with the continuity of Christian-based 
support groups, ongoing counseling and life skills training. This program would 
assist with job placement arid have a mahdatory, structured savings plah to set 
asideearnirigs for home entry costs. We plan to offer 90-dayto 9-month 
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assistance programs based on factors determined during the introductory 
assessment process. 

I AM Ministries, Inc. dba The Source has entered into a contract to purchase a 
suitable property for this purpose from New Horizons. This property which is 
located at 5925 3ih Street, was formerly operated as Alcohope, a resident 
program for recovering alcoholics. This is a 2.15-acre property with five existing 
buildings. The main structures formerly provided bed capacity for up to 18 
resident clients and plus 2 fulltime resident staff. The Source intends to operate 
at this same capacity. 

The Source requests approval by Indian River County for continued use of the 
proposed property as a resident life recovery center. It is my understanding that 
in doing so, the former zoning classification would be grandfathered forward. 

I would appreciate your assessment of this request and a written verification of 
zoning approval for the use of this property by The Source. 

I can be reached as follows: 

Respectfully, 

TH~.SO E. 

0~ 
TomKing /1 
Executive oWor 

Tom King, Executive Director 
P.O. Box 2458 
Vero Beach, FL 32961-2458 
Phone: 772-978-0601 
Cell: 772-633-6500 
Email: TKing61965@aol.com 



BO.t~-iJ OF COUNTY COMMISSicciERS 
1840 25th Street, Vero Beach, Florida 12960-3365 r-----~=~=~ 

Telephone: 1772) 567-8000 

July 10, 2006 

Tom King 
The Source 
POBox2458 
Vero Beach FL 32961-2458 

RE: Continuation of Use of the Alcohope Property 
5925 37" Street, Vero Beach FL /32-39-32-00002-0000-00003.1 

Dear Mr. King: 

0. RTF 

0 Imported 

0 Reading File 

This is a response to your letter to Stan Boling regarding use of the former Alcohope building. Be advised 
that the subject site is zoned RM-6, Residential Multi-Family (up to 6 units/acre). While a residential 
treatment center is not an allowed use in the RM-6 zoning district under current district regulations, the 
Alcohope residential treatment center was approved by the County at that location ptfor to the present 
zoning. As such, Alcohope was a legally established non-conforming use. Under county zoning regulations, 
a non-conforming use may continue on a site, even if the organization conducting the use changes. 

According to the information in your letter, The Source, a 501 C-3 non-profit corporation, proposes to 
occupy the former Alcohope building and operate a transitional housing and recovery program comparable to 
the Alcohope program. As indicated in your letter, the facility will be used by a maximum of 18 clients plus 
two full time staff, and the staff will assist people with social and substance problems through support 
groups, counseling, and life skills training with a 90 day to 9-month program oriented to making clients into 
productive citizens and achieve a lasting life recovery. Based upon your information, staff concurs that the 
use of the subject property by The Source would constitute a continuation of Alcohope's non-conforming use 
of the property and is therefore allowed. 

Please be advised the use of proposed facility must be similar to the previous facility as indicated in your 
letter. Also, the proposed residential capacity ca!U1ot exceed the previous permitted capacity. Should the use 
change or number of residents increase above the number allowed, enforcement action may be taken or 
additional approvals required. 

If you have any further questions please do not hesitate to contact me at 226-1235. 

Si71~, ?' 

.:J. w.M 1-n-/ 
John W. McCoy,-~ 
Senior Planner 

CC: Robert M. Keating, AICP 
Stan Boling, AICP 
Roland M. DeBlois, AICP 
Carla Tesnow TM2006-0307 
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t) LAW OFFICES OF 

0 1HAIRE, QUINN1 CANDLER cSII CASALINO 

CBABTERED 

MICHAE:L O'HAIRE 

JEROME D. _QUINN 
RICHARD e. CANDLER* 

GREGG M. CASALINO 

PAUL R, AMOS 

•LL.M. tMA.STER Ol'" L-o.ws- TAX.A.Tior<J 
8QARD CERTIF"II':Q • WILLS 1 TRUSTS & E.sTATI':S 

William G. Collins, II 
Indian River County Attorney's Office 
1840 25"' Street 
Vero Beach FL 32960 

September 5, 2006 

In Re: 5925 37'• Street, Vero Beach Florida 

Dear Will, 

3111 CARDINAL. DRIVE, VE:RO BEACH, FL. 32:963 

P.O. BOX 4375, VERO BEACH, F"L.32964 

TELEPHONE: !772) 231-6900 

FACSIMILE: (772) 231-9729 

E-MAIL! OQC @OQC-I.AW.COM 

I have been supplied with a copy of a letter under date of July 10, 2006 concerning what was the 
Alcohope property on 37"' Street, copy enclosed. A number of the neighbors on that street have asked that 
I advise them concerning the enclosed letter and the proposal that it would seem to authorize. I note that 
nobody on the legal staff was copied with it. 

Section 904.08, copy also enclosed, seems to be clearly on point and indicates that there is no basis 
for the letter of authorization from John McCoy to Tom King. You will note that the land development 
regulation applies if, ''for any reason" a nonconforming structure ceases to be used for one year or more, it 

. cannot be reestablished. 

I also enclose excerpts from the lease between Alcohope and the Indian River Memorial Hospital's 
creature, Health Systems of Indian River County, Inc. The lease is dated October 9, 2003 and makes clear 
that A!cohops,had detennined to relocate at that point in time. Any number of the neighbors are prepared 
to testify that Alcohope ceased its use of the property for at least a year prior to July I 0 of this year. 

In the circumstances, planning staff should be advised that the letter needs to be rescinded, as should 
its addressee. If not, my clients have asked that we take the matter to the Board of County Commissioners. 

Awaiting your advice, I am 

MOH/kcs 
Encl. 

cc: John W. McCoy, AICP 
Stan Boling, AICP 
Erin Metz 
Keith Hedin 

Yo s incerely, 

~ 
~rum\ 
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BC~)D.OF COUNTY COMMISSC]ERS 
OFFICE OF COUNTY ATTORNEY 

William G. Collins II, County Attorney 
Marian E. Fell, Assistant County Attorney 
William K. DeBraal, Assistant County Attorney 

Michael O'Haire, Esq. 

October 17, 2006 

O'HAIRE, QUINN, CANDLER & CASALINO 
P. 0. Box 4375 
Vero Beach, FL 32964 

Re: 5925 3ih Street, Vero Beach, Florida 

Dear Michael: 

I shared your letter dated September 5, 2006 on the facility at the above address 
with our Planning staff. As a result, Mr. McCoy made contact with 
representatives of The Source and received follow-up correspondence from 
Bmce Barkett, Esq. (attached). 

I enclose Mr. McCoy's October 3, 2006 memo on this topic concluding that the 
cessation of nonconformity ordinance that you raise as an issue in your 
September 5, 2006 letter is inapplicable. He cites to Section 904.07(2) which 
allows the replacement of structures destroyed during natural disasters. He 
further concluded that the treatment aspects of the center were continued at the 
site even though residents were relocated after the hurricanes. 

I enclose for your information the appeal timeframes and procedures set forth in 
Indian River County Code Section 902.07. 

wgc/nhm 
enclosures 

Yours truly, L () n . 
(y.d-~ fYl-( 

William G. Collins II 
County Attorney 

cc: JohnW. McCoy, AICP - Senior Planner 
Bmce Barkett, Esq: 

1840 25<h Street, Vero Beach,_ Florida 329?0. (772) 226,1424· Fax (772) 569-4317 ATTACHMERT 2~ 
·-~--~--~.th'\ . .,.,.,_, .... ................ 
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TO: 

FROM: 

DATE: 

SUBJECT: 

,~---

INDIAN RIVER COUNTY, FLORIDA 

PLANNING DIVISION 

Will Collins 
County Attorney 

MEMORANDUM 

John W. McCoy, AICP 3u 1{\J\ 
Senior Planner 

October 3, 2006 

5925 37th Street, The Source 
Tax Parcel ID#: 32-39-32-00002-0000-00003.1 

I 

Recently, Michael O'Haire wrote to you regarding my July lOth letter to Tom King, which states that The 
Source may continue to operate a residential treatment center use on the subject site;--ocThis memo is to 
provide you additional information regarding the above referenced site and staff's determination. Please 
find attached a letter from Bruce Barkett that provides a chronology and describes the use of the site. Mr. 
Barkett's letter is consistent with the facts staff used in its determination contained in my July lO'h letter. 

In his letter, Mr. O'Haire's letter raises the issue of the 1-year cessation of use clause in the non
conformities section 904.08. My letter does not address this provision, because it is not applicable to this 
situation. Instead, Section 904.07 applies. That section relates to reconstruction of non-conformities 
when State or Federal authorities declare the site a disaster area, such as occurred with the 2004 
hurricanes. This provision essentially tolls the !-year time period requirement contained in 904.08. You 
may remember the Board reinforced this application of 904.07(2) when it allowed several legally 
established non-conforming mobile homes (non-confonning use) to be replaced at various locations in the 
county. Mr. Barkett's letter makes it clear that the subject facility was damaged in the 2004 hurricanes 
which is consistent with information planoing staff obtained from Alcohope staff earlier this summer. 
Thus, the section cited by Mr. O'Haire does not apply, but section 904.07(2) does: 

Even if the 1-year provision were to apply, it is clear that Alcohope used the undamaged portion of the 
property for office and counseling (treatment) purposes until July 28, 2006. This too is consistent with 
information previously obtained by staff. Thus, the new owner meets the one-year time frame. There is 
no contention that the new owner proposes to use the site in a manner consistent with the previous 
Alcohope operation and a level of intensity equal to or less than previous A! co hope operation. 

In summary, the treatment center use of the site was not discontinued for a continuous period of I -year or 
more. Furthermore, section 904.07(2)provides that a structure (and its inherent use) damaged by a 
hurricane or other declared disaster may be re-established. 

Attachment: Bruce Barkett letter 

cc: Robert M. Keating, AICP 
Stan Boling, AICP 
Bruce Barkett, Esquire 
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BRUCE: D. BARKETT 

CALVIN B. BROWN 

WILLIAM W. CALDWELL 

GEORGE G, COLLINS, JR.;* 

JANET CARNEY CROOM b. 

MlCHAE'L J. GARAVAGLIA 

RONALD KEITH LAWNt~A. 

LISA N. THOMPSON~ ... 

BRUCE R. ABERNETHY, JR., OF COUNSELh+ 

STEVEN L 'HENDERSON, OF COUNSEL" 

•BOARD C~TIFIED IN REAL ESTATE 

UMASTER OF LAWS IN TAXATION 

••*MA-'>TER OF LAWS IN REAL PRO!='ERTY DEVELOPMENT 

+aoARD CERTIFIEO IN WILLS, TRUSTS, AND ESTATES 

J.ALSO ADMITTED IN DC AND SC 

l>ALSO ADMITTED IN AR 

John W. McCoy, AICP · 
Senior Planner 
Indian River County 
1840 25'h Street 
Vero Beach, FL32960 

Collins, BJt'own, CalJweH, 
Blltll'kett & Glltll'avaglia 

CHARTERED 

ATTORNEYS AT LAW 

756 BEACHLAND BOULEVARD 

VERO · BEACH, FLORJDA 32963 

September 27, 2006 

Re: Continuation of Use of the Alcohope Property 
5925 37'h Street, Vera Beach, Florida 

Dear John: 

PLEASE REPLY TO! 

POST OI"FICE BOX 64~3686 

VERO BEACH1 FLORIDA 32964-3666 

772-231· 4343 

TELEPAX: 772-234-5213 

INTERNET! CBC@VEROLAW.COM 

Via Hand Delivery 

This letter is in response to your request for a chronology concerning the referenced Alcohope property. I 
have spoken with Tom King and with John Romano, CEO of New Horizons of the Treasure Coast. The 
relevant chronology seems to be as follows: 

1. New Horizons was approved to operate Alcohope as a substance abuse treatment center in 
1984. 

2. There was hurricane damage to the roof of the facility during the 2004 hurricanes. 

3. New Horizons moved a portion of its Alcohope operation to Hanley Hall in April, 2005. 
This included transfer of the residents. 

4. New Horizons kept crisis substance abuse counseling staff and administrative functions at 
the referenced facility until sale of the property to The Source on July 28, 2006. 

At no time did Alcohope abandon its use of the property. At all times from 1984 until July 28, 2006, the 
property was used by Alcohope in conjunction with its residential treatment facility either with residents at 
the facility or with substance abuse counselors and administrative offices at the facility. 

As you indicate in your letter, The Source proposes to occupy the facility and to operate a transitional 
housing and recovery program comparable to the Alcohope program. This would constitute a continuation 
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John W. McCoy, AICP 
Page2 
September 27, 2006 

of Alcohope's use of the property. The capacity will not exceed the previous permitted capacity. The Source 
relied upon the zoning and the use of the property, as confirmed by your July 10'" Jetter, when it closed on 
July 28'". 

Please Jet me know if any additional information is required. 

Y">trlliY~ 

BRUCE rl. BARKETT 
For the Firm 

BDB:jkd 
cc: TomKing 

Steve Henderson, Esq. 
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APPLICATION FORM FOR APPEALS 

APPEALS FROM: 

• 
Decisions of the Community Development Director or His Designee; AND 
Actions/Decisions of the Planning and Zoning Commission (P&ZC) 

FEES: 
I. Site Plan Projects: 

Appeal by project applicant: 
Appeal by affected party: 

$400.00 
$800.00 

II. Appeal of Staff Determinations: $800.00 

Is this an appeal by a project applicant? No, Appeal is by the Steve and Erin Metz family whose 
substantial interests are adversely affected by violation ofLDRs in the development review process. 

If so, please list the project name: __ fJ'_/A __________________ _ 

PropertyOwner(s): __ IJ"--/A--'------------------------~ 
Address: fl/ /A 

Phone Nunlber:----'-/1!'--'-'/A'-'---------,_-----------------

Signature: -~ ,~ ~ 0 · ~ (or letter of authorization attached) 

Applicant Name: Steven.and Erin Metz 

Address: 5980 37'h Street Vera Beach FL 32966 

Phone Number: (772) 532-5289 

Signature:_---=:s_ce_e._oc_·_bc_,._e_=------------------------

Site Address (If Applicable): 5925 37'h Street, Vero Beach FL- 32-39-32-00002-0000-00003.1 

1. What is being appealed? Decision by Development Director or his Designee to 
permit a facility for homeless occupation on a temporary basis in a neighborhood 
designated RM6 and populated with young families with small children. 
See Exhibit "A" . 

2. Reason(s) for the appeal: Housing of the homeless in an established residential 
neighborhood is totally incompatible with the land use classification and actual uses 
already established and in place. 



. 
' 

3. What staff (or P&ZC) error(s) is alleged? Staff ignored the provisions of §904.08 
when the Alcohope facilitv formerly occupying the propertv for housing "residential 
treatment" had been abandoned for more than a year prior to the date of Exhibit "A". 
The error was exacerbated when staff was called.on the mistake (Exhibit B) and 
responded by introducing §908.07 of the LDRs for the first time on October 3. 2006 
(Exhibit C) as an excuse for staff's action. Staff knew that Alcohope had determined 
in 2003; before there. was a hurricane. to abandon use of its facilitv and relocate to its 
present location on the Indian River Memorial Hospital campus by signing a lease 
with the Hospital's subsidiarv in October, 2003 (see Exhibit D). Bruce Barkett, 
counsel for Alcohooe. confirmed occupancy by Alcohope in April, 2005 of its new 
facility, It is disingenuous to use the crutch of the hurricanes as a pretext to permit 
a new and different owner to impose by coat-tailing a new and different use on an 
established residential communitv. 

4. What land development regulation (LDR) provisions(s) have allegedly been 
improperly interpreted or applied? Chapter 904, Sections 904.07 and 904.08. 

5. What LDRs and/or Comprehensive Plan goals, objectives, policies support your 
position? LDR §904.08: CLUP: Policies 1.4, 1.12, 10.1 

NOTE: Supplemental or additional information may be attached. If such information is being 
attached, please list here what is being attached: 

I. Exhibit A- 7!10/2006letter by John McCoy. 
2. Exhibit B : 9/05/2006 letter by Michael O'Haire. 
3. Exhibit C- 10/03/2006letter by Joh..rt McCoy. 
4. Exhibit D- 10/03/2003 lease Alcohope of the Treasure Coast, Inc. from Health Systems of 

Indian River, Inc. 

OFFICE USE ONLY: 

FEE PAID:~--=c:-------
DATE RECEIVED: _____ _ DATE ACCEPTED:~--------

j 
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Ll'1.1..'.1Hl'l Kl.Vt:,l"'; '·''-"~~"IT 

BOARD OF COUNTY COMMISSIONERS 
184(1 25tA S'N-<41, l,.,.o Jl•dck, F~i.da !2960.3 f65 . .--.. - .... ,"-'"'· 

ld<.pf.on• 177?.) 5<17·0000 

Tom King 
The Source 
P 0 Box 2~58 
Verc• Beach PL ?-296!-2458 

RE: Contiruat!on of Use of the A!colwp" Property 
5925 3 7'" Street, Vero Beach FL /32-39-32-V0002-000C!-OOOC3.1 

Dear Mr. King: 

0 RTF 

0 Imported 

D Reading Fik 
·--··--.......,..--.~-.···--,.p..i 

nris iss t"'J)OJl>e. [(>your letter to Stan Bo\ir,g ceg-~rtl.ing US< cf the fonner Alcnhope buildin~ Be act vised 
that the su~j.:cr site is wn:~d R.M-6, Reaidentia' Multi-Fanrily (lljl to G unitsiacre·;. \Vhile a re$ideniisl 
treatment crnter is not an allowed use in the RM-6 zoning district under cutTent dismct regulations, the 
~'\!Qohope rcsiC.emial tr~"<>tme!~l ceo.t~r '.\'as approved by the Co!lnty at that loc~tion prior to the present 
zontng. As such, Akohopc was a k.s,-al1y ~atabUshed non~co-r.!orming use. Und(·~r county zoning regulation-; . 
.a non-c:onfonning us~ l.la~' co!ltinu¢ On a sit.=:. e-ven if the organization r.o'1du:.:ting the use change:.~. 

A;corcling rc ~he infvrmmwn in your lett"r.· The So\lrce, a .501 C~! f1on~profh: corporation) pro~)f)Se~: ~c 
occupy the forrne.r A leo hop< building and operate u transitional housing and re.oovery p: og-ram co:nparoole to 
the Alcoh<lpc pr-:>;;ram. /',s indicated in. your \cttrrr, tl1e facility will he used by a maximum of 18 clients pl~s 
twc. fuJI time staff and th~ s:J!.ff wiU as~i.st people with social and ;ubstance problems througb support 
groups, eounseling, and life skills tre;ning with a 90 <illy to 9-month program oriented to making clients inlO 
produc.tivr:: cirizens and achieve a las::ing life !:'CCO\'ery, Based UtxJ!l yout tnform~tion: staff concurs thELt i'h2. 
~;se of tlu.~ S:J~jcct propert)' by TI~c Sour::e WO\llcl c.onstiwte a_ o(mtjnuatlon of Alcohopc's non~.::onforn1ing llSC 
o{ ihe property and is therefore aHowed. 

Plea,., be advised the use of propMed facility must b<O slmiiar to fue p;-ev<cus facility as mdicated m your 
letter. Also, 1le propose<! re•id~rt\ia! capacity c.Mnor exce,",d the predous pcrn,itted -;apa~ity, Should the u:;e 
c~hange or rmmJer of rcsjdentc, increase above the number alJo,vcd. enf,recrrh~nt act1on rm~y be r~k.cr1 o;· 
~'1ditional app;o,·als required. 

If you ha'lc 1tl)' further questiollS plea•• d•) 110! hesitate to con.Uiot meal 226-1235. 

Si:o7'1~, 

_:J. ~J.M tw 
John W. McCoy, ~ 
Senior Plznner 

CC: Robert M. Keating, AJCP 
SraJ'I Roling, ATCP 
Roland~. D<:B!ois, AJCP 
Carle Tesnow TM20Q6 .. Q307 

ATTACHMENT 

EXHIBIT 
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LAW OFFICES OF 

0 7HAIRE9 QmNN7 CANDLER & CASALINO 

CHARTERED 

MICHAEL a• HAl RE 

.JEROME D. QUINN 

RICHARD B. CANDLER* 

GREGG M. CASALINO 

PAUL R. AMOS 

3111 CARDINAL DRIVE, VERO BEACH, Fl. 32963 

P.O. BOX 4375, VERO BEACH 1 FL 32964 

TELEPHONE: C772) 231-6900 

FACSIMILE: (772) 231-9729 

E-MAIL: OQC@OOC-LAW.COM 

*LL.M. !MASTER OF lAws• TAXATEONI 

SoARD Co:RT>FtEo • WtLLS, TRusrs &. EsTATES 

William G. Collins, II 
Indian River County Attorney's Office 
1840 25th Street · 
Vero Beach FL 32960 

September 5, 2006 

In Re: 5925 37'• Street, Vero Beach Florida 

Dear Will, 

I have been supplied with a copy of a Jetter under date of July 10, 2006 concerning what was the 
Alcohope property on 37th Street, copy enclosed. A number of the neighbors on that street have asked that 
I advise them concerning the enclosed letter and the proposal that it would seem to authorize. I note that 
nobody on the legal staff was copied with it. 

Section 904.08, copy also enclosed, seems to be clearly on point and indicates that there is no basis 
for the letter of authorization from Joho McCoy to Tom King. You will note that the land development 
regulation applies if, "for any reason" a nonconforming structure ceases to be used for one year or more, it 
cannot be reestablished. 

I also enclose excerpts from the lease between Alcohope and the Indian River Memorial Hospital's 
creature, Health Systems of Indian River County, Inc. The lease is dated October 9, 2003 and makes clear 
that Alcohope had determined to relocate at that point in time. Any number of the neighbors are prepared 
to testifY that Alcohope ceased its use of the property for at least a year prior to July 10 of this year. 

In the circumstances, planning staff should be advised that the letter needs to be rescinded, as should 
its addressee. If not, my clients have asked that we take the matter to the Board of County Commissioners. 

Awaiting your advice, I am 

MOH!kcs 
Encl. 

cc: John W. McCoy, AICP 
Stan Boling, AICP 
Erin Metz 
Keith Hedin 

~aire 

ATTACKM£NT 

EXHIBIT 

I B 

3 

1 



TO: 

FROM: 

DATE: 

SUBJECT: 

INDIAN RIVER COUNTY, FLORIDA 

Will Collins 
County Attorney 

PLANNING DIVISION 

MEMORANDUM 

John W. McCoy, AlCP ~ \) 1[\J\ 
Senior Planner _.;.l 

October 3, 2006 

5925 37th Street, The Source 
Tax Parcel ID#: 32-39-32-00002-0000-00003.1 

Recently, Michael O'Haire wrote to you regarding my July lOth letter to Tom King, which states that The 
Source may continue to operate a residential treatment center use on the subject site. This memo is to 
provide you additional information regarding the above referenced site and staffs detennination. Please 
find attached a letter from Bruce Barkett that provides a chronology and describes the use of the site. Mr. 
Barkett's letter is consistent with the facts staff used in its determination contained in my July 1Oth letter. 

In his letter, Mr. O'Haire's letter raises the issue of the !-year cessation of use clause in the non
confonnities section 904.08. My letter does not address this provision, because it is not applicable to this 
situation. Instead, Section 904.07 applies. That section relates to reconstruction of non-confonnities 
when State or Federal authorities declare the site a disaster area, such as occurred with the 2004 
hurricanes. This provision essentially tolls the !-year time period requirement contained in 904.08. You 
may remember the Board reinforced this application of 904.07(2) when it allowed several legally 
established non-confonning mobile homes (non-conforming use) to be replaced at various locations in the 
county. Mr. Barkett's letter makes it clear that the subject facility was damaged in the 2004 hurricanes· 
which is consistent with information plarming staff obtained from Alcohope staff earlier this summer. 
Thus, the section cited by Mr. O'Haire does not apply, but section 904.07(2) does: 

Even if the !-year provision were to apply, it is clear that Alcohope used the undamaged portion of the 
property for office and counseling (treatment) purposes until July 28, 2006. This too is consistent with 
information previously obtained by staff. Thus, the new owner meets the one-year time frame. There is 
no contention that the new owner proposes to use the site in a manner consistent with the previous 
Alcohope operation and a level of intensity equal to or less than previous Alcohope operation. 

In summary, the treatment center use of the site was not discontinued for a continuous period ofJ -year or 
more. Furthermore, section 904.07(2)provides that a structure (and its inherent use) damaged by a 
hurricane or other declared disaster may be re-established. 

Attachment: Bruce Barkett letter 

cc: Robert M. Keating, AlCP 
Stan Boling, AJCP 
Bruce Barkett, Esquire 

ATTACHMENT 
EXHIBIT 
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EIRUCE D. BARKETT 

CAL-VIN 8, E!ROWN 

WIL.UAM W. CALDWELL 

GEORGE G. COLLINS1 JR.~ 

JANET CARNEV'CROOMt:. 

MICHAEl. J, GARAVAG!LIA 

RONALD KErTH LAWNU.i 

USA N. THOMf:>SON••• 

BRUCE R. ABERNETHY, J~ OF" COUNSEL ~•+ 

STEVEN 1.. HENDERSON, OF COUNSEL* 

"'aoARD CERTIFIED IN REAL ESTATE 

,."'MASTER OF LAWS IN TAXATION 

U*MA..'n'ER oF LAWS JN REAL PROPERTY DEVELOPMENT 

+eoARO CERTIFIED IN WIU...S, TRUSTS, AND ESTATES 

""ALSO ADMITTED IN DC AND SC 

ti.AL-50 AOMITTED IN AR 

John W. McCoy, AICP 
Senior Planner 
Indian River County 
1840 25'h Street 
Vero Beach, FL 32960 

CoHi.IDls, lBJwWIIl, CalJweH, 
lBrurkett & Gruravaglia 

CHARTERED 

ATTORNEYS AT LAW 

756 BEAGHL.AND 130ULEVARO 

VERO BEACH, Fl..ORJDA 32963 

September 27, 2006 

Re: Continuation of Use of the Aicohope Property 
5925 37th Street, V ero Beach, Florida 

Dear John: 

.PI..EASE REPLY TO: 

POST OFFICE SOX 64-3656 

VERO BEACH, FL.ORIDA 32964-3686 

772-231-4.943 

TELEFAX! 772-234-5213 · 

INTERNET: CBC@VEROLAW.COM 

Via Hand Delivery 

This letter is in response to your request for a chronology concerning the referenced Alcohope property. I 
have spoken with Tom King and with John Romano, CEO of New Horizons of the Treasure Coast. The 
relevant chronology seems to be as follows: 

1. New Horizons was approved to operate Aicohope as a substance abuse treatment center in 
1984. 

2. There was hurricane damage to the roof of the facility during the 2004 hurricanes. 

3. New Horizons moved a portion of its Alcohope operation to Hanley Hall in April, 2005. 
This included transfer of the residents. 

4. New Horizons kept crisis substance abuse counseling staff and adlninistrative functions at 
the referenced facility until sale of the property to The Source on July 28, 2006. 

At no time did Alcohope abandon its use of the property. At all times from 1984 until July 28, 2006, the 
property was used by Alcohope in conjunction with its residential treatment facility either with residents at 
the facility or with substance abuse counselors and administrative offices at the facility. 

As you indicate in your letter, The Source proposes to occupy the facility and to operate a transitional 
housing and recovery program comparable to the Alcohope program. This would constitute a continuation 

AnACHtiENT ~3 
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John W. McCoy, AICP 
Page2 
September27, 2006 

of Alcohope' s use of the property. The capacity will not exceed the previous permitted capacity. The Source 
relied upon the zoning and the use of the property, as confirmed by your July 10'" letter, when it closed on 
July 28'•. 

Please let me know if any additional information is required. 

\::~ 
/ 

BRUCE D. BARKETT 
For the Firm 

BDB:jkd 
cc: TomKing 

Steve Henderson, Esq. 

ATTACHMENT a 4 
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COPY 
LEASE 

THIS LEASE, made, entered into and effective as of the cr- day orO~ , 2003 
(the "Effective Date"), by and between HEALTH SYSTEMS OF INDIAN RIVER, INC., a Florida 
not-for-profit corporation, whose address is: 1000 36th Street, Vero Beach. Florida 32960, 
hereinafter called "LESSOR," and ALCOHOPE OF THE TREASURE COID;T, INC., a Florida 
not-for-profit corporation, whose address is: 5925 37th Street, Vero Beach, Florida 32966, 
hereinafter called "LESSEE," 

WITNESSETH: 

That the Lessor and the Lessee, in consideration of the mutual covenants herein 
contained, and in consideration of the payments and undertakings herein mentioned, made and 
to be made, have respectively promised to and agreed with each other as follows: 

ARTICLE I- DEMISE BY LESSOR 

Under the terms and conditions hereinafter stated, and in.consideration of the payment 
from time to time of the rents hereinafter stipulated, and for and in consideration of the prompt 
pe:rformance by the Lessee of the covenants herein contained by the Lessee to be kept and 
pe:rformed, the performance of each of which covenants is declared to be an integral part of the 
consideration to be furnished by the Lessee, the Lessor does hereby lease, let and demise to the 
Lessee the unimproved real property hereinafter referred to in this Lease as "Leased Premises" 
and more fully described on Exhibit "A" attached hereto. 

ARTICLE II- ACCEPTANCE OF DEMISE BY LESSEE 

The Lessee, in consideration of the demise and assignment of said Leased Premises by 
the Lessor, and for the further considerations hereinafter set out, does hereby lease, rent and 
hire the said Leased Premises from the Lessor under the terms and conditions hereinafter stated. 

ARTICLE III· WARRANTY OF TITLE 

Lessor hereby represents and warrants that Lessor is the owner in fee simple absolute of 
the Leased Premises and that title is free, clear and unencumbered, except for the permitted 
exceptions set forth on Exhibit "B" attached hereto. 

ARTICLE IV- WARRANTY OF QUIET ENJOYMENT 

Lessor covenants and agrees that if Lessee pays the rent and other charges herein 
provided for and observes and keeps the covenants, conditions and terms of this Lease on 
Lessee's part to be kept and performed and further pays the rent and other charges for which it 
is responsible hereunder, then Lessee shall lawfully and quietly hold, occupy and enjoy the 
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Leased Premises during the term of this Lease without hindrance or molestation of Lessor, or of 
any other person claiming under Lessor. 

ARTICLE V- LEASE TERM 

The term of this Lease shall be for a period of ten years ("Initial Lease Term"), unless the 
Lessor or Lessee, or the term of this Lease sooner terminates, this Lease be extended by the 
Lessee in accordance with the terms hereof. The lease term .shall commence on the date the 
certificate of occupancy is issued by Indian River County, Florida, for the structure which Lessee 
is obligated to build under Article XII hereof, or on the I st day of September, 2004, whichever 
is first to occur. 

ARTICLE VI- RENT 

The Lessee shall pay the Lessor a net annual rental of TEN THOUSAND Dollars 
($10,000.00) plus sales tax, if applicable, for each year of the initial Lease Term payable in equal 
and consecutive monthly installments in advance on the first day of each month during the term 
of this Lease, the first installment of which shall be paid on the date the certificate of occupancy is 
issued for the structure which the Lessee is required to build. If such date be other than the first 
day of the calendar month, such first installment shall be prorated for the period between the 
date of commencement of the term of this Lease and the first day of the following month. Lessee 
shall make payment required on or before the due date. Rent shall be paid to the Lessor at 
Lessor's above stated address, or at such other place as the Lessor may hereafter designate in 
writing. 

ARTICLE VII- COVENANT OF PROMPT PAYMENT OF RENT 

Lessee shall pay the rent and any other obligations herein set forth to Lessor at Lessor's 
above staJed address, or such other place as Lessor may designate in writing. Prompt payment 
of the rent is an essential consideration of this Lease and in the event that the rental is not paid 
within fifteen (16) days of the due date, time being of the essence, then there shall be charged a 
penalty of five percent (6%) of the amount of the late payment, and the same shall be 
immediately due and payable to the Lessor. If such rental is not paid within fifteen (16) days 
thereafter (total of thirty (30) days) the rental and five percent (5%) penalty shall thereafter bear 
interest at the rate of twelve percent (12%) per annum and the Lease shall be deemed to be in 
default. If the Lease is in default for failure to pay rent, the Lessor shall have the right to 
accelerate the rent remaining to be paid for the Lease Term. Lessor shall be entitled to recover 
all costs of collections together with a reasonable fee for the attorneys. 

ARTICLE VIII- LESSOR'S LIEN FOR RENT 

The Lessor shall have the first lien, paramount to all others, on every right and interest of 
the Lessee in and to this Lease including any sub-leases, on any buildings, structures or 
improvements constructed or to be constructed on the Leased Premises or the Lessee's equity 
therein, which lien is granted for the purpose of securing the payment of rents, assessments, 
taxes, charges, liens, penalties and damages herein covenanted to be paid by the Lessee, and 
for the purpose of securing the performance of all and singular the covenants, conditions and 
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obligations of this Lease to be performed and observed by the Lessee, except as to any lien to 
which the Lessor's first lien shall be subordinated in writing. 

ARTICLE IX- OPTION TO RENEW 

Lessee shall have the option to extend the term of this Lease upon the terms and 
conditions described in Exhibit "C" attached hereto. 

,!UtTICLE X- TAXES; OTHER GOVERNMENT CHARGES; 
UTILITY CHARGES 

The Lessor and the Lessee acknowledge: (a) that under present law neither the income, 
profits nor properties of the Lessor nor of the Lessee are subject to either federal, state or local 
taxation, and (b) that this fact, among others, induces each of the parties to enter into this Lease. 
However, if there shall occur any change in the tax exempt status of the Lessee, the Lessee shall 
pay, as the same respectively become due: all ad valorem taxation by the State or by any 
political subdivision or special district thereof and all other taxes and governmental charges of 
any kind whatsoever that may at any time be laWfully assessed or levied against or with respect 
to the Leased Premises and/or the Treatment Center, as hereinafter defined in Article XII, or 
any personal property installed or brought by the Lessee on the Leased Premises (including, 
without limiting the generality of the foregoing, any taxes levied on or with respect to the 
income or profits of the Lessee), and any other taxes levied upon or with respect to either the 
Leased Premises or the Treatment Center which, if not paid, will become a lien on either the 
Leased Premises or the Treatment Center, including any ad valorem taxes assessed upon either 
the Lessor's or the Lessee's interest in either the Leased Premises or the Treatment Center. The 
Lessee shall further pay all utility and other charges incurred in the construction, improvement, 
rebuilding, reconstructing, replacing, operation, maintenance, use, occupancy and upkeep of 
the Leased Premises or the Treatment Center. The Lessee shall further pay all utility and other 
charges inCluding but not limited to any and all utility hookups and related improvements, and 
all assessments and charges lawfully made by any governmental body for public improvements 
that may be secured by a lien on the Leased Premises and/or the Treatment Center; provided, 
that with respect to special assessments or other governmental charges that may be lawfully 
paid in installrnents over a period of years, the Lessee shall be obligated to pay only such 
installments as are required to be paid during the lease term. 

The Lessee may, at its own expense and in its own name in good faith, contest any such 
taxes, assessments and other charges and, in the event of any such contest, may permit the 
taxes, assessments or other charges so contested to remain unpaid during the period of such 
contest and any appeal there from unless by such action the title of the Lessor to any part of the 
Leased Premises and/or Treatment Center shall be materially endangered or the Leased 
Premises and/or Treatment Center or any part thereof shall become subject to loss or forfeiture, 
in which event such taxes, assessments or charges shall be paid forthwith by the Lessee. 

ARTICLE XI- USE 

Lessee shall operate the '"I'reatment Center", as defined in Article XII below, or cause 
. the Treatment Center to be operated, primarily as a facility providing a level one residential and 
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outpatient substance abuse program for the diagnosis, treatment and care of persons with a 
primary diagnosis of chemical dependency. Lessee shall neither use nor occupy the Leased 
Premises or Treatment Center or permit the Lease Premises or Treatment Center to be used or 
occupied contrary to any statute, rule, order, ordinance, requirement or regulation applicable 
thereto, or in any manner which would violate any certificate of occupancy hereafter issued on 
the Leased Premises or licensed issued for the operation of the Treatment Center or which 
would cause structural damage to any building constructed on the Leased Premises, or in any 
manner which would cause the value of the Leased Premises or Treatment Center or any part 
thereof to diminish or which would constitute a public or private nuisance or waste or in any 
manner which would constitute an event of default hereunder. 

Lessee shall not deny care to any person based on ability to pay for such services and 
shall not make distinction in the extension of care because of race, color, religion, sex, national 
origin, marital status, or physical or mental handicap. It is understood that the Lessee shall have 
the right to refuse admittance of patients because of lack of facilities or services or to protect the 
welfare of patients already admitted and to adopt and amend from time to time appropriate rules 
respecting admission of patients. Lessee shall define, through its Admissions and Exclusionary 
Criteria Policy; those individuals who can be best treated in a level one residential and 
outpatient substance abuse program and will define those individuals whose needs cannot be 
met at this level of care. 

ARTICLE XII- LESSEE'S OBLIGATION TO BUILD 

Lessee shall erect, maintain, reconstruct, rebuild and replace, if necessary, a 20-bed 
residential treatment center building and related improvements (the "Treatment Center") on 
the Leased Premises in accordance with the following procedure: 

(a) The Lessor shall have the rights set forth in this section (a) with respect to all 
construction and improvements made to the Leased Premises in the construction, alteration or 
reconstruction of the Treatment Center permitted under the terms of this Lease, including but 
not limited to the iuitial construction of the Treatment Center, any additional construction or 
improvements to the Treatment Center, and/or any renovations, remodeling or rebuilding of the 
'I'reatment Center or the Leased Premises including without limitation any and all interior and 
exterior improvements including, but not limited to, utility hookups, landscaping, parking 
spaces or parking lots. All plans and specifications for such shall be prepared by an architect 
licensed to practice in the State of Florida and shall bear ·an architect's seal. Plans and 
specifications shall be submitted to the Lessor for the Lessor's approval. The Lessor shall have 
sixty (60) days in which to either approve or disapprove the plans and specifications. The 
Lessor shall have the right to disapprove the plans for any interior alterations or reconstruction 
only if the plans are not in accordance with building code or license requirements for a level one 
residential·and outpatient treatment center or if such renovations, alterations, or reconstruction 
shall diminish the value of the structure. The Lessor shall have sole discretion and absolute 
authority to disapprove for any reason, the plans and specifications for the alteration, 
reconstruction, or renovation of the exterior of the Leased Premise. It is understood and agreed, 
however, that the Lessee shall have the right to construct a building that will add 20 beds to the 
'I'reatment Center. If Lessor shall fail to disapprove such plans and specifications during that 
sixty (60) day period, the Lessor shall be deemed to have given Lessor's approval. 
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(b) All improvements of any nature made to the Leased Premises, including but not 
limited to the Treatment Center, shall· be constructed by a contractor licensed to do business in 
the State of Florida, pursuant to a written contract with the Lessee. The Lessor shall have sixty 
(60) days to which either approve or disprove the plans and specifications. 

(c) The Treatment Center shall be completed and a certificate of occupancy for the 
Treatment Center shall be issued and received no later than the 1st day of September, 2004. In 
the event that the certificate of occupancy has not been issued by such date, Lessee shall not be 
at default of its obligations, as long as it diligently pursues the issuance of certificate of 
occupancy for the Treatment Center. 

(d) The Leased Premises shall at all times be kept free of construction liens, as 
hereinafter more specifically provided. 

(e) All such work shall comply with the provisions of all ordinances, building codes 
and regulations of all governmental agencies having jurisdiction over the property and the use 
thereof. 

(f) . Notwithstanding the provisions above set forth, the Lessee shall not have the right 
to destroy or remove any improvements made pursuant to .this Article without first obtaining the 
written consent of the Lessor. 

ARTICLE XIII- UTILITES. ROADS, & OTHER OFFSITE IMPROVMENTS 

The Lessee shall be responsible for the cost of construction of the roads to provide 
ingress and egress from the Leased Premises over the access easement granted to it by the 
Lessor. Lessee shall further be responsible for the cost of the installation of water, electric, 

l . and sanitary sewer services to serve the Leased Premise and to be installed in the utility 

1 
flq \l easements granted by Lessor to Lessee. The sums of $30,000 for the sanitary sewer and 

!J V $66,000 for the road shall be paid by Lessee to Lessor upon the execution of this Lease. The 
11!1 sum ol'$5S,l::l'lO'for electric and water shall be paid by Lessee to Lessor in One Hundred-

Twenty (120) equal and consecutive monthly installments commencing on the first day of the 
month following the commencement of the Lease term and continuing on the first day of each 
month thereafter until fully paid. Lessor shall be responsible for maintenance of the road and 
the offsite retention ditch. Lessee shall be responsible for maintenance of onsite drainage. 

Lessee shall be permitted to utilize the offsite drainage and retention system on 
Lessor's property however, in the event that the Lessor constructs a retention lake, Lessee 
shall pay the cost .of connecting the Leased Premises to the new retention lake. 

ARTICLE XIV -RECONSTRUCTION 

In the event of partial or total destruction of the Treatment Center at any time and by 
whatever cause, whether or not covered by insurance, the Lessee agrees and covenants to 
rebuild or restore such improvements in accordance with the original plans and specifications 
for construction thereof with allowance for any alterations required by governmental authorities 
having jurisdiction thereof, with allowance for any design changes deemed necessary or 
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desirable by Lessee and upon the condition that the completed improvements shall have at least 
the same functional capabilities as the improvements being replaced or restored. All plans for 
such work shall be subject to approval by the Lessor as often as such destruction, damage or 
demolition may occur. Lessor's approval or disapproval shall be in accordance with the criteria 
for approval and disapproval as set forth in ARTICLE XII hereof. Lessee agrees to commence 
rebuilding or restoring within one hundred eighty (180) days after such loss, and agrees to 
proceed with such rebuilding or restoring thereafter with such dispatch as may be necessary to 
complete it within twenty-four (24) months after the occurrence of such damage, destruction or 
demolition as the case may be. If the rebuilding is delayed from starting or interrupted by an 
act of God or a public ei\emy or casualty or strike or governmental regulation or reasonable 
delay in settlement with any insurer, or due to the magnitude and scope of the work it is 
impracticable to complete it within such time period, the delay shall not be deemed a delay or 
interruption that constitutes the Lessee in default. 

ARTICLE XV- .l!.LTERl!.TIONS .l!.ND IMPROVEMENTS 

The Lessee shall have the right at its own expense to make any improvements, additions to or 
alterations in the Treatment Center provided that neither the value thereof nor its utility for the 
purpose intended is thereby impaired and provided further that such alterations and 
improvements shall be deemed a part of the Treatment Center and subject to the provisions of 
this Lease; and provided further, however, that any improvements, additions or alterations to the 
Leased Premises or the Treatment Center shall be constructed only with the prior approval of 
Lessor. Lessor's approval and disapproval shall be in accordance with the criteria for approval 
and disapproval as set forth in ll.RTICLE XII hereof. Lessee shall have the sole responsibility 
for the cost of improvements, additions and alterations to the Treatment Center. 

ll.RT!CLE XVI- E.l!.SEMENTS .l!.ND .DEDICATIONS 

In order to provide for the development of the Leased Premises, Lessor agrees to provide 
the easements, dedications and similar rights required by the approved site plan for the Leased 
Premises described above and any other easements, dedications and similar rights that might 
be required over or within portions of the Leased Premises in order to effectively complete the 
development of the property. As one of the considerations to the Lessee for the execution of this 
Lease, the Lessor shall join with Lessee in executing and delivering such documents, from time 
to time, required by governmental agencies and public utilities companies for the purpose of 
granting such easements and dedications. 

ll.RTICLE XVII- ZONING. BUILDING PERMITS, ETC. 

Lessor agrees to execute any and all documents necessary as permitted by this Lease 
convenient to Lessee's use, occupancy, improvements and development of the Leased Premises 
including but not limited to petitions, applications and authorizations as may be appropriate or 
required to obtain conditional use permits, site plan approval and building permits. 
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ARTICLE XVIII- EXPENSES 

The Lessee shall be responsible for all expenses incurred in connection with the use, 
occupancy, improvement and development of the Leased Premises, the preparation and 
handling of all easements and dedications which it may seek to have approved, and any 
building permits, site plans and impact fees. 

ARTICLE XIX- LESSOR'S INTEREST NOT SUBJECT TO CONSTRUCTION LmNS 

During the Lease Term, there shall be no construction liens upon or against the Lessor's 
interest in the Leased Premises, including the buildings and improvements situated thereon, 
arising by reason of any act of the Lessee or any person claiming by or through the Lessee; and 
no person shall ever be or become entitled to any construction lien directly or indirectly derived 
through or under any act, or conimission or omission of the Lessee superior in rank or dignity, or 
legal effect, to that of this Lease Agreement and the interest in the Leased Premises reserved to 
the Lessor, for or on account of any labor or material furnished for such improvements upon the 
Leased Premises, or for or on account of any materials or things whatsoever pertaining to the 
Leased Premises; and nothing in this Lease shall be construed in such a way as to be repugnant 
to or contradict this provision. The parties mutually understand and agree, however, that the 
mere fact of the existence of a construction lien, or liens, shall not of itself operate as a default of 
this Lease Agreement, provided, however, that the Lessee, within thirty (30) days after the 
receipt by it of written notice of a lien or a claim of lien from the lienor, or the recording of such a 
notice of lien or claim of lien among the Public Records of Indian River County, Florida, shall 
cause the same to be C<lncelled, released and extinguished, or the Leased Premises released 
therefrom, by the furnishing of a bond or other method which may be prescribed by law and 
proper evidence thereof in all respects furnished to the Lessor. All persons with whom the 
Lessee may deal are hereby put on notice that the Lessee has no power to subject the Lessor's 
interest to any claim for construction liens or lien claims, and all persons dealing with the Lessee 
are hereby placed on notice to look solely to the credit of the Lessee and to the Lessee's assets 
for payment or satisfaction, and not to the Lessor or the Lessor's assets. Under no circumstances 
shall any lien or claim of lien of any mechanic, laborer or materialmen be effective against the 
interest of the Lessor in the Leased Premises. 

liRTICLE XX- MAINTENANCE AND REPl!lRS OF BUILDING AND GROUNDS 

Lessee shall maintain, at its sole expense, all buildings, all building systems, all 
equipment and fixtures in the Treatment Center, including but not limited to, heating, 
ventilating, air conditioning, electrical and plumbing systems, and all other improvements made 
to the Treatment Center, including parking areas, exterior lighting and signage, in good 
condition, working order, repair and appearance. Lessee shall renew, repair or replace any 
inadequate, obsolete, worn-out, unsuitable, undesirable or unnecessary equipment constituting 
a part of the Treatment Center. The Lessee shall not be required to install other equipment and 
substitute for any equipment removed pursuant to the preceding sentence if, in the reasonable 
opinion of the Lessor, such substitution is not necessary to preserve the operating viability of the 
Treatment Center. Lessee shall maintain the grounds of the Treatment Center in a good, clean 
and safe condition, presenting a neat appearance. The Leased Premises shall be kept free of 
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accumulation of trash and debris, the grass and landscaped areas shall be kept cut and trimmed 
at all times and all rubbish and garbage shall be disposed of in a clean and sanitary manner. 

In the event that Lessee shall fail to fulfill its covenants hereunder, Lessor shall have the 
right to enter on the Leased Premises and undertake such maintenance or to make such repairs, 
restoration and renovation as are reasonably necessary, the cost of which shall be payable by 
the Lessee. The Lessee shall, on demand for reimbursement by the Lessor, pay the Lessor the 
amount so paid or expended, with interest thereon at the rate of twelve percent (12%) per 
annum from the date of any payment or payments so made. 

ARTICLE XXI- INSURANCE AND INDEMNITY 

(a) Lessee covenants that it shall keep, or cause others to keep; both the Leased 
Premises and the Treatment Center insured at all times and carry, or cause others to carry, such 
other insurance with respect to the operation and maintenance of the Treatment Center of such 
type and in such amO\mts as are normally carried by treatment centers of similar type and size in 
the State of Florida, provided that the same shall meet the following minimum requirements: 

(i) Fire and extended coverage including, but not limited to, insurance against 
loss or damage from lightning, windstorm, hail, explosion, riot, civil commotion, aircraft, 
vehicles, fire, smoke, malicious mischief and vandalism, or equivalent coverage obtainable 
through federal or state programs as may be approved for issuance in the State of Florida, at all 
times and in an amount equal to the full insurable replacement value of the property insured, as 
is determined in an appraisal, paid for by the Lessee and a copy of which shall be furnished to 
the Lessor, by a qualified appraiser selected by the Lessee. The appraisal required hereunder 
shall be performed every five (5) years commencing in the year 2004. For the years during 
which an appraisal is not performed, Lessee shall internally record the replacement value of 
additions to and deletions from the Treatment Center and provide to Lessor a copy of such 
record and evidence that the insurance required by this subsection is in full force and effect; 

(ii) Comprehensive general liability insurance, with limits of not less than 
Three Million Dollars ($3,000,000.00) annual aggregate for bodily injury and property damage; 

(iii) Workmen's compensation and employer's liability coverage as required by 
the laws of the State of Florida; 

(iv) Professional Liability insurance protecting the Lessor and the Lessee 
against liability for death, injury, loss or damage occurring during an examination, diagnosis, 
treatment or care of any patient of the Treatment Center and in the minimum amount of One 
Million Dollars ($1 ,000,000 .00) annual aggregate; and 

Any insurance required to be carried under this Article may be included as part of any 
blanket or other treatment center policy or policies of insurance covering not only the Treatment 
Center but also other properties in which the insured has an insurable interest in the case of 
property and, in the case of all policies, shall include the Lessor as an additional named insured, 
may include additional named insureds other than the Lessor and may include deductibles or 
self-insured retention levels as are deemed appropriate by the Lessee's independent insurance 
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consultant. Required limits of coverage may be provided by umbrella policies if such policies in 
the aggregate provide the same coverage required by this Article. Such insurance may provide 
for deductibles or co-insurance deemed reasonable by the Lessee's independent insurance 
consultant. 

The Lessee shall file with the Lessor, not later than the lOth day of each fiscal year of the 
Lessee, an opinion of the Lessee's independent insurance consultant to the effect that the 
coverage and deductibles maintained for all of the insurance policies required by this Article 
are appropriate for treatment centers of similar type and size in the State of Florida. 

(b) Each insurance policy required by this Article: (i) shall be by such fmancially 
responsible insurer or insurers qualified to write the respective insurance in the State of Florida 
and of recognized standing, (ii) shall be in such forms and with such provisions (including the 
loss payable clause, the waiver of subrogation clause, and the designation of the named 
insureds) as are generally considered standard provisions for the type of insurance involved 
(provided that provisions superior to standard provisions shall satisfy this requirement), and (iv) 
shall prohibit cancellation or substantial modification by the insurer or the Lessee without at 
least thirty (30) days prior written notice to the Lessor. Without liwiting the generality of the 
foregoing, all insurance policies carried pursuant to subsections (i), (ii), and (iv) of section (a) of 
this Article shall name the Lessor and the Lessee as parties insured there under as the respective 
interests of each of such parties may appear. and losses under subsections (i) where such 
subsection relates to casualty insurance, shall be made payable and shall be applied as 
provided in Article XXII hereinafter set forth. The net proceeds of insurance required by 
subsections (ii) and (iv), where such subsection provides for insurance other than casualty 
insurance, shall be applied towards extinguislunent or satisfaction of the liability with the 
respect to which such insurance proceeds are paid. Each such policy shall provide that losses 
there under shall be adjusted and collected by the insured parties except as qualified by the 
provisions of Article XXII hereof. Copies of each such policy or certificate thereof shall be 
provided to the Lessor. 

(c) Lessee shall indemnify, defend, and hold harmless Lessor, its successors and 
assigns, from and against any and all claims, demands, losses, liabilities, judgments and 
expenses of any nature whatsoever including reasonable attorneys' fees both at trial and 
appellate level and all costs of litigation, which may be asserted against or imposed upon Lessor 
or Lessor's title to or interest in either the Leased Premises or the Treatment Center and which 
may arise out of or be attributable to, directly or indirectly, (i) Lessee's interest in the Treatment 
Center under this Lease, (ii) the ownership or operation by Lessee of its business at the 
Treatment Center, (iii) any negligent or willful act or omission by Lessee, or any of its agents, 
contractors, servants, employees, licensees, customers, or invitees, or (iv) injury to or death of 
any person (including without limitation, the public) or loss or damage to any property, 
including loss of use thereof, occurring at the Treatment Center. 

ARTICLE XXII- DISPOSITION OF CASUli.LTY INSURANCE PROCEEDS 

Casualty insurance policies required under this Lease shall provide that the loss, if any, 
shall be paid to a bank having trust powers doing business in Indian River County (hereinafter 
referred to as "Trustee") and selected by the Lessee as Trustee of such insurance proceeds for 
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the benefit of the Lessor and the Lessee as their respective interest may appear. All fees and 
expenses of the Trustee shall be paid by the Lessee. The Trustee shall not be responsible for the 
collection or noncollection of any insurance monies, but only for such insurance money as shall 
come into its hands. Lessor shall not be responsible for the collection of any insurance money 
hereunder, in any event. Notwithstanding the foregoing provisions in this Article, Lessee shall 
have the right to adjust and collect any losses of Five Hundred Thousand Dollars ($500,000.00) or 
less and the insurance policies required hereunder shall so provide. All collection of losses in 
excess of Five Hundred Thousand Dollars ($600,000.00) shall be made in the name of the Trustee 
and Lessee may conduct negotiations for adjustments of all such losses, but no final settlement of· 
any loss in excess of Five H•.mdred Thousand Dollars ($600,000.00) shall be made without 
Lessor's prior written consent, which consent shall not be unreasonably withheld or delayed. 

In the event of the destruction· of any of the improvements by fire, windstorm or any other 
casualty that such insurance shall be payable to Trustee, then Trustee shall make such funds 
available to Lessee for the reconstruction or repair of such damage or demolished 
improvements, as the case may be. The amount of work in place shall be paid out by Trustee 
from said account from time to time within ten (10) days from Lessee's written draw for such 
funds based upon the written and certified estimate of any reliable architect licensed in the State 
of Florida having jurisdiction of such reconstruction. The architect shall certify to the Lessor that 
the amount of such estimate is being applied to the payment of the reconstruction or repair for 
work in place and at a reasonable cost therefore and that after payment by Trustee of the draw 
requested, the remaining funds held by the Trustee are sufficient to complete the work in 
accordance with the plans. If the remaining balance would not be sufficient to complete the work 
in accordance with the plans, then Lessee shall immediately deposit sufficient funds with Trustee 
so that the remaining balance is sufficient to complete the work in accordance with the plans. 
Prior to the commencement of any work or the disbursement of any funds by the Trustee, it shall 
be made to appear to the reasonable satisfaction of the Lessor Ll-tat the total amount of money 
necessary to provide for the reconstruction or repair, in accordance with the plans, of the 
improvements damaged or demolished has been provided by Lessee for such purpose. The 
amount of money necessary for the reconstruction and the repair, which may be in-excess of the 
amount received from such insurance policies, as reasonably determined by the Lessor as 
hereinafter set forth, shall be paid by Lessee to the Trustee prior to Lessee commencing any 
such work. The total amount of money necessary for such repair and reconstruction . of 
improvements shall be evidenced by a bona fide bid of a responsible general contractor or the 
aggregate of the bona fide estimates of reliable subcontractors and material men, all licensed in 
the State of Florida and all of which evidence must be submitted by Lessee to Lessor no later 
than thirty (30) days before the work itself starts. The Trustee shall not be obligated to examine 
or inquire into the propriety of the issuance of any architect's certificate on which Trustee may 
pay as aforesaid, provided only that the same shall comply to the best of the Trustee's 
knowledge with the requirements set forth in this Lease, nor shall the Trustee be in any way 
responsible for the proper application of any funds held by Trustee after the same has been paid 
out pursuant to the provisions of this Article. 

Any excess money received from insurance proceeds remaining with Trustee after the 
reconstruction or repair of such damaged improvements has been completed, shall be paid to 
Lessee if there has been no default on the part of Lessee in the performance of the covenants 
contained herein. 
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Lessee covenants and agrees with Lessor that no damage or destruction to any 
improvements, by fire, windstorm or any other casualty, shall be deemed to entitle Lessee to 
surrender possession of the Treatment Center, or to terminate this Lease, or to violate any of its 
provisions, or to cause any rebate or reduction in the rent when due or thereafter becoming due 
under the terms hereon; and, if this Lease shall be canceled for Lessee's default at any time while 
there remains outstanding any obligation from any insurance company to pay for the damage or 
any part thereof, then the claim against the insurance company shall, upon the cancellation of 
this Lease, be deemed immediately to become the absolute and unconditional property of 
Lessor. 

ARTICLE XXIII- EMINENT DOMAIN 

If during the term of this Lease all of the Leased Premises should be taken for any public 
or quasi-public use under any law, ordinance, or regulation or by right of eminent domain, or 
should be sold to the condemning authority under the threat of condemnation, this Lease shall 
terminate and shall be abated during the unexpired portion of this Lease, effective as of the date 
of the taking of said premises by the condemning authority or as of the date of transferring title 
to the condemning authority. If less than all of the Leased Premises shall be taken for any public 
or quasi-public use under any law, ordinance, or regulation, or by right of eminent domain, or 
should be sold to the condemning authority under threat of condemnation, this Lease shall not 
terminate but Lessee shall forthwith at Lessee's sole expense, restore and reconstruct the 
buildings, strUctures and other improvements, situated on the Leased Premises, provided such 
restoration and reconstruction shall make the same reasonably tenantable and suitable for the 
uses for which the Leased Premises were then being used. The rent payable hereunder during 
the unexpired portion of this Lease shall be adjusted equitably. Lessor and Lessee shall each be 
entitled to receive and retain such separate awards and portions oflump-sum awards as may be 
allocated to their respective interests in any condemnation proceedings. The termination of this 
Lease shall not affect the rights of the respective parties to such awards. 

Although the title to the buildings, structures and improvements placed by the Lessee 
upon the Leased Premises shall pass to the Lessor, nevertheless, for the purposes of 
condemnation, the deprivation of the Lessee of· the use of such buildings, . structures and 
improvements for the balance of the Lease Term shall be an item of damage in determining the 
portion of the condemnation award to which the Lessee is entitled. In general, it is the intent of 
this Article that upon condemnation the Lessor and Lessee shall share in the awards to the extent 
that their respective interests are depreciated, damaged or destroyed by the exercise of the 
right of eminent domain. 

ARTICLE XXIV- INSPECTION 

(a) The Lessor or Lessor's agents shall have the right to enter the Leased Premises at 
all reasonable times during normal business hours, and at such other times as the Lessee may 
designate, which shall not be less than five (6) days after Lessor's request to inspect during non 
business hours, which inspection may be scheduled for evening hours or Sundays, as Lessee 
may designate in order to avoid interference with Lessee's business. 
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(b) The Lessee covenants that the Lessor and its agents and attorneys shall have the 
right at all reasonable times to enter upon, and examine and inspect either the 
Leased Premises or the Treatment Center. Hit shall appear to the Lessor that any 
such inspection discloses that the Lessee may have violated any of its covenants 
and agreements under the provisions of this Lease respecting the construction, 
improvement, rebuilding, reconstruction, replacing, operation, maintenance, or 
repair of either the Leased Premises or the Treatment Center, the Lessee shall 
cause an inspection of the Leased Premises and Treatment Center to be made by 
an independent consultant agreeable to the Lessor. The Lessee shall file with the 
Lessor for each such inspection a report of the consultant setting forth: (I) findings 
as to whether the Leased Premises and Treatment Center have been maintained in 
good repair, working order and condition; and (2) recommendations as to the 
proper maintenance and repair of the Leased Premises and Treatment Center 
during the remainder of the lease term. If any such report of the consultant shall 
set forth that either the Leased Premises or the Treatment Center have not been 
maintained in good repair, working order and condition, the Lessee shall restore 
the Leased Premises and Treatment Center promptly to good repair, working 
order and condition with all expedition practicable. 

ARTICLE XXV- LESSOR'S P:ERFORMANCE OF LESSEE'S OBLIGATIONS 

If the Lessee shall fail to pay the cost of maintenance, repairs or insurance or if the Lessee 
shall fail to pay any taxes or assessments or if the Lessee shall fail to perform any other act on its 
part covenanted herein to be performed by it other than the payment of rent, then Lessor may, 
but shall be not obligated so to do, and upon thirty (30) days prior written notice to the Lessee, 
perform the acts omitted or failed to be performed by the Lessee. If such performance by the 
Lessor shall constitute in whole or in pa.rt Lile payment of money, such monies so paid by the 
Lessor, together with interest at the rate of twelve (12%) percent per annum and reasonable 
attorney's fees and costs incurred by the Lessor in and about the collection of the same shall be 
deemed additional rent hereunder and shall be payable to the Lessor upon demand or at the 
option of the Lessor, may be added to any payments then due or thereafter becoming due under 
this Lease and the Lessee covenants to pay any such sums with interest and reasonable 
attorney's fees as aforesaid and the Lessor shall have, in addition to any, and all other rights and 
remedies herein provided, thE! same rights and remedies in the event of nonpayment as in the 
case of any other default by the Lessee hereunder. 

ARTICLE XXVI- CONVENl!.NTS 1!.ND REPRESENTATIONS OF LESSOR 

(a) Lessor represents that it has the lawful authority, power, capacity and ability to 
enter into this Lease and to become bound by the terms of this Lease; the Lessor further 
represents that the person or persons executing this Lease for or on behaH of Lessor are fully 
and unconditionally authorized and empowered to enter into this Lease for and on behalf of the 
Lessor. 

(b) Lessor covenants with Lessee that it shall cooperate with Lessee and execute such 
documents as are necessary or appropriate in order to secure such approvals from 
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governmental agencies and others as are necessary to allow the Lessee full enjoyment of the 
rights and benefits under this Lease. 

(c) So long as the Lessee performs and observes all of the covenants and agreements 
on its part herein contained, it shall peaceably and quietly have, hold and enjoy the Leased 
Premises during the term hereof subject to all of the terms and provisions hereof. 

ARTICLE XXVII- COVEN liNTS AND REPRESENTATIONS BY THE LESSEE 

(a) The Lessee is duly incorporated and in good standing under the Laws of the State 
of Florida as a not-for-profit corporation, is not in violation of any provisions of its charter or 
articles of incorporation or its bylaws, and has the power to enter into this Lease and to perform 
the obligations it has agreed to perform hereunder with the exception that it does not currently 
hold the licenses necessary to operate the Treatment Facility. 

(b) The Lessee is a Florida not-for-profit corporation, incorporated under the 
provisions of Florida Statutes Chapter 617, and has applied for and has received from the 
Internal Revenue Service a determination letter of exemption from federal income taxation 
under Section 501 (a) of the Internal Revenue Code of 1986 as a Corporation described in Section 
50l(c)(3). Lessee shall take any and all actions necessary to maintain its tax-exempt status 
throughout the term of this Lease and shall notify Lessor within ten (10) days of its receipt of any 
correspondence from any governmental entity which in any way whatsoever restricts, limits or 
terminates its local, state or federal tax-exempt status. 

(c) By proper corporate action of its Board of Directors, the Lessee has duly 
authorized the execution and delivery of this Lease. 

(d) Lessee has recently amended its Articles of Incorporation to remove as its sole 
member, New Horizons of the Treasure Coast, Inc., a Florida not-for-profit corporation, 
incorporated tmder the provisions of Chapter 617, Florida Statues which has received an 
Internal Revenue Service determination letter of exemption from federal income taxation under 
Section SOl (a) of the Internal Revenue Code of 1986 as a Corporation described in Section 
SOl (c)(3), (hereafter "New Horizons"). Lessee has a self perpetuating Board of Directors 
comprising, in the majority of residents of Indian River County, Florida, who are the members of 
the Corporation. Simultaneously with Lessee's execution of this Lease Agreement, it shall 
provide Lessor with a copy of its current Articles of Incorporation and Bylaws and any 
amendments thereto. 

ARTICLE~I-DEFAULT 

The failure by either the Lessor or the Lessee to do or perform any substantial act 
reqllired of such party required by the terms of this Lease or the breach of any covenant or 
rep:a:esentation made in this Lease by either party to this Lease shall constitute a default of the 
obligations of such party under this Lease. If any proceedings in bankruptcy or insolvency be 
filect against the Lessee or if any writ of attachment or writ of execution be levied upon the 
Lessee and such proqeedings or levies shall not be released or dismissed within sixty (60) days 
thereafter, or if the Lessee shall make an assignment for the benefit of creditors or shall 
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voluntarily institute bankruptcy or insolvency proceedings, any such act shall constitute a default 
on the part of the Lessee under this Lease . 

.ll.RTICLE XXIX· CURING OF DEFAULTS 

Whenever Lessee or Lessor takes an action or fails to act and such action or failure to act 
constitutes a default of the obligations of such party under this Lease, the party not in default 
shall give the defaulting party written notice of such default and shall grant the defaulting party a 
period of thirty (30) days from and after receipt of such notice within which to cure such default. 
If .the default specified is the failure to pay rent, additional rent, penalties or interest, then no 
extension of the thirty (30) day default cure period shall apply. If the default specified is not the 
failure to pay money and it is not possible to correct such default within such thirty (30). day 
period, then such period shall be extended from time to time as long as the defaulting party 
exercises or continues to exercise due diligence to remedy such default. The giving of such 
written notice and the granting of said extended period within which to cure such default shall 
be a condition precedent to the exercise of any other right or remedy by the party not in default. 
Notwithstanding anything herein to the contrary, if a default, of whatever nature, may endanger 
the health, safety or welfare of the residents of the Treatment Center, then no extension of the 30-
day default cure period shall be available under any circumstances . 

.ll.RTICLE XXX· REMEDIES 

In the event that either party shall become in default of its obligations under this Lease, 
and in the further event that such party shall fail to cure such default within the time provided by 
this Lease, then upon the expiration of the period provided for the curing of such default, the 
party not then in default under this Lease may, at the option of such party, exercise any one or 
more of the following remedies which are cumulative: 

(a) Such party may declare this Lease to be terminated and shall thereafter have no 
further obligations to the other under this Lease except for the claim for any sum of money due 
under this Lease which has accrued but not been paid prior to the date of termination. 

(b) Alternatively, such party may seek to compel performance by the defaulting party 
of the obligations of such defaulting party hereunder, including the payment of all amounts then 
due. 

(c) Alternatively or in addition to either or both of the foregoing remedies, such party 
may recover from the defaulting party the amount of damage, loss and expense, including 
without limitation reasonable attorney's fees incurred in the exercise of such remedy, suffered or 
sustained by the party not in default as a proximate result of the default of the other party. 

Any such declaration of termination, and any such action or notice of intention to compel 
performance or recover claimed damages, shall be deemed to constitute conclusive evidence of 
the existence of a controversy or disagreement between the parties within the meaning of the 
next Article of this Lease entitled Arbitration. The party claiming such default to exist shall 
exercise its rights or remedies by serving a demand for submission to arbitration and by 
proceeding to arbitration as set forth in the next Article of this Lease entitled Arbitration. The 
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exercise of such remedy or remedies through arbitration shall be deemed to constitute a 
condition precedent to the exercise or enforcement of any such other remedies as the party not 
in default may have either under law or provided for herein. 

ARTICLE XXXI -ARBITRATION 

Any controversy or disagreement which may arise between the Lessor and the Lessee 
regarding the rights, duties, or liabilities hereunder of either party or with respect to the 
interpretation or'application of this Lease shall be determined by arbitration in accordance with 
the then existing commercial arbitration rules of the American Arbitration Association. The 
party desiring to institute such arbitration shall commence the same by serving written notice 
upon the other party. Upon the neglect or refusal of a party to submit to arbitration, the 
requesting party may proceed in accordance with Chapter 682, Florida Statutes (Florida 
Arbitration Code). 

ARTICLE XXXII. MEMORANDUM OF LEASE 

Lessor and Lessee agree to execute a Memorandum of Lease in a fonn which entitles it to 
be recorded on the public records of Indian River County,' Florida, setting forth sufficient terms 
of this Lease to put the public on notice of the existence of the rights of Lessor and Lessee 
hereunder. 

ARTICLE XXXIII. LESSEE'S OPTION TO PURCHASE 

Lessee shall have the option to purchase the Leased Premises together with any 
improvements made to the Leased Premises provided Lessee's rent and other obligations under 
this Lease shall be current ("Option to Purchase"). Lessee may exercise its Option to Purchase at 
any time during the initial Lease Tenn or the 10-year option tenn provided herein by giving 
written notice of its intent to exercise, and including in said notice an option exercise price in the 
sum. of TEN THOUSAND DOLLARS ($10,000.00), which shall be applied against the purchase 
price, at least two (2) months prior to Lessee's proposed purchase date. If the Lessee shall 
exercise this Option to Purchase, then the purchase price for the Leased Premises shall be the 
fair market value of the Leased Premises, (exclusive of the value of in1provements paid for by 
Lessee), on the date of exercise of the Option to Purchase (the "Option Valuation Date"). The 
fair market value of the Leased Premises shall be determined as set forth on the attached Exhibit 
. D. A closing date for the sale and purchase of the Leased Premises shall be set within thirty (30) 
days of the receipt of the appraisal by Lessee, and the purchase price shall be paid at closing in 
a lump sum cash payment. 

Notwithstanding any other provision of this Lease, Lessee's Option to Purchase hereunder 
shall not be exercisable by Lessee unless and until all of Lessee's obligations under this Lease 
shall be current. Lessee's obligations under this Lease shall be current if Lessee has fulfilled all 
of its obligations under this Lease and has paid in full any and all amounts due to Lessor under 
this Lease including but not limited to rents in arrears, additional rents, penalties and! or interest. 
In the event that Lessee exercises its Option to Purchase the property, the deed of conveyance 
shall ·contain a restriction requiring that the property be used as level one residential and 
outpatient treatment center during the period it is owned by Lessee and will further grant Lessor 
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a Right of First Refusal to purchase the Leased Premise under the same terms and conditions as 
contained in any bona fide offer to purchase by a third party received by Lessee which Lessee 
wishes to accept. Lessor shall exercise its Right of First Refusal by written notice thereof, 
delivered to Lessee within forty five (46) days after Lessor received true and correct copy of 
offer to purchase. The closing shall be held thirty (30) days after Lessor's delivery of its notice to 
exercise of Right of First Refusal. Lessor's right of first refusal shall be a continuing covenant 
running with the land and binding upon all subsequent purchasers who, in the event that such 
purchaser elects to sell the property, pursuant to a bona fide offer to purchase by a third party, 
shall grant Lessor a right of first refusal to purchase the Leased Premises under the same terms 
and conditions as contained in such bona fide offer to purchase. 

ARTICLE XXXIV- LESSOR'S RIGHT TO RELOCATE LESSEE 

Lessee hereby acknowledges and agrees that, at any time during the initial Lease Term 
or extension of the initial Lease Term, Lessor shall have the sole and absolute right to relocate 
the Lessee and Lessee's operations from the Leased Premises to another property of similar use 
and compatibility with Lessee's operational requirements ("Right to Relocate") within the 
property described on the attached Exhibit E. Lessor shall exercise its rights under this Article 
by notifying Lessee, in writing, at least one hundred eighty (180) days prior to the required start 
date of the rebuilding period set forth on Exhibit F, of its intent to exercise the Lessor's Right to· 
Relocate Lessee. Upon receiving the notice of the exercise of this Right to Relocate from the 
Lessor under this Article, Lessee must relocate as prescribed herein. Lessee's option to 
purchase the existing site shall become null and void upon receipt of the notice to relocate and 
shall attach to the new site. 

Provided that if Lessor exercises the Right to Relocate pursuant to this Article, then the 
amount of compensation payable to the Lessee shall be equal to the fau market value of Lessee's 
improvements to the Leased Premises on the date of the notice of the imposition of the Right to 
Relocate (the "Relocation Valuation Date"). The fair market value of the Lessee's improvements 
to the Leased Premises shall be determined as set forth on the attached Exhibit F. A closing 
date for the payment of the relocation compensation shall be set within thirty (30) days of the 
determination of the amount of the relocation compensation; and the relocation compensation 
shall be paid at closing in a lump:.sum cash payment to be held by a bank having·trust powers 
and doing business in Indian River County, Florida as Trustee, selected by Lessee which shall 
administer the fund in the same manner as the Trustee designated under Article XXII hereof. 
Said escrowed relocation compensation shall be used to construct a Treatment Center on the 
relocation property as more fully set forth on Exhibits E and F; provided further that Lessee 
shall not be required to relocate until such time as the new Treatment Center has been 
completed and a certificate of occupancy issued and received. 

ARTICLE XXXV- MISCELLANEOUS PROVISIONS 

(a) Lessor acknowledges that Lessee has received a determination letter from the 
Internal Revenue Service that it is exempt from income tax, and that Lessee does not hold the 
licenses necessary for the operation of a Level One Residential and Out Patient Substance Abuse 
Program for the diagnosis, treatment and care of persons with a primary diagnosis of chemical 
dependence. As a result Lessee will be required to contract with a third party to provide such 
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services. Lessor agrees that pending receipt by Lessee of appropriate licenses, Lessee may 
. engage another entity (the "Provider") to render the services provided for under this Lease and 
may sublet the Leased Premises to said Provider, provided that the Provider meets the following 
criteria: 

(i) the Provider shall be a not-for-profit corporation organized and existing under the 
laws of the State of Florida and which has received a determination letter from the 
Internal Revenue Service that it is exempt from income taxes under Section 50l(a) of the 
Internal Revenue Code as a corporation described in Section 50I(c)(3) of the Internal 
Revenue Code. 

(ii) the Provider shall be qualified to render the services provided for under this Lease 
and holds all licenses required to operate a Level One Residential and Outpatient 
Substance Abuse Program for the diagnosis, treatment and care of persons with the 
primary diagnosis of chemical dependence. 

(iii) the Provider shall operate the Leased Premises in accordance with all applicable 
laws, rules and regulations and the terms and conditions of this Lease. 

The Provider shall be subject to and comply with all of the terms and conditions of the 
Lease, and shall maintain its tax-exempt status throughout its term of service. The Provider shall 
not be permitted to assign or subcontract its obligations nor to sublease the Leased Premises to 
a third party. 

Prior to engaging Provider, Lessee shall furnish to Lessor a certified copy of the Articles 
of Incorporation and Bylaws of the Provider and the names and addresses of its directors and 
officers. In the event that such Articles of Incorporation and Bylaws are amended, Lessor shall 
be advised of such changes within ten (I 0) business days of the date of its occurrence. On each 
anniversary of the engagement of the Provider, Lessee shall furnish to Lessor the names and 
addresses of the current members of the board of directors. 

In the event that the Lessee enters into an agreement or sublease with the Provider, 
Lessee shall provide Lessor with a copy of such agreement or sublease and any amendments 
thereto within ten (10) business days after such document is executed. In the event that there are 
any amendments to the agreement with the Provider, Lessee shall provide Lessor with a copy of 
such amendment prior to his signature and with an executed copy within ten (I 0) business days 
thereafter. 

Any default by the Lessee or the Provider of its obligations under this section shall 
constitute a default by Lessee under this lease. · 

(b) Provided the Lessee is not then in default of any ofthe Lessee's obligations under 
this Lease, the Lessee shall at all times during the term of this Lease have the full right to assign 
and transfer all or a portion of the Lessee's rights and interests under this Lease to any Florida 
not-for-profit corporation which then is and remains, during the unexpired term of this Lease, an 
affiliate or subsidiary of the Lessee, or to any Florida not-for-profit charitable corporation which 
then is and remains, during the unexpired term of this Lease, the successor in ownership to 
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substantially all of the assets of the· Lessee and whose activities and puzposes are substantially 
similar to the corporate activities and purposes of the Lessee. The Articles of Incorporation and 
Bylaws of such entity shall be subject to the approval of the Lessor. Except for assignments to 
subsidiaries, affiliates and successors and agreements with Providers as set forth in 
subparagraph (a) hereof, the Lessee shall not, without the Lessor's prior written consent being 
first obtained, assign, or transfer the rights and interests of the Lessee under this Lease. The 
Lessee shall give the Lessor Written notice of the Lessee's intent to make assignment or transfer 
as to which the Lessor's consent is required, which notice shall identify the proposed assignee or 
transferee, and which shall be submitted to the Lessor accompanied by a copy of the proposed 
agreement of assignment or transfer. The Lessor may withhold the Lessor's consent to such 
assignment or transfer for any reason or no reason and shall give such written consent, or shall 
give Written notice of the Lessor's grounds for declining to give such consent, within thirty (30) 
days after the Lessor's receipt of the Lessee's Written notice of intent to assign or transfer. Lessor 
has given. Lessee concessions under this Lease Agreement which it would not have given to 
other entities and it is an important element of this consideration for this Lease that the Treatment 
Center be operated by locally based not-for-profit corporation skilled in offering the type of 
treatment provided hereunder. Any such permitted assignee or transferee shall execute an 
acceptance and ratification of this Lease whereby such assignee or transferee shall expressly 
accept, assume and agree to carry out all of the terms and covenants in this Lease to be kept and 
performed by the Lessee. 

(c) The failure of Lessor to insist upon a strict performance of any of the terms, 
conditions and covenants herein shall not be deemed to be a waiver of any rights or remedies 
that Lessor may have and shall not be deemed a waiver of any breach or default of the terms, 
conditions and covenants herein contained except as may be expressly waived by Lessor in 
writing. The maintenance of any action or proceeding to recover possession of the Leased 
Premises, or any installment or installments of rent or any other monies that may be due or 
become due from Lessee to Lessor or vice versa, shall not preclude Lessor from thereafter 
instituting and maintaining subsequent actions or proceedings for the recovery and possession 
of the Leased Premises and the recovery of any other monies that may be due or become due 
from Lessee. 

(d) In the event either Lessor or Lessee shall bring any action or proceeding for an 
. alleged breach of any provision of this Lease, to recover rents, or to enforce, protect, or 
establish any right or remedy of either party, the prevailing party shall be entitled to recover as 
part of such action or proceedings, reasonable attorney's fees, arbitration costs, mediation 
expenses and court costs. 

(e) Neither party shall be liable or deemed to be in default for any delay or failure of 
performance under this Lease resulting directly or indirectly from acts of God, civil or military 
authority, acts of public enemy, war, accidents, fires, explosions, earthquakes, floods, failure of 
transportation, strikes or' any similar cause beyond the reasonable control of either party. 

(f) If any provisions of this Lease are held to be illegal, invalid, or unenforceable 
under present or future laws, such provision shall be fully severable, and this Lease shall be 
construed and enforced as if such illegal, invalid or unenforceable provision had never 
comprised a part of this Lease, and the remaining provisions of this Lease shall remain in full 
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force and effect and not be affected by the illegal, invalid or unenforceable provision or by its 
severance from this Lease, provided that both parties may still effectively realize the complete 
benefit of the transaction contemplated hereby. 

(g) It is understood and agreed that time is of the essence of this Lease. 

(h) All notices to be given under the terms of this Lease shall be in writing, signed by 
the person serving the same and shall be sent by registered mail or certified mail, return receipt 
requested and postage prepaid to the address of the parties below specified. 

Lessor's address for notices shall be: 
Health Systems of Indian River, Inc. 
Attn: Jeffrey Susi 
1000 36th Street 
Vero Beach, Florida 32960 

Lessee's address for notices shall be: 
Alcohope of the Treasure Coast, Inc. · · 
Attn: William Hanlon 
5925 37th Street 
Vero Beach, Florida 32966 

The parties hereto, if addresses are subsequently changed, shall designate in writing the 
amended and subsequently specified address. Notices for the purpose of this Lease shall be 
deemed to have been received when mailed as provided in this Article. 

(i) The titles to the articles contained herein are for convenience only and do not 
define, limit or construe the contents of such articles and are in no way to be construed as part of 
this Lease. 

(j) This Lease shall be governed as to validity, interpretation, construction, effect and 
in all other respects by the laws of the State of Florida and the venue for any court proceedings 
shall be Indian River County, Florida. · 

(k) No modification, release, discharge or waiver of any provisions of this Lease shall 
be of any force, effect or value unless the same is in writing duly signed by both parties or their 
respective duly authorized agents, successors or assigns, provided, however, that either party 
may waive its rights in writing without said document being executed by the other party. 

(1) All covenants, promises, conditions and obligations in this Lease set forth and 
contained, or if implied by law, are covenants running with the land, and shall attach to and be 
binding upon the respective successors and assigns of each of the parties to this Lease. 

(m) The parties acknowledge that each party and its counsel has reviewed this Lease 
and that the normal rule of construction to the effect that any ambiguities are to be resolved 
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against the drafting party shall not be employed in the interpretation of this Lease or any 
amendments or exhibits hereto. 

(n) This Lease contains the whole agreement between the Lessor and the Lessee as of 
the date hereof, and that the execution hereof has not been induced by either party by reason of 
any representation, promise, or understanding not definitely and specifically expressed in this 
Lease. There are no collateral agreements, stipulations, promises or undertakings whatsoever 
upon the respective parties in any way concerning the subject matter of this Lease which are not 
expressly, definitely and specifically contained and provided for in this Lease. 

(o) All Schedules and Exhibits referred to herein and attached hereto are hereby 
incorporated by reference into this Agreement 

(p) The rights and obligations of the parties under this Agreement shall inure to 
the benefit of, and shall be binding upon the heirs, estates, rep1·esentatives, successors, and 
permitted assigns of the parties hereto. 

(q) The relationship between Lessor and Lessee is solely and exclusively that of a 
Lessor and Lessee. This Lease shall be construed strictly in accordance with its terms and 
shall not be construed as creating any partnership, joint venture, or any other cooperative or 
joint arrangement between Lessor and Lessee. 

(r) Nothing in this Lease shall be construed as giving any person, firm, corporation, or 
other entity, other than the signatory parties hereto, and their respective successors and 
permitted assigns, any right, remedy, or claim under or in respect to this Lease or any 
provision hereof. 

(s) In the event that a party is not a natural person, neither the Lessor nor the Lessee 
will: (i) be required to determine the authority of the person signing this Lease to make any 
commitment or undertaking on behalf of such entity or to determine any fact or circumstance 
bearing upon the existence of the authority of such or (ii) be required to see to the application 
or distribution of proceeds paid or credited to signing this Lease on behalf of such entity. 

(t) This Lease may be executed simultaneously in two or more counterparts, each of 
which shall be an original, but all of which together shall constitute one and the same 
instrument. There may be duplicate originals of this r,ease, only one of which needs to be 
produced as evidence of the terms hereof. A facsimile copy of this Lease and any signature 
hereon shall be considered for all purposes as originals. 

(u) The parties hereto shall execute any and all further assurances, documents, or 
writings reasonably requested by the other party to carry out the terms and provisions of this 
Lease. 

(v) Common nouns and prono~ns will be deemed to refer to the masculine, feminine, 
neuter, singular and plural; as the identify of the person or persons, firms or corporation may 
in the context require. Wherever the context shall so require, all words herein in the 
masculine gender shall be deemed to include the feminine or neuter gender, all singular 
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words shall include the plural, and all plural words shall include the singular. Any reference 
to the Act, Code or other statutes or laws will include all amendments, modifications, or 
replacements of the specific sections and provisions concerned. 

(w) The obligations and covenants set forth in this Lease shall sunrive the execution 
of this Lease. · 

m WITNESS WHEREOF, the parties hereto have hereunto set their hands and seal the day and 
year first above written. 

Signed, Sealed and Delivered 
In the Presence ot 

eli~ 
AS to essor 

LESSOR: 
HEALTH SYSTEMS OF u.'YUJ.i.' 

Its. 

LESSEE: 
ALCOHOPE OF THE TREASURE COAST, 
INC. 
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STATE OF FLORIDA 
COUNTY OF INDIAN RNER 

I HEREBY CERTIFY that on this day, before me, an officer duly authorized in the State and 
County aforesaid to take acknowledgments, personally appeared(;,); \\i 0 M ~~"'"' lo- , who 
has produced as identification ~own to me to be 
the \ "' ~ r .,.. r. of the corporation named as Lessor in the foregoing instrument, and 
acknowledged executing the same freely and voluntarily and under the authority duly vested in 
by said corporation. 

. . "" 
WITNESS my hand and official seal this q day of 0 <- J-c b< r- , 2003. 

STATE OF FLORIDA 
COUNTY' OF INDIAN RIVER 

Notary Public, State of Flo 
-. LEE JOHNSON 

lobby Nllk:-State of Rcxlda 
fdrCommlsslon B<p!res ~ 12.2004 

Comrnlsslon # CC\>2737 .ol . 

I HEREBY CERTIFY that on this day, before me, an officer duly authorized in the State and 
County aforesaid to take acknowledgments, personally appeared = , who 
has produced as identification or who ~onally kno~ me to be 
the of the corporation named as Lessee in the foregomg instrument, and 
acknowledged executing the same freely and voluntarily and under the authority duly vested in 
by said corporation. 

USA UCITRA 
Notary Pubflc - State of RO!ido 

Nr{ cammlsslon Expires Ape !2. 2004 
Commission# CC927373 
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EXHmiT "11" 

LEGllL DESCRIPTION OF "LEllSED PREMISES" 

The south 211.00 feet, of the north 922.62 feet, of the west 419.27 feet, of the southwest Y. , of the 
northwest Y., of section 36, township 32 south, 39 east, Indian River County, Florida containing 
2.03 acres more or less. 
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EXHmiT "B" 

DESCRIPTION OF ENCUMBR.!I.NCES ON LEASED PREMISES 

See Schedule I Attached 
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EXHIBIT "D" 

FAIR MARKET VALUE PURCHASE PRICE 

. The purchase price under Article XXXIII of this Lease shall be determined as follows:· 

The fair market value of the Leased Premises (exclusive of the value of improvements 
paid for by Lessee) shall be determined as of the Option Valuation Date by averaging the 
appraised value of the Leased Premises as shown by two appraisals conducted by three 
(3) qualified. appraisers. A "qualified appraiser" shall mean an appraiser who has 
obtained The Appraisal Institute's l\1AI designation. One ofthe qualified appraisers shall 
be chosen by the Lessor, one of the qualified appraisers shall be chosen by Lessee, and 
the appraisers chosen by the Lessor and Lessee shall chose the third qualified appraiser. 
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EXHmiT "E" 

LEGAL DESCRIPTION OF RELOCATION PROPERTY 

The SW \.-:< of the NW \4 of Section 36, Township 32 South, Range 39 East, Indian River County, 
·Florida. 
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EXHIBIT "F" 

FAIR MARirET VALUE RELOCATION COMPENSATION 

The relocation compensation under Article XXXIV of this Lease shall be determined as follows: 

(I) The fair market value of the Treatment Center shall be determined as of the Relocation 
Valuation Date by a competitiYe bid process in which potential builders shall submit 
bids on the construction of a new treatment center on the relocation site as more fully 
described in the immediately succeeding paragraph. Each bid shall be reviewed and 
evaluated by a committee of five (6) members composed of two (2) members of 
Lessor's choosing and two (2) members of Lessee's choosing. The fifth member of the 
committee shall be the President of Lessor. A majority vote of the members of the 
committee shall be absoluiely detenninative of the bid accepted. A "majority vote" for 
this purpose shall mean at least three (3) affirmative votes out of the five (6) votes cast 
with each member having but one vote to cast. 

And 

(2) In the event of relocation of the Treatment Center, the Lessee agrees and covenants to 
rebuild or restore such improvements in accordance with the original plans and 
specifications for construction thereof with allowance for any alterations required by 
governmental authorities and with allowance for any design changes deemed necessary 
or desirable by Lessee upon the conditions that the completed improvements shall have 
at least the same functional capabilities as the improvements being replaced or restored, 
that Lessee pay for said allowances and that Lessee must obtain Lessor's written approval 
for· all such changes. Lessee agrees to commence building the relocation treatment 
center within one hundred eighty (180) days after the notice of Right to Relocate and 
agrees to proceed with such building thereafter with such dispatch as may be necessary 
to complete the relocation treatment center within twenty-four (24) months after the 
occurrence of such notice of Right to Relocate. If the building is delayed from starting or 
interrupted by an act of God or a public enemy or casualty or strike or governmental 
regulation, or if due to the magnitude arid scope. of the work it is impracticable to 
complete it within such time period, the delay · shall not be deemed a delay or 
interruption that constitutes the Lessee in default. 

Notwithstanding any provision in this Lease to the contrary, Lessor's obligation to 
relocation compensation shall be limited to that dollar amount required to duplicate or 
reconstruct the Treatment Center as it existed on the Relocation Valuation Date, and 
Lessee shall, therefore, be obligated to pay for any additional costs of said relocation that 
exceed the costs to duplicate including but not limited to any allowances for any costs 
associated With improvements or alterations required by any governmental authority or 
any costs for any design changes deemed necessary or desirable by Lessee. 
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LAW OFFICES OF 

0 1HAIRJI'l1 Q,UIJ!>H>r, CANDLER~ CASALINO 

CHARTERED 

MICHAEL O'HAIRE 

JEROME D. QUINN 

RICHARD s. CANDLER* 

GREGG M, CASALINO 

PAUL R. AMOS 

•LL.M. \MASTER OF LAI"S • TAXATION/ 

BoARD Ce:RT!roo:o • Wous, TR<JSTS & ESTATES 

VIA HAND DELIVERY 

Board of County Commissioners 
Indian River County, Florida 
1840 25'h Street 
Vero Beach FL 32960 

In Re: 3 7'" Street 

Dear Commissioners, 

November 13, 2006 

3111 CARDINAL DRIVE, VERO BEACH, FL. 32963 

P. 0. BOX 4375, VERO BEACH, FL 3~964 

TELEPHONE: 1772) 231-6900 

FACSIMILE: (772) 2.31-972.9 

E-MAIL: OOC@OOC-LAW.COM 

RECEIVED 
NOV 1 3 2006 

BOARD OF COUNTY 
COMMISSION 

I enclose the originally executed letter by the residents of 37'h Street regarding the former· 
Alcohope facility. 

With best regards, I am 

/kcs 

(Dictated, but not signed; sent without 
sender's signature to avoid delay.) 

Yours sincerely, 

Michael O'Haire 
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Board of County Commissioners 
Indian River County, Florida 
1 840 25tl' Street 
Vero Beach FL 32960 

In Re: 37'" Street 

Dear Commissioners, 

November I, 2006 

The undersigned, residents/citizens/tax payers and voters in Indian River County, Florida, 
are writing you to protest action by Indian River County that would permit location of a homeless 
residential facility or any related facility in our neighborhood which is zoned and plan designated 
for residential use only. 

Although the proposed facility would be located in the former Alcohope building, the facility 
is for a different use by a different owner and is no way related to or grandfathered by the Alcohope 
facility which was plarmed for abandonment prior to the storms of 2004. The Ah;:Q)lope facility is 
now located on the Indian River Memorial Hospital campus under lease dated April of2003. 

Please help us preserve our neighborhood and community of families and young children. 

Thank you, 



GoHiiDl§, Brl{])wiDl, CaldwelL 
Barlett & GOJLI'avaglia 

BRUCE: D. BARKETT 

CALVIN 8, BROWN 

WILLIAM W. CALDWELL 

GEORGE G. COLLINS, JR.'" 

JANET CARNEY CROOM A 

MICHAEL J, GARAVAGLIA 

RONALD KEITH LAWNuA. 

LISA. N. THOMPSON•u 

BRUCE: R. ABERNETHY, JR~ OF COUNSEL*"+ 

STEVEN L HENDERSON, OF COUNSEL• 

*BOARD CERTIFIED IN REA!- ESTATE 

UMASTER OF LAWS IN TAXATION 

•uMASTER OF LAWS IN REAL PROPERTY DEVELOPMENT 

+eoARD CERTIFIED IN WILLS, TRUSTS, AND ESTATES 

"'ALSO ADMITTED IN DC AND SC 

AALSO ADMITTED IN AR 

v1A HAND DELIVERY 
Stan Boling, AICP 
Planning Director 
Board of Countv Commissioners 
1840 25th Street 
Vera Beach, Florida 32960 

CHARTERED 

ATTORNEYS AT LAW 

756 SEACHLAND BOULEVARD 

VERO BEACH, FLORIDA 32963 

November 21, 2006 

Re:. Appeal Filed by Steven and Erin Metz 

POST OFFICE BOX 64-3686 

VERO BEACH, FLORIDA 32964·3686 

772-231-4343 

TELEPAX: 772-234-5213 

INTERNET: CSC@VEROLAW.COM 

=....:.::: 

John McCoy Non-conforming Use Determination Letter dated July 10, 2006 

Dear Stan: 

On behalf of our client, The Source, we must object to the 8cceptance of the referenced appeal. 

The cupy of the appeal that I have received does not have a date stamp or any other indication of 
the date the appeal was filed or accepted. However, the "Official Receipt" indicates receipt of 
the filing fee on November 7, 2006. 

The appeal identifies Steven and Erin Metz as the applicants. It further states that the decision 
being appealed is the decision made by John McCoy in his letter of July 10, 2006 to the effect 
that the use of the property by The Source as a residential treatment center was a permitted non
conforming use and " ... would constitute a continuation of Alcohope's non-conforming use ... ". 

The time line of events which you prepared based upon a review of your file, indicates that a copy 
of the letter decision by John McCoy dated July 10, 2006 was delivered to the applicants on or 

ATTACHMENT 64,. 



about August 15, 2006. We know that they must have received this copy in light of the 
September correspondence from attorney Michael O'Haire. 

Indian River County Ordinance Section 902.07 (3) (a) provides: 

"(3 )(a) The applicant or any other person(s) whose substantialinterest may be affected 
during the development review process may initiate an appeal." 

Section 902.07(3)(b) provides: 

"Appeals must be filed within twenty-one (21) days from the date of notification letter 
rendering the decision by the respective official. .. ". 

Judicial and administrative appeal procedures impose a deadline for filing in order to achieve 
finality to the effect of orders, judgments and decisions. In this instance, The Source relied upon 
the July 10, 2006 decision and expended over $400,000.00 in charitable contributions to 

purchase the property and additional funds for repair and restoration. Allowing an indefinite 
appeal period creates indefinite uncertainty. 

This appeal has been filed by a party asserting an affected substantial interest approximately 115 
days after the rendition of the decision and 75 days after the applicant had notice of the decision. 
The appeal is clearly untimely. Based upon fundamental principles applicable to appellate 
review, the county Planning and Zoning Commission lacks jurisdiction to consider this appeal. 

Since I assume that you will be consulting with the county attorney, I have furnished a copy of 
this letter to Will Collins and an additional copy to Michael O'Haire. . 

Kindest regards, 

COLLINS, BROWN, CALDWELL, 

BARKETT & GARAVAGLIA, CHARTERED 

Steve L. Henderson, Esquire 
Of Counsel 

SLH/ddd 

Cc: William G. Collins, II- via Hand Delivery 
Michael O'Haire, Esquire- via facsimile 772-231-9729 
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BOMb OF COUNTY COMMISSIONERS 
1840 25th Street, Vera Beach, Florida ~2960-3365 

Telephone: 1772) 567-8000 

December 1, 2006 

Steve L- Henderson, Esquire 
Collins, Brown, Caldwell, Barkett & Garavaglia 
756 Beachland Blvd 
Vero Beach FL 32963 

RE: Objection to Timelines ofMetz/O'Haire Appeal 

Dear Steve: 

Plarming staff has reviewed your letter dated November 21, 2006 (copy attached) and 
coordinated with County Attorney, Will Collins. Will has reviewed a time line of events (copy 
attached) and your letter of objection. Will's opinion is that the appeal is timely based on the 
date Steve Metz was faxed a copy of staffs July IO'h letter (August 15'h) and the date Will 
Collins received Michael O'Haire's letter regarding staffs determination (September S'h). Will 
has also advised me that the issue of timeliness can be addressed by the Planning & Zoning 
Commission (and ultimately the Board of County Commissioners) along with the appeal itself. 

Based on Will'.s advice, planning staff is proceeding with scheduling the appeal before the 
Plarming and Zoning Commission at its December 14, 2006 meeting. Staff will provide you a 
copy of its report on the appeal as soon as it is available. Staff can include your November 21st 
letter of objection in the staff report back-up materiaL 

If you have any questions, please do not hesitate to contact me at (772) 226-1242. 

Sincerely, 

~~ 
Stan Boling, AICtV 
Planning Director 

Attachments: 1. Henderson Letter of Objection 
2. Time line of Events 

cc: Robert M. Keating, AlCP 
. John W. McCoy, AlCP 

Will Collins, County Attorney 
Michael O'Haire, Esq. 
Carla Tesnow 

F:\Corrununity Development\Users\CurDev\STAN\2006\S. Henderson Timeline for Metz Appeal.ftf ATTACttltEif'6 6 ~ 
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Section 911.08. Multiple-family residential districts. 

(4) Uses. Uses in the multiple-family districts are classified as permitted uses, administrative 
permit uses, and special exception uses. Site plan review shall be required for the construction, 
alteration and use of all structures and buildings except single-family dwellings. 

District 
Uses RM·3 RM-4 RM-6 RM-8 RM-10 

Institutional 
Child or adult care facilities s s s A A 
Foster care facilities p p p p p 

Group home (level I) A A A p p 
Adult congregate living facility (8 residents A A A p p 
maximum) 
Group home (level II & III) s s s A A 
Adult congregate living facility (20 s s s A A 
residents maximum) 
Group homes (residential centers) s s s s s 
Adult congregate living facility (21 + s s s s s 
residents) 
Residential treatment centers - - - s s 
Total care facilities - - - s s 
Places of worship s s s A A 
Cemeteries s s s s s 

Section 901.03. Definitions in alphabetical order. 

Group home, level I a state licensed facility which provides a family living environment 
including the supervision and care necessary to meet physical, emotional, and social life needs of 
clients. The facility may also provide education and training for resident clients. Level I group 
homes shall have maximum capacity of no more than eight (8) residents. 

Group homes, level IL III and residential centers state licensed facilities which provide a 
family living environment including supervision and care necessary to meet physical, emotional, 
and social life needs of clients. The facilities may also provide education and training for resident 
clients. These group homes shall be distinguished by their resident capacity as follows: Level II 
group home, up to twelve (12) residents; Level III group home, up to twenty (20) residents; and 
residential centers, twenty-one (21) or more residents. 

Residential treatment center a secure facility providing diagnosis, treatment, habitation or 
rehabilitation on an in-patient basis in a living environment which includes the supervision and care 
necessary to meet physical, emotional and/or social needs of clients. Residential treatment centers 
may house a number of unrelated individuals, either patients or staff, and shall meet all licensing 
requirements of the state. 

F:\Conununity Development\Users\CurDev\P&Z\2006\911 and 901 handouts.doc ATTACHMfNT 6~ 



Section 902.07. Appeals from decisions of the community development director or his designee. 

(1) Purpose and intent. This section is established to provide a mechanism for the hearing 
and resolution of appeals of decisions or actions by the community development director or his 
designee and for further appeals from decisions and actions from the planning and zoning commission. 

(2) Authorization. 

(a) The plaruring and zoning commission of Indian River County shall be authorized to: 

1. Hear and decide appeals when it is alleged that there is an error in any order, 
requirement, decision, or determination made by the community development 

. director or his designee in the application and enforcement of the provisions of 
the land development regulations. 

Hear and decide appeals when it is alleged that there is an error in the interpretation or 
application of a provision(s) of these land development regulations in relation to a 
development application. Decisions rendered by the planning and zoning commission 
may be appealed to the board of county commissioners which shall have the power to 
hear and decide such appeals. 

(b) Upon appeal and in conformance with land development regulations, the planning and 
zoning commission in exercising its powers may reverse or affirm wholly or partly or 
may modify the order, requirement, decision, interpretation, application or 
determination of the community development director or his designee. 

(c) Any action reversing the community development director's decision shall require four 
(4) affirmative votes of the planning and zoning commission. 

(3) Appeal procedures. 

(a) The applicant, or any other person(s) whose substantial interests may be affected during 
the development review process, may initiate an appeal. 

(b) Appeals must be filed within twenty-one (21) days from the date of notification letter 
rendering the decision by the respective official. Appeals may be concurrent with 
requests for approval of a development application(s). 

(c) An appeal must be filed within the specified time limit with the planning division on a 
form prescribed by the county. All such appeals shall recite the reasons such an appeal 
is being taken. The appeal should identify: the error alleged; the ordinance allegedly 
improperly interpreted or the requirement decision or order allegedly improperly issued; 
the land development regulations supporting the applicant's position; and the goals, 
objectives and/or policies of the comprehensive plan supporting the applicant's position. 
The appeal shall be accompanied by a fee to be determined by resolution of the board of 
county commissioners. The community development director shall schedule the appeal 
at the earliest available meeting of the planning and zoning commission. 

(d) Notice of the appeal, in writing, shall be mailed by the planning division to the owners 
of all land which abuts the property upon which an appeal is sought, at least seven (7) 7 Q 
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days prior to the hearing. The property appraiser's address for said owners shall be used 
in sending all such notices. The notice shall contain the name of the applicant for the 
appeal, a description of the land sufficient to identify it, a description of the appeal 
requested, as well as the date, time and place of the hearing. 

(e) All appeals shall be heard at a meeting of the planning and zoning cominission. All 
interested parties shall have a right to appear before the planning and zoning 
commission and address specific concerns directly related to the appeal. Any person 
may appear by agent or attorney. All such hearings shall be conducted in compliance 
with the rules of procedure for the planning and zoning commission. The time and place 
scheduled for hearing shall be given to the applicant in writing after an appeal 
application is submitted. 

(4) Action by the planning and zoning commission, findings of fact. At the hearing 
scheduled for the purpose of considering the appeal, the planning and zoning commission may, in 
conformity with the provisions of law and these land development regulations, uphold, development 
director or his designee from whom the appeal is taken. In reviewing an appeal of a decision by the 
community development director or his designee, the planning and zoning commission must make 
findings in the following areas: 

(a) Did the reviewing official fail to follow the appropriate review procedures? 

(b) Did the reviewing official or commission fail to properly apply the use or size and 
dimension regulations for the respective zoning district(s)? 

(c) Did the reviewing official fail to consider adequately the effects of the proposed 
development upon surrounding properties, traffic circulation or public health, safety and 
welfare? 

(d) Did the reviewing official fail to evaluate the application with respect to the 
comprehensive plan and land development regulations of Indian River County? 

The decision of the planning and zoning commission shall be final unless further appealed. Not 
withstanding findings (a) through (d) above, the planning and zoning commission may make additional 
findings of fact. 

(5) Further appeals from actions by the planning and zoning commission. At any time 
within twenty-one (21) days following action by the planning and zoning commission, the applicant, 
the county administration, or any department thereof, or any other person whose substantial interests 
may be affected by the proceeding may seek review of such decision by the board of county 
commissioners. The decision of the board of county commissioners shall be final. At the hearing 
scheduled for the purpose of considering an appeal of the planning and zoning commission's action, the 
board of county commissions may, in conformity with the provisions of law and these land 
development regulations, uphold, amend, or reverse wholly or partly, the decision by the planning and 
zoning commission which is being appealed. Appeals of planning and zoning commission decisions to 
deny rezoning applications are regulated in section 902.12. All other types of appeals to the board of 
county commissioners shall be followed in accordance with the same provisions of appeal procedures 
to the planning and zoning commission, section 902.07(3), and the board of county commissioners 
shall review the appeals with respect to the findings criteria of section 902.07( 4). Any action by the 
board of county commissioners reversing a planning and zoning commission decision shall require 71 
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three (3) affirmative votes. 

( 6) Effect of filing an appeal. The filing of an appeal shall terminate all proceedings which 
. further the action appealed until the appeal is resolved, except when the halting of such action poses a 
threat to life or property. The plauning and zoning conunission shall make this determination. 
Notwithstanding this provision, proceedings involving review of a development application may 
proceed when an appeal of an administrative decision has been filed and will be considered concurrent 
with the development application request. 

(7) Transmittal of the record. Staff shall forthwith compile and transmit to the plauning and 
zoning conunission all information documented which constitutes the record of action from which the 
appeal is taken. 
(Ord. No. 90-16, § 1, 9-11-90; Ord. No. 91-7, § 2, 2-27-91; Ord. No. 93-29, §§SA, 8B, 9-7-93; Ord. 
No. 2002-004, § 1, 2-12-02) 



Section 904.06. Repair or alteration of non conformities. 

Repairs, maintenance and improvements of nonconformities may be carried out, provided that 
such work does not increase the cubic content of the building or the floor or ground area devoted to the 
nonconforming use and does not in any way increase or create a site-related nonconformity. Moreover, 
such work shall not conflict with the reconstruction provisions of section 904.07. The requirements of 
this section shall not be construed to prevent compliance with applicable laws or requirements relative 
to the safety and sanitation of a building occupied by a nonconforming use. 
(Ord. No. 90-16, § 1, 9-11-90) 

Section 904.07. Reconstruction of nonconformities. 

(1) If any nonconforming structure or use or an establishment containing a site-related 
nonconformity is damaged by causes including but not limited to fire, flood, explosion, collapse, wind, 
neglect, age, or is voluntarily razed or disassembled to such an extent that the cost of repair or 
reconstruction will exceed fifty (50) percent of the building's value as shown on the tax assessment roll 
at the time of damage or proposed reconstruction, the nonconformity shall be deemed terminated, and 
shall not thereafter be reestablished. In the event that a nonconformity may be repaired by an 
investment ofless than fifty (50) percent of the value of the nonconformity as shown on the tax 
assessment roll at the time of the damage or proposed reconstruction, such repair shall be permitted, 
and the nonconformity may continue. 

(2) If Indian River County or a portion thereof is declared a disaster area by the Governor 
of the State of Florida or the President of the United States, as a result of a hurricane, tornado, flood, or 
other similar act of God, then the provisions of section 904.07(1) shall be hereby modified to allow 
within the declared disaster area the replacement or reconstruction of structures on or in the location of 
the original foundation. However, this modification to county regulations to allow the replacement or 
reconstruction of nonconforming structures has no effect upon the application and enforcement of state 
or federal laws and agency regulations regarding replacement or reconstruction of nonconforming 
structures. 
(Ord. No. 90-16, § 1, 9-11-90; Ord. No. 93-8, § 20, 3-18-93) 

Section 904.08. Cessation of non conformities. 

(1) Cessation of a nonconformity for one year. If, for any reason, a nonconforming use of 
land, a nonconforming structure or an establishment having a site-related nonconformity ceases 
operation for a continuous period of one year or more, all nonconformities shall be considered 
terminated and shall not thereafter be reestablished. This provision shall not be construed to apply to 
nonconforming single-family residential homes. · 

(2) Replacement of nonconforming mobile homes. Where mobile home use constitutes a 
nonconforming use of land, no mobile home may be replaced with another mobile home, except when 
associated with a legal nonconforming.mobile home park, whereby the mobile home is maintained in 
conformance with the originally approved mobile home park site plan (as may be amended). The 
setbacks established in section 911.09(g), including footnotes, are applicable to mobile homes within 
nonconforming mobile home parks. 
(Ord. No. 90-16, § 1, 9-11-90; Ord. No. 93-8, § 30, 3-18-93) 
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B~UCE O. BARKETT 

CALVIN B. BROWN 

WILLIAM W. CALDWELL 

GEoRGE: G. COLLINS, JR. • 

JANET CARNEY CR~M 1:. 

MICHAEL'J, GARAVAGLIA 

RONALD KEITH LAWN""'" 
LISA N. THOMPSON,.:,.. 

BRUCE R. ABERNETH'V. JR~ bF COUNSEL"*+ 

STEVEN L HENDERSON, OF COUNSEL* 

•BOARD CERTIFIED IN REAL ESTATE 

U~R OF LAWS IN TAXATION 

"**MASTER OF LAWS IN REAL PROPERTY DEVELOPMENT 

+aoARD CERTIFIED IN WILLS, TRUSTS, AND ESTATES 

.&.ALSO ADMITTED IN DC AND SC 

llALSO ADMITTED IN AR 

VIA HAND DELNERY 
Stan Boling, AICP 
Planning Director 
Board of County Commissioners 
1840 25th Street 
Vero Beacb, Florida 32960 

Collin§, lBroWIIl, CilllJweH, 
JBillrkeu & Gillriivillghill 

CHARTERED 

ATTORNEYS AT LAW 

756 BEACHLAND BOULEVARD 

VERO BEAa-1, FLORIDA 32963 

December 21, 2006 

Re: The Source - Application for Appeal 

Dear Stan: 

772~231-4343 

TEU:::FAX! 772-234-5.213 

INTERNEI. CBC@VEROLAW.COM 

In connection with the rclcreuccd client, I lwvc endr,,ed an original Application for Appeal for 
the P & Z Commission decision on December 14, 2006. 

Please give me a call if you have anv questions. 

Kindest regards, 

COLLINS, BROWN, CALDWELL, 

BARKE1T & GARAVAGLIA, CHARTERED 

~~-~. ~,._~-
Steve L. Henderson, Esquire 
Of Counsel 

SLH/ddd 
Cc: Michael O'Hairc, Esquire- via facsimile 772-231-9729 
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APPLICATION FORM FOR APPEALS 

APPEALS FROM: 

M 

(!!) 
Decisions of the Community Development Director or His Designee; AND 
Actions/Decisions of the Planning and Zoning Commission (P &ZC) 

FEES: 

I. Site Plan Projects: 
Appeal by project applicant: 
Appeal by affected party: 

$400.00 
$800.00 

II. Appeal of Staff Determination: $800.00 

Is this an appeal by a project applicant?-='--------------------

If so, please list the project name. _________ _ 

Property Owner(s ): __ IL-.aAJ::JM.......:Muiun.Ll'-'. s"-.b.t.._r ... i.sec;;s,_,,'-'I'-'n"-'c~, ---------------

Adiliess: _______ luQ~l~S~c~o~mumwe~rLCcee~A~v~e~,~V~errno~Bue~a~c~h~,-1F~IL, __ 3L2~9Q6~1 ___ _ 

Signature:_z;:;;::;:;;~?~t4~~~~~~=~~c::_l( or letter of authorization attached) 

Applicant Name: __ I_' ,_A_M _____________ D_/_B_/_A __ T_h_e_s_o_u_r_c_e _____ _ 

Adilless: ______ ~5~9~,,2~,,~5~3~7~t~h~S~t~r~e~e~t~,~V~e~r~o~B~e~a~c~h~,~F~l~o~r~i~d~a~------

PhoneNumber:~--=3~----~~-----------------------

Signature:~~~~ ~/ ~ tt--
Site Admess (If Applicable):------------------'-------

1. Whatisbeingappealed? Decision of Indian River County Planning & 
Zoning Commission upholding the appeal of Steven & Erin Metz 

fi.J ed purs',ant to Section 902 07, JRC Ordjnanr.es. 

2,. Reason(s) for the appeal__,S'-'e=.:e=....e,A__c,t_ot"'a~cco2h=.ce=.:d~-------------

3. What staff (or P&ZC) error(s) is alleged? _ _;S::.:e::.:e::.._;A=t ::..t.::a::..c..::h-=e-=d~-----

C:\Documents and Settings\webmaster.ADMIN\Desktop\A.PPEAL.doc 
1 of2 
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4. What land development regulation (LDR) provision(s) have allegedly been 
improperly intetpreted or applied~ __ ...::S:.ce:...e;:._A'-. _;_t_t_a_c_h_e_d __________ _ 

5. What LDRs an.d/or Comprehensive Plan goals, objectives, policies support your 
position? See Attached 

NOTE: Supplemental or additional information may be attached. If such information is being 
attached, please list here what is being attached: 

1. Attachment to Application Form. 

2. 
3. 

OFFICE USE ONLY: 
FEE PAID: ________ _ 
DATE RECEIVED: _______ DATE ACCEPTED: ______ _ 

C:\Documents and Settings\webmaster.AD:MIN\Desktop\APPEAL.doc 
2 of2 
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ATTACHMENT TO APPLICATION 

2. Reason for Appeal: To reverse and set aside the decision of the Planning & Zoning 
Commission made on December 14, 2006 referred to in Section 1 of this application. 

3. Errors Committed by the Planning & Zoning Commission: 

a.) Failure to make any findings or enter any rulings on the applicant's objection as 
to timeliness of appeal. 

b.) Failure to make specific findings offact as required by IRC Section 902/07 (4). 

c.) Failure to apply a presumption of correctness to the planning staff 
determination as contained in John McCoy's letter of july 10, 2006 which 
confirmed that the non-conforming use of the property as a residential 
treatment center could be continued. 

d.) Notwithstanding the introduction of substantial competent testimony that the 
use of the property by the applicant's predecessor, New Horizons, had not 
completely ceased prior to july 2006, the Commission erroneously concluded that 
the use of the property as a residential treatment center had ceased for a 
continuous period of one year. The Commission failed to properly apply county 
policy and precedent to the effect that if limited activity related to the non
conforming use is occurring on the. property, there is no cessation of use pursuant 
to IRC Section 904.08(1). 

e.) Failure to properly apply the provisions of IRC Section 904.07(2) which permits 
the continuation of a non-conforming use, regardless of the time period of 
cessation, if damage has occurred as a result of hurricane, tornado, flood or other 
similar act of God and the county or a portion thereof is declared a disaster area. 

f.) The decision letter of July 10, 2006 was furnished to the applicant in response to 
the applicant's inquiry as to the zoning status of the property and their right to 
continue the non~conforming use as a residential treatment center. In reliance 
upon the decision letter, the applicant purchased the property and incurred 
further expenses in the course of fund raising, applying for grants and repairs and 
restoration of the improvements on the property. On the basis of the applicant's 
detrimental reliance upon the decision letter, the county is equitably estopped 
from reversing its decision. 

g.) Denial of procedural and substantive due process, lack of competent and 
substantial evidence to support the decision, and incorrect application of the law 
by the Commission. 

4. LOR's improperly Interpreted or Applied: IRC Section 904.07, 904.08, 902.07 

5. LOR's and CLUP Support: FLUE Policy 10.1, IRC Section 904.04, 904.07, 904.08 and 
902.07' 
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William G. Collins II, County Attorney 
Marian E. Fell, Assistant County Attorney 
William K. DeBraal, Assistant County Attorney 

TO: 

Office of 
INDIAN RIVER COUNTY 

ATTORNEY 

MEMORANDUM 

2P321tJ•, 
A <-3>• 
..... <--'" 

I" ?1. 
JAN 2001 g;, 

1-..:1~ =· ~ c.,.,' 
..- .-~~ UP/ffy o.: 
.- ·~--- ""' ~ '""""''. """·' ,.. '.::' 
~ y 

THROUGH: 

FROM: 

Bob Keating, Community Development Director '/1!;6 
8 

L?JSl<Jc, 

a(_ William G. Colllins II, County Attorney J6l(\-= 
William K. DeBraal, Assistant County Attorney\ · ~ 

It 
DATE: January 19, 2007 

RE: The Source 

Please find correspondence dated January 18, 2007 from Douglas Vitunac on 
behalf of the Steven Henderson, counsel for The Source. You may wish to 
include the letter without the case !aw in the up coming agenda packet. 

Should you have any questions, please contact me. 

WKD/sw 

Enclosure 
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. ' 

BRUCE D, BARKETT 

CALVIN S. BROWN 

WILLIAM W. CALDWELL 

GEORGE G. COLLINS, JR.• 

MICHAEL J. GARAVAGLIA 

RONALD KEITH LAWN**"' 

LISA N. THOMFSQNn• 

SRUCE R. ABERNETHY, JR., OF COUNSEL*"+ 

STEVEN L... HENDERSON, OF COUNSEL* 

*BOARD CERTIFIED IN REAL ESTATE 

.,.MASTER OF LAWS IN TAXATION 

•**M.ASTER OF LAWS IN REAL PROPERTY OEVE:LOPMENT 

+soARO CERTIFIED IN WILLS, TRUSTS., AND ESTATES 

""ALSO ADMITTED IN DC AND SC 

CI{])Hi.n§, IBrmm, Caldwell, 
Barlett & Garavaglia 

CHARTERED 

ATTORNEYS AT LAW 

756 BEACHLAND BOULEVARD 

VERO BEACH, FLORIDA 32963 

January 18, 2007 

PLEASE REPLY TO: 

POST OFFlCE SOX 64~9686 

VERO BEACH, FLORIDA 32964-3686 

772~231~4343 

TELEFAX: 772-234-5213 

INTERNET: CBC®VEROL.AW.COM 

RECEIVED 
JAN 1 8 200t 

COUNTY ATTORNEY'S 
OFFICE 

Mr. William K. DeBraal 
Assistant County Attorney 
1840 25'h Street 

Via Hand Delivery 

Vera Beach, FL32960 

Re: The Source, ·nonconforming use issues 

Dear Mr. DeBraal, 

I have been working closely with Steve Henderson and Bruce Barkett in representing The 
Source. We think that it is important that we express to you our views concerning the timeliness 
of the Metz appeal because we disagree with some of the positions previously taken by your 
office. 

As you are probably aware, John McCoy wrote a letter to Tom King of The Source 
explaining that The Source's use of the subject site as a residential treatment center for the 
homeless would be considered a continuation of a legal existing non-conforming use. Based on 
these representations, The Source bought the property. 

County staff was contacted by concerned area residents after a newspaper article about 
The Source. As a result of staff recommending that The Source meet with the residents, 
representatives of the organization met with area residents on August 7, 2006. Mr. and Mrs. 
Metz, along with approximately 15 other residents were present. 

On September 7, 2006, Will Collins received a letter from Mr. O'Haire (dated September 
5, 2006) questioning the Coilllty's authority to allow a continuation of use of the subject 
property. On November 1, 2006, Mr. O'Haire, on behalf of Mr. and Mrs. Metz, filed an appeal 
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of McCoy's decision contained in his letter of July 10, 2006. This appeal was challenged by 
Steve Henderson as being untimely, but Will Collins explained that he was treating Mr. 
O'Haire' s letter of September 5, 2006 as the date of the appeal. The County Planning and 
Zoning commission heard the appeal and found that the nonconforming use had ceased for 
longer than one year, and therefore held that The Source could not continue to use the site as a 
residential treatment center. 

Our position has been that the appeal is untimely in that it was not filed within the required 21-
day period. Under section 902.11(10) of the IRC Code, the Community Development Director is 
given the authority to make nonconformity determinations. John McCoy's letter of July 10 was 
authorized by Robert Keating, Community Development Director, and the letter made an 
authorized and official nonconformity determination. The express provisions of IRC Code 
Section 902.07 (3) (b) requires that the appeal be filed within 21 days from the "date of 
notification letter rendering the decision". There is public policy logic inherent in 'this 
requirement. Unless the date on which the appeal period begins is known, one would never 
know when it ended. Accordingly, Mr. O'Haire would have had to file his appeal in the form 
required by the ordinance no later than July 31. Even his letter of September S'h is well beyond 
the time limit. 

Flarida case law is lacking on the issue of the timeliness of administrative appeals of 
administrative actions of this nature. There is some out-of-state case precedent for the 
proposition that the period for appeals does not begin to run until the appellant is "chargeable" 
with notice. See Matter of Gilbert Cave et al. v. Zoning Board of Appeals of Village of 
Fredonia, 49 A.D.2d 228 (N.Y.S.Ct. App. Div. 4th Dept. 1975)(appeal period runs from the date 
the grievant becomes chargeable with notice of issuance of permit complained of); Highway 
Displays. Inc. v. Zoning Board of Appeals for the Town of Wappinger, 32 A.D.2d 668 
(N.Y.A.D. 2d Dept. 1969)(where a party appeals a permit, and where the Bylaws of the Zoning 
Appeals Board require an appeal to be filed within 30 days, the party has 30 days from the point 
at which he can be reasonably charged with notice of the decision). It is our position that, even if 
the County does not agree that the time for appeal began on July 10, the County should recognize 
that the appeal period must begin at the time when the concerned area residents were chargeable 
with notice. Applying this standard to the facts, the time period for appeal by Mr. and Mrs. Metz 
began, at the latest, on August 7, 2006, the date of the residents' meeting. This means that the 
appeal period had expired prior to the date Will Collins received Mr. O'Haire's letter on 
September 5. 

The "chargeable with notice" standard is a sensible and fair one. It provides a balance 
between the rights of an aggrieved party to have notice of an adverse decision and the rights of a 
party relying on the decision to know when the decision becomes final. Certainly the 21 day 
appeal period in Section 902.07(3)(b), IRC Code is not arbitrary, but rather serves the purpose of 
providing finality to decisions of the County's officials. 

Further, the letter by Mr. O'Haire to Mr. Collins on September 5 was not a valid appeal 
because the County Code mandates that an appeal be filed on the appeal form prescribed by the 
County. IRC Code Sec. 902.07(3)(c). Courts have held that where a County body acquires 
quasi-judicial jurisdiction over appeals of official decisions via ordinance, mandatory 
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requirements such as the payment of a filing fee must be complied with in order for the County 
body to acquire jurisdiction. See Graham Thrift Group, Inc. v. Pierce County, County Park, Inc., 
877 P.2d 228 (Wash. 1st Div.App. 1994)(untimely payment of filing fee prevented County 
Council from acquiring jurisdiction to hear appeal where ordinance used the word "must" in 
describing requirement of appeal fee-note the use of the word must in IRC Section 902.07 (3) 
(b)). Consequently, the letter from Mr. O'Haire to Mr. Collins did not constitute a proper filing 
of an appeal. Furthermore, the later filing of a proper appeal form and payment of the fee on 
November 1, 2006 indicates that Mr. O'Haire himself did not believe that he had filed an appeal. 

Setting aside the timeliness issue, the County should be estopped from changing its 
position on the legality of the nonconforming use of the subject site. In Florida, the law is that to 
show equitable estoppel against a govermnent body, one must show 1) good faith reliance on 2) 
some act or omission by the govermnent and 3) a substantial change in position or the incurring 
of excessive obligations and expenses so it would be highly inequitable and unjust to destroy the 
right the property owner acquired. Lyon v. Lake County. 765 So.2d 785, 91 (Fla. 5th DCA 
2000); Shaffer v. School Board of Martin County, 543 So.2d 335, 7 (Fla. 4th DCA 1989). 

In County of Du Page v. K-Five Construction Corporation, 642 N.E.2d 164 (Ill. 2d DCA 
1994), the court held that estoppel prevented a county from revoking a legal nonconforming use 
status of a party. Factually similar to the present case, County of Du Page involved a situation 
where authorized and affirmative acts of the Director of a County Building Department, in the 
form of a Jetter representing that a company had a legal nonconforming use, caused reliance in 
the form of expenditure of funds. Id. The Source relied on the authorized determination by Mr. 
McCoy, and as a result, purchased the property and made improvements to the property. By law, 
the County should be estopped from changing its position even if the County believes that the 
appeal was properly filed by Mr. O'Haire and/or if the County finds that the use actually did 
cease for a period of one year. See County of Du Page (holding that county was estopped from 
revoking legal nonconforming use status even though use had actually been abandoned for a 
period of ten years). 

If we were dealing with a judicial appeal we would be asking a judge to dismiss the 
appeal on the grounds of timeliness and lack of jurisdiction. I appreciate the fact that your office 
cannot simply "rule" on the issue. However, based upon the foregoing, we would ask that you 
reconsider your prior position regarding timeliness of the appeal and consider our position 
regarding estoppel 

I look forward to hearing from you. 

Very truly yours, 

For the Firm 
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enclosures: Authorities Cited Packet 

cc: Bruce Barkett, Steve Henderson, Robert Keating 
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AUTHORITIES CITED 
( 

;•, 

1. Section 902.11, IRC Code (Authority of Community Development 
Director). 

2. John McCoy's letter dated July 10,2006 to Mr. King of The Source. 

3. Matter of Gilbert Cave et al. v. Zoning Board of Appeals of Village of 
Fredonia, 49 A.D.2d 228 (N.Y.S.Ct.App.Div. 4th Dept. 1975). 

4. Highway Displays, Inc. v. Zoning Board of Alllleals for the Town of 
Wappinger, 32 A.D.2d 668 (N.Y.A.D.2d Dept. 1969). 

5. Section 902.07, IRC Code (Appeals from decisions of Community 
Development Director or his designee). 

6. Graham Thrift Group, Inc. v. Pierce County, County Park, Inc., 877 P.2d 
228 (Wash. 1" Div.App. 1994). 

7. Shaffer v. School Board of Martin County, 543 So.2d 335 (Fla. 4'h DCA 
1989). 

y ~i 8. County of Du Page v. K-Five Construction Corporation, 642 N.E.2d 164 
'. (Til. 2d DCA 1994). 

ATTACHMENT 33 



( 

CHAPTER 902. ADMIN1ST>e ·· ~TIVE MECHANISMS Page 1 o{l 

Section 902.11. Authority of community development director. 

(1) The community development director approves all administrative approval applications, and 
certain administrative permit uses allowed to be reviewed and approved by the community 
development director or his designee, and may require technical review committee review of 
administrative approval applications. 

(2) The community development director approves waivers of information for minor site plan 
applications. 

(3) The community development director shall act as chairman of the technical review 
committee. 

(4) The community development director shall make interpretations regarding issues of use 
and criteria. 

(5) The community development director or his designee approves temporary use permits, 
alcoholic beverage permits, sign permits, land clearing permits and tree removal permits. 

(6) The community development director is responsible for providing recommendations to the 
board of county commissioners, planning and zoning commission, board of adjustment, and 
code enforcement board. 

(7) The community development director is responsible for providing staff support to the board 
of county commissioners, planning and zoning commission, board of adjustment and code 
enforcement board. 

(8) The community development director or his designee is authorized to grant de-minimus 
setback variances as provided for in section 902.09(3)(c) of this chapter. 

(9) The community development director or his designee can designate a number of the 
planning division staff to act with his authority. 

(1 0) The community development director is authorized to make nonconformity determinations 
subject to the requirements allowed in Chapter 904, Noncontormities. 

(Ord. No. 90-16, § 1, 9-11-90; Ord. No. 95-10, § 150, 5-31-95) 
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Dear Mr. King: 

this is a response to your letterio stan Boilng regarding nse of the form~r Alcohope buiidll1g. Be advised 
that the snbject site is zoned RM-6, Residential Multi-Family (up to 6 units/acre). While a residential 
treatment center is not an allowed use in the RM-6 zoning district under cu1rent district regulations, the 
Alcohope residential treatment center was approved by the Cbtinty at that location pJ:lor to the present 
zoning. As such, Alcohope was a legally established noncconforirllng use. Under county zoning regulations, 

-a non-conforming use may continue on a site, even if the organization conducting the use changes. 

According to the infmmatiori in )(9ur letter, The Source, a 501 C-3 non-profit corporation, proposes to 
occupy the fonner A! co hope buildi;ig and operate a transitional housing and recovery program comparable to 
the Alcohope program. As indicated in your letter, the facility will be used by a maximum of 18 clients plus 
two. fnl! time staff, and the staff will assist people with social and substance problems through support 
groups, counseling, and life skills training with a 90 day to 9-month program oriented to making clients into 
productive citizens and achieve a lasting life recovery. Based npon your information, staff concurs that the 
use of the subject property by The Source would constitute a c-ontinuation of Alcohope's non-confom1ing use 
of the property and is therefore allowed. 

Please be advised the use of proposed facility must be similar to the previous facility as indicated in your 
. letter. Also, the proposed residential capacity cannot exceed· the previous permitted capacity. Should the use 

change or number of residents increase above the number allowed, enforcement action may be taken or 
additional approvals required. 

If you have any further questions please do not hesitate to contact me at 226-1235. 

s?r~'.if\1\ t/. . 

. John W. McCoy~ 
Senior Planner 

CC: Robert M. Keating, AICP 
Stan Boling, AICP 
RolandM. DeBlois, AICP 
Carla Tesnow TM2006-0307 

F:\Communit)rD~velopment\Users\JOHNM\2006\T. ~ng A1cohope property.rtf ATTACHIIE~ ~ ( 
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In the Matter of Gilbert Cave et a!., Respondents, 
v. 

Zoning Board of Appeals of Village of Fredonia, 
Respondent, and Maria Sellari, 

Appellant 

Supreme Court, Appellate Division, Fourth 
Department, New York 

October 31, 1975 
CITE TITLE AS: Matter of Cave v Zoning Bd. of 
Appeals of Vii. of Fredonia 

HEAD NOTES 
Municipal corporations--zoning--extension of prior 
nonconforming use-- respondent trailer park 
operator may not raise on appeal for first time issue 
of whether petitioner neighboring landowners had 
standing to contest issuance of building 
permit--absent rule governing time for appeal, 
standard of reasonableness applies with period 
running from notice of issuance of building permit; 
there being no undue delay after such notice, appeal 
was timely taken-- consttuction of 14 additional 
trailer unit locations on respondent's premises 
would constitute illegal extension of her prior 
nonconforming use under ordinance excluding 
trailer courts· from residential districts; requirement 
of ordinance that applicants specify trailer site 
locations evidences restrictive intent indicating that 
term 11 any lot11 was not synonymous with perimeter 
boundary of respondent's property; entirety of 
property was not appropriated to nonconforming 
use and grant of permits would conflict with prime 
purpose of restrictive zoning to phase out 
nonconforming uses--accordingly, revocation of 
permits was proper. 
(1) Respondent trailer park operator may not raise 
on appeal for the first time the issue of whether the 
petitioner neighboring landowners had standing to 
maintain an appeal to the Zoning Board of Appeals 
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to contest the issuance to respondent of a building 
permit without proof that, as nonadjoining 
landowners, petitioners' lands were adversely 
affected. 
(2) Since the Zoning Board of Appeals has not 
adopted a rule governing the time for appeal, a 
standard of reasonableness applies, and the period 
runs from the date that a grievant becomes 
chargeable with notice of issuance of the permit. 
Petitioners became chargeable with notice of the 
permits when construction began and filed a notice 
of appeal within six days thereafter, and, there being 
no evidence of undue delay or laches, the appeal 
was timely taken. 
(3) The construction of 14 additional trailer unit 
locations on respondent's premises would constitute 
an illegal extension of her nonconforming use 
which predated a 1969 ordinance excluding trailer 
courts from residential districts. Since the -ordinance 
required license applicants to submit specifications 
of boundary lines and trailer site locations, a 
restrictive intent was evidenced, indicating that the 
term 11 any lof' or 11plot of ground 11 as used in the 
ordinance was not synonymous with the perimeter 
boundary lines of respondent's property. The nature 
and extent of the nonconforming use does not 
manifest an appropriation of the entirety of the 
property to such use prior to adoption of the 
ordinance. The grant of the building permits 
conflicts with the prime purpose of restrictive 
zoning to phase out nonconforming uses by 
prohibiting any extension thereof. 
(4) Accordingly, revocation of the permits was 
proper. 

SUMMARY 
Appeal from a judgment of the Supreme Court at 
Special Term (Norman A. Stiller, J.), entered 
December 12, 1973 in Chautauqua County in a 
proceeding purSuant to CPLR article 78, which (1) 
reversed a determination of the Zoning Board of 
Appeals of the Village of Fredonia, (2) revoked 
building permits issued to appellant and (3) 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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enjoined appellant from *229 operating a trailer 
park except on a certain portion of the premises. 

APPEARANCES OF COUNSEL 

Collesano & Sommer (Woodin & Carpenter, by 
Bruce K. Carpenter, of counsel), for appellant. 

Daley & Valvo (Robert H. Daley of counsel), for 
respondents. 

OPINION OF THE COURT 
Mahoney, J. 

In this article 78 proceeding, appeal is taken from 
judgment of Supreme Court, Chautauqua County, 
Special Term, which reversed a determination of 
the Zoning Board of Appeals of the Village of 
Fredonia, revoked certain building permits issued to 
appellant, and restrained and enjoined appellant 
from maintaining an automobile trailer park facility 
beyond a limited portion of appellant's premises. 

In 1955 there was located on a portion of 
appellant1S property, which was situate in a 
residential zone of the village, nine house trailer 
units. Effective on July 25, 1955 the Board of 
Trustees of the Village of Fredonia enacted an 
ordinance entitled 11Trailer Ordinance of the Village 
of Fredonia, New York 11 which provided, in 
substance, that no automobile trailer park shall be 
located in a residential zone except upon permit or 
license to be issued by the Village Board of 
Trustees pursuant to application in accordance with 
provision contained in said ordinance. On August 
19, 1955 appellant's predecessor in title made 
application for licensing of the subject premises, 
depicting nine existing trailer unit locations with six 
additional proposed trailer unit locations. Upon 
consideration of said application the Village Board 
of Trustees approved issuance of the requested 
license for operation of an automobile trailer park 
on applicant's premises 11 tO the extent that such a 
camp existed on July 25, 1955, the date of the 
adoption of the trailer ordinance 11

• Disposition of a 
subsequently filed application on September 10, 
1955, reflecting 15 trailer unit locations on the 
subject property, is not disclosed in the record other 
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than payment of the per unit licensing fee for each 
trailer which would indicate confinement to nine 
units. 

In 1969 the Zoning Ordinance of the Village of 
Fredonia . was amended with trailer courts being 
excluded entirely from residentially zoned districts 
but with provision therein contained for continuance 
of pre-existing nonconforming use. Such was the 
status of the subject property when acquired by 
appellant on January 17, 1970. On December 19, 
1972 appellant filed application for a building 
permit for eight additional *230 trailer unit 
locations on her property which was approved by 
the Building Inspector on the basis that it was "a 
continued nonconforming usage 11

• On March 21, 
1973 appellant submitted a further application for a 
building permit to increase the number of trailer 
unit locations on her property, requesting 14 
additional trailer unit locations rather than the 8 for 
which a building permit had been issued, which 

. application was granted with issuance of a building 
permit on March 26, 1973, containing a similar 
notation that 11 it is a continuation of a 
nonconforming usagen. 

Petitioners, being property owners and residents in 
the immediate vicinity of appellant's property, first 
became aware of the issuance to appellant of the 
subject building permits on June 20, 1973 when 
they observed bulldozer operations being conducted 
on appellant's property. On June 26, 1973 
petitioners filed a notice of appeal with the Zoning 
Board of Appeals of the Village of Fredonia from 
the decision of the Building Inspector's grant of the 
permits to appellant for the additional 14 new trailer 
unit locations on her property; and, after a hearing, 
the Zoning Board of Appeals sustained the validity 
of the issued building permits. Their determination 
was premised, in effect, upon the fact that since 
there was no expansion or enlargement of the 
boundaries of appellant's property upon which the 
present nonconforming trailer court was being 
operated, the proposed additional trailer unit 
locations authorized by the issued building permits 
did not constitute any extension of such 
nonconforming use. 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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This proceeding was thereafter brought by 
petitioners for review of that determination of the 
Zoning Board of Appeals. Special Term in 
reversing the determination of the Zoning Board of 
Appeals and revoking the issued building permits 
determined that the construction of 14 new trailer 
unit locations on appellant's property constituted an 
unlawful extension of an existing nonconforming 
use. 

Three issues are here raised on this appeal, two 
procedural and the third substantive. Appellant 
contends that petitioners, who were neighbors but 
not adjoining landowners, had no standing to 
maintain an appeal to the Zoning Board of Appeals 
without proof that their respective lands would be 
adversely affected by the further development of the 
trailer court or that petitioners were aggrieved. 
parties. The record indicates that appellant did not 
raise this isSue in her answer to the petition filed in 
this article 78 proceeding, nor was any *231 motion 
made to dismiss the petition on that ground, with 
the point neither briefed nor argued at Special 
Term. On this status of the record the case does not 
qualify as an exception to the general rule that an 
appellate court will not give consideration to 
contentions first raised on appeal which were not 
raised in the court below. (See 10 Carmody-Wait 
2d, New York Practice, §§ 70:300, 70:301; Flagg v 
Nichols, 307 NY 96, 99; Randall-Smith, Inc. v 43rd 
St. Estates Corp., 23 AD2d 835, 836.) 

Nor is there merit to appellant's contention 
concerning 11timeliness 11 of petitioners1 appeal to the 
Zoning Board of Appeals. Zoning Boards of Appeal 
are mandated by section 7-712 of the Village Law 
to fix, by general rule, the time in which an appeal 
must be taken. Here the Zoning Board of Appeals 
of the Village of Fredonia has not adopted a general 
rule governing the time for appeal. In such case the 
time to appeal has been governed by a standard of 
reasonableness, determination of which is reserved 
for the reviewing court (Matter of Ehrenberg v 
Persons, 8 AD2d 18; Maroney v Friere, 74 Mise 2d 
339). In consideration of the reasonableness of time 
in which an appeal is to be taken, Matter of Pansa v 
Damiano (14 NY2d 356) would indicate that the 
commencement of the period runs from the date that 
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grievant becomes chargeable with notice of 
issuance of the permit complained of, provided that 
there has been no element of undue delay or laches. 
(See, also, Matter of Highway Displays v Zoning 
Bd. of Appeals of Town of Wappinger, 32 AD2d 
668; Matter of Levien v Board of Zoning and 
Appeals, 64 Mise 2d 40, 43.) On this record 
petitioners were chargeable with notice of issuance 
to appellant of the building permits on June 20, 
1973 and notice of appeal was filed within six days 
thereafter. There being no indication evidencing 
undue delay or laches, Special Term correctly 
determined that petitioners' appeal was timely taken. 

The final issue on this appeal is whether the 
placement and construction of 14 additional trailer 
unit locations on appellant's premises would 
constitute an illegal extension of an existing 
nonconforming use. Subdivision 1 of section 1111 
of the village's 1969 Amended Zoning Ordinance 
provides that an existing nonconforming use may be 
continued. Subdivision 5 of. section 1111 of the 
ordinance relates to the maintenance and extension 
of nonconforming uses but, by its terms is here 
inapplicable, being confined to situations requisite 
for compliance *232 with the provisions of said 
nonconforming use section of the ordinance, with 
self-contained limitations. 

The record indicates that the Zoning Board of 
Appeals determined that appellant's trailer park 
existed to the extent of the perimeter boundaries of 
the entire property owned by appellant's 
predecessor in title on July 25, 1955, the date of the 
restrictive trailer park licensing ordinance. It also 
appears that the board's decision was based upon its 
interpretation of the term "any plot of ground" and 
"any lot" as used in the definitional sections of an n 

automobile trailer parkn and 11mobile home park 11 

contained in the respective licel)sing ordinance of 
1955 and Amended Zoning Ordinance of 1969. 
They were deemed synonymous with the perimeter 
boundary lines of appellant's entire property. 

It is acknowledged that a court should not set aside 
a determination of a Zoning Board unless it was 
made 11in violation of lawful procedure, was 
affected by an error of law or was arbitrary and 
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capricious or an abuse of discretion " (CPLR 7803, 
subd 3). Nor will a court substitute its judgment for 
that of such board or set it aside unless it clearly 
appears to be arbitrary or contrary to law (Matter of 
Fiore Zoning Bd. of Appeals, 21 NY2d 393, 396). 

However, here the Zoning Board1
S decision in so 

interpreting the plottage extent of the subject 
premises1 nonconforming use as a trailer park was 
affected by an error of law. There is no evidence in 
the record to substantiate the board1s premise that 
11 any plot of ground 11 or 11 any lot11 utilized as a trailer 
park was synonymous with the perimeter boundary 
dimensions of the parcels of land owned by 
appellant. But on the contrary, under section 1107, 
subd (2)(a) of the Amended Zoning Ordinance of 
1969, definitive information concerning property 
boundary lines and specific trailer site locations is 
required by the application for a mobile home park 
license. Such expressed legislative specification. 
requirements evidenced the restrictive intent for the 
administration and interpretation of the ordinance, 
as opposed to the liberal construction and 
interpretation here invoked by the Zoning Board of 
Appeals, constituting a vitiating error of law. 

In considering whether an illegal extension of a 
nonconforming use would result from the permits 
here issued, we note that in Matter of Fairmeadows 
Mobile Vii. v Shaw (16 AD2d 137) we were 
confronted with a similar issue. In remitting the 
matter in Fairmeadows (supra, pp 141-142) we 
indicated *233 guidelines, which would also be 
here appropriate, viz: urn passing upon this issue the 
trial court will be required to consider the physical 
aspects of the two parcels and the obvious increase 
in the use of land area. On this subject it has been 
written: 'An ordinance limiting the non-conforming 
use to the 11tract11 or 11 area11 used at the time of the 
adoption of the ordinance necessarily involves a 
determination of the extent of the use at such t.hne, 
i.e., whether the whole, or a part only of the tract or 
area was devoted to the non-conforming use. The 
criterion generally applied in the first situation is 
that stated by the New Jersey Superior Court in 
Gross v Allen [37 NJ Super 262] as follows: "The 
inception of a non-conforming use on a limited part 
of a plot does not necessarily constitute a 
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pre-emption of the entirety of the plot for uses of 
that character as against a later prohibitory 
ordinance. DeVito v Pearsall, 155 NJL 323, 325, 
180 A 202 (Sup Ct 1935); Martin v Cestone, 33 NJ 
Super 267, 110 A2d 54 (App Div 1954). The 
criterion is whether the nature of the incipient 
non-conforming use, in the light of the character 
and adaptability to such use of the entire parcel 
manifestly implies an appropriation of the entirety 
to such use prior to the adoption of the restrictive 
ordinance.'" (2 Rathkopf, Law of Zoning and 
Planning, pp 60-3-60- 4.)" 

Applying the foregoing principles to the facts of 
this case, it cannot be concluded that the nature and 
extent of the nonconforming use of the subject 
property by appellant and her predecessors in title 
manifested an appropriation of the entirety of her 
lands to such trailer court use prior to the adoption 
of the restrictive licensing and Amended Zoning 
Ordinances. The nature of the nonconforming use 
prior to both ordinances was to the extent of nine 
trailer unit locations. The expansion of 14 
additional trailer unit locations, which would more 
than double the number of locations on appellant's 
property, would constitute a prohibited extension or 
enlargement of an existing nonconforming use. 

One of the prime purposes of restrictive zoning is 
the phasing out of nonconforming uses by 
prohibiting any extension thereof. While the benefit 
to the public of restrictive zoning does not justify 
immediate destruction of nonconforming uses 
(People v Miller, 304 NY 105), the basic principle 
of zoning embraces the concept of ultimate 
elimination of nonconforming uses. (Matter of 
Harbison v City of Buffalo, 4 NY2d 553.) The 
Court of Appeals has stated that: "even where *234 
the zoning authorities may not prohibit a prior 
nonconforming use, they may adopt regulations 
which restrict the right of the property owner to 
enlarge or extend the use or to rebuild or make 
alterations to the structures on the property". 
(Matter of Harbison, supra, p 559.) 

Here the village's 1969 Amended Zoning 
Ordinance is based upon these principles. 
Nonconforming uses are permitted to continue but 
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any extension or alteration must be for tbe limited 
purpose of complying with the nonconforming use 
section of tbe ordinance, provided that the alteration 
or extension does not tend to increase the inherent 
nuisance. The Zoning Board in applying the 
provisions of the ordinance did not adhere to this 
policy. The grant of the building permits to 
appellant would constitute and allow the extension 
of her nonconfonning use which is prohibited. 
Special Term, therefore, properly determined that 
tbe building permits issued to appellant should be 
revoked. 

Maule, J. P ., Simons, Goldman and Witmer, JJ., 
concur. 

Judgment unanimously affirmed without costs. 

Copr. {c) 2005, Randy A. Daniels, Secretary of 
State, State of New York. 

N.Y.A.D.,1975. 

CAVE V BD. OF APPEALS 

END OF DOCUMENT 
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c 
In the Matter of Highway Displays, Inc., 

Respondent, 
v. 

Zoning Board of Appeals of the Town of 
Wappinger et a!., Appellants, and the 

Village of Wappingers Falls, Respondent 

Supreme Court, Appellate Division, Second 
Department, New York 

May 26, 1969 
CITE TITLE AS: Matter of Highway Displays v 
Zoning Bd. of Appeals of Town of Wappinger 

In a proceeding pursuant to article 78 of the CPLR 
to review a determination of the Zoning Board of 
Appeals of the Town of Wappinger, rendered 
December 12, 1967, which revoked a building 
permit that had been issued by the Building 
Inspector of said town on July 19, 1967, said 
Zoning Board of Appeals and three individual 
property owners appeal from a judgment of the 
Supreme Court, Dutchess County, dated May 28, 
1968, which annulled the determination. 

Judgment reversed, on the law, with $10 costs and 
disbursements against petitioner, and proceeding 
remitted to the Special Term, for a hearing and 
determination on the issues hereinafter set forth. 

The permit in question was for petitioner's 
consttuction of a 15 foot by 25 foot building and 
two Rohm No. 6 TV antenna towers, not to exceed 
40 feet in height, on a parcel of land situated on the 
northeast comer of a primary residential 
development, wherein the three individual 
appellants own propinquous property. In our 
opinion, it was error for the learned Special Term to 
conclude that the adjoining property owners had 
failed timely to file their appeal to the Zoning Board 
of Appeals from the issuance of the permit because 
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their appeal was filed more than 30 days subsequent 
to the issuance of the permit. While it is ttue that 
the By-Laws of the . Zoning Board of Appeals 
required an appeal to be taken within 30 days, it is 
to be noted that such 30- day period began, as 
provided in the By-Laws, "after the date of receipt 
of written notification by the interested party or 
parties of the decision of the enforcement official. 11 

It is also noted that the By-Laws required such 
appeal to be taken on an official form for that 
purpose. ·At bar, insofar as presently appears, the 
permit was issued on July 19, 1967, in a transaction 
in which only petitioner and the Building Inspector 
were involved. Sinqe the property owners had 
received no actual notice of the issuance of the 
permit, under settled authority they were free to act 
within 30 days after they reasonably became 
chargeable with notice of what had occurred in the 
transaction between petitioner and the Building 
Inspector, so long as no elements of undue delay or 
laches were present (Matter of Pansa v. Damiano, 
14 N Y 2d 356, 359-360; see, also, Traikoff v. 
Herrema, 30 A D 2d 271, 272-273). It is 
undisputed that construction activities on 
petitioner's property were first noticed by the 
property owners on or about August 15, 1967 and 
that on or about August 30, 1967 they initiated their 
appeal to the Zoning Board of Appeals, albeit on 
unofficial papers which were not finally regularized 
by official form until on or about November 2, 
1967. Under the circumstances, however, the 
property owners' appeal was timely taken, since it 
was actually commenced within 30 days after they 
received notice of petitioner1

S activities in 
pursuance of the privilege accorded to petitioner by 
the permit (Matter of Pansa v. Damiano, supra). 
The fact that their appeal was started on an 
unofficial form is of no consequence or materiality 
since the proceeding and its object were 
communicated to petitioner and the local officials 
concerned therewith. In view of the fact that the 
learned Special Term disposed of this case only on 
the procedural ground that the property owners had 
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not timely perfected *669 their appeal to the Zoning 
Board of Appeals, and did not pass on any of the 
substantive issues affecting the validity of the 
issuance of the permit, this proceeding is now 
remitted to the Special Term to pass upon the 
substantive issues and the questions raised thereby. 
As outlined in the present papers of the parties 
hereto, there appear to be at least four critical 
questions which cannot be disposed of on the 
present record and which should be passed on by 
the Special Term, in consonance with the proof 
adduced thereon, if any there be, namely, (a) 
whether the Zoning Board of Appeals properly 
concluded that the construction of a business 
building and television tower in a residential area 
amounted to an unwarranted mixture of commercial 
and residential uses, in violation of the local zoning 
ordinances; (b) whether the local zoning ordinance 
countenanced exceptions for a public utility in a 
residential area, and whether petitioner, in its 
pursuit of the business of cable television 
installations and connections, is a public utility; (c) 
whether the Zoning Board of Appeals would be 
impermissibly engaged in spot-zoning if it ruled that 
petitioner was a public utility; and (d) whether there 
can be no finding that the Zoning Board of Appeals 
acted in bad faith, unreasonably, or in abuse of 
discretion, and whether, in the absence of such 
finding, the court should not interfere with the 
administrative decision, particularly since an 
installation, allegedly fraught with danger to 
children and an alleged eye-sore to the community, 
is here involved. In addition, in view of the 
necessity of a hearing, upon appropriate 
amendment, the parties may amend their papers to 
raise any further questions affecting the merits of 
this controversy which to them shall seem proper. 

Christ, Acting P. J., Brennan, Rabin, Benjamin and 
Martuscello, JJ ., concur. 

Copr. (c) 2005, Randy A. Daniels, Secretary of 
State, State of New York. 

N.Y.A.D.,1969. 

HIGHWAY DISPLAYS, INC. V ZONING 
BOARD OF APPEALS 

END OF DOCUMENT 
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Section 902.07. Appeals from decisions of the community development director or his 
designee. 

(1) Purpose and intent. This section is established to provide a mechanism for the hearing and 
resolution of appeals of decisions or actions by the community development director or his 
designee and for further appeals from decisions and actions from the planning and zoning 
commission. 

(2) Authorization. 

(a) The planning and zoning commission of Indian River County shall be authorized to: 

1. Hear and decide appeals when it is alleged that there is an error in any order, 
requirement, decision, or determination made by the community development 
director or his designee in the application and enforcement of the provisions of 
the land development regulations. 

Hear and decide appeals when it is alleged that there is an error in the interpretation or 
application of a provision(s) of these land development regulations in relation to a 
development application. Decisions rendered by the planning and zoning commission 
may be appealed to the board of county commissioners which shall have the power to 
·hear and decide such appeals. 

(b) Upon appeal and in conformance with land development regulations, the planning 
and zoning commission in exercising its powers may reverse or affirm wholly or partly or 
may modify the order, requirement, decision, interpretation, application or determination 
of the community development director or his designee. 

(c) Any action reversing the community development director's decision shall require 
four (4) affirmative votes of the planning and zoning commission. 

(3) Appeal procedures. 

(a) The applicant, or any other person(s) whose substantial interests may be affected 
during the development review process, may initiate an appeal. 

(b) Appeals must be filed within twenty-one (21) days from the date of notification letter 
rendering the decision by the respective official. Appeals may be concurrent with 
requests for approval of a development application(s). 

(c) An appeal must be filed within the specified time limit with the planning division on a 
form prescribed by the county. All such appeals shall recite the reasons such an appeal 
is being taken. The appeal should identify: the error alleged; the ordinance allegedly 
improperly interpreted or the requirement decision or order allegedly improperly issued; 
the land development regulations supporting the applicant's position; and the goals, 
objectives and/or policies of the comprehensive plan supporting the applicant's position. 
The appeal shall be accompanied by a fee to be determined by resolution of the board of 
county commissioners. The community development director shall schedule the appeal 
at the earliest available meeting of the planning and zoning commission. 

(d) Notice of the appeal, in writing, shall be mailed by the planning division to the 
owners of all land which abuts the property upon which an appeal is sought, at least 
seven (7) days prior to the hearing. The property appraiser's address for said owners 
shall be used in sending all such notices. The notice shall contain the name of the 
applicant for the appeal, a description of the land sufficient to identify it, a description of 
the appeal requested, as well as the date, time and place of the hearing. 

(e) All appeals shall be heard at a meeting of the planning and zoning commission. All 
interested parties shall have a right to appear before the planning and zoning 
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commission and address specific concerns directly related to the appeal. Any person 
may appear by agent or attorney. All such hearings shall be conducted in compliance 
with the rules of procedure for the planning and zoning commission. The time and place 
scheduled for hearing shall be given to the applicant in writing after an appeal 
application issubmitted. · 
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II> 
Graham Thrift Group, Inc. v. Pierce 
CountyWash.App. Div. 1,1994. 

Court of Appeals of Washington,Division 1. 
GRAHAM THRIFT GROUP, INC., Appellant, 

v. 
PIERCE COUNTY, COUNTRY PARK, INC., and 

John Does I-X, Respondents. 
No. 32872-7-1. 

Aug. 1, 1994. 

Citizen's group filed application for writ of 
mandamus to compel county council to process 
group's appeal of land use decision. The Superior 
Court, King County, Sharon Armstrong, J., 
dismissed for failure to state a claim. Appeal was 
taken. The Court of Appeals, Kennedy, J., held 
that: (1) failure of citizen's group to pay filing fee 
for appeal of land use decision within statutory time 
limit acted as jurisdictional bar to its appeal to 
county council, and (2) county department of 
planning and land services' mishandling of timely 
filing of appeal of land use decision, if any, did not 
establish waiver of requirement for timely payment 
of filing fee for appeal. 

Affirmed. 
West Headnotes 
[1] Pretrial Procedure 307 A €=624 

307 A Pretrial Procedure 
307 Alii Dismissal 

307 AJII(B) Involuntary Dismissal 
307 AJII(B)4 Pleading, Defects In, in 

General 
307 Ak623 Clear and Certain Nature of 

Insufficiency 
307Ak624 k. Availability of Relief 

Under Any State of Facts Provable. Most Cited 
Cases 
Complaint survives motion to dismiss for failure to 
state a claim if any set of facts could exist that 
would justify recovery and, thus, court can consider 
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hypothetical facts not contained in formal record. 
CR 12(b)(6). 

[2] Pretrial Procedure 307 A €=683 

307 A Pretrial Procedure 
307 Alii Dismissal 

307 AJII(B) Involuntary Dismissal 
307 AJII(B)6 Proceedings and Effect 

307 Ak682 Evidence 
307 Ak683 k. Presumptions and 

Burden of Proof. Most Cited Cases 
Plaintiff's allegations are presumed true for 
purposes of motion to dismiss for failure to state a 
claim and, thus, court should dismiss only if it 
appears beyond doubt that plaintiff can prove no set 
of faCts consistent with complaint which would 
entitle plaintiffto relief. CR 12(b)(6). 

[3] Appeal and Error 30 €=338(1) 

30 Appeal and Error 
30VII Transfer of Cause 

30VII(A) Time of Taking Proceedings 
30k338 Nature and Operation of 

Limitations in General 
30k338(1) k. In General. Most Cited 

Cases 
In order for courts acting in appellate capacity to 
acquire jurisdiction, appellant mnst comply with 
statutorily imposed time limit for filing appeal. 

[4] Zoning and Planning 414 €=358.1 

414 Zoning and Planning 
414VII Administration in General 

414k358 Procedure 
414k358.1 k. In General. Most Cited Cases 

County council acts in appellate, quasi judicial 
capacity, in accepting appeal from land use decision 
of hearing examiner and, thus, council acquires 
jurisdiction over appeal through county code 
provision authorizing such appeal. 
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[5] Zoning and Planning 414 €=358.1 

414 Zoning and Planning 
414VII Administration in General 

414k358 Procedure 
414k358.1 k. In General. Most Cited Cases 

County code provision stating appellant must file, 
within specified time, fee for appeal of land use 
decision by hearing examiner was mandatory 
requirement for timely appeal and, thus, failure of 
citizen's group to timely pay filing fee acted as 
jurisdictional bar to its appeal to county council. 

[6] Statutes 361 €=188 

361 Statutes 
361 VI Construction and Operation 

361VI(A) General Rules of Construction 
361k187 Meaning of Language 

361k188 k. In General. Most Cited 
Cases 
Court of Appeals could not rewrite or modify 
language of statute under guise of statutory 
interpretation or construction, but rather had to give 
full effect to plain statutory language even if results 
seemed unduly harsh. 

[7] Zoning and Planning 414 €=358.1 

414 Zoning and Planning 
414VII Administration in General 

414k358 Procedure 
414k358.1 k. In General. Most Cited Cases 

General liberalization of jurisdictional rules for 
appeals to courts did not apply to legislation 
enacted by county to govern appeals to county 
council from hearing examiner's decision on land 
use issues. 

[8] Zoning and Planning 414 €=358.1 

414 Zoning and Planning 
414VII Administration in General 

414k358 Procedure 
414k358.1 k. In General. Most Cited Cases 

Legislative body may determine that interest in 
finality justifies mandatory time limit for filing 
appeal and paying filing fee, particularly in context 
of land use decisions in which time is usually of the 

essence for parties involved. 

[9] Zoning and Planning 414 €=358.1 

414 Zoning and Planning 
414VII Administration in General 

414k358 Procedure 
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414k358.1 k. In General. Most Cited Cases 
County Department of Planning and Land Services' 
mishandling of timely filing of appeal of land use 
decision, if any, did not establish waiver of 
requirement under county code for timely payment 

· of filing fee for appeal. 

[10] Costs 102 €=260(4) 

102 Costs 
102X On Appeal or Error 

102k259 Damages and Penalties for 
Frivolous Appeal and Delay 

102k260 Right and Grounds 
102k260(4) k. What Constitutes 

Frivolous Appeal or Delay. Most Cited Cases 
Award of attorney fees for frivolous appeal was not 
warranted in light of debatable issues of first 
impression raised in appeal concerning 
jurisdictional elements of appeal of land use 
decision under county code. 

*264 **229 David Alan Bricklin, Bricklin & 
Gendler, Seattle, for appellant. 

. Terry Lynn Brink, Warren J. Daheim, Gordon, 
Thomas, Honeywell, Malanca, Peterson & Daheim, 
Tacoma, for respondents. 
Jill Guernsey, Pierce County Prosecutors Office, 
Tacoma, for Pierce County. 
KENNEDY, Judge. 
The Graham Thrift Group, Inc. (Graham Thrift) 
appeals the trial court's grant of a motion to dismiss 
to Country Park, Inc. (Country Park) and Pierce 
County for failure to state a claim upon which relief 
can be granted. The trial court ruled that Graham 
Thrift had not timely *265 appealed a decision by 
the Pierce County Hearing Examiner and that 
Graham Thrift failed to pay the appeal filing fee 
until after the proper time period had expired. 
Concluding that the payment of the filing fee is a 
jurisdictional requirement under the Pierce County 
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Code, we affirm. 

FACTS 

This appeal arises out of a challenge to a land-use 
decision. Graham Thrift is a citizens' group formed 
to challenge the development of land in the Graham 
Thrift area of Pierce County. Country Park is a 
development corporation attempting to develop 
land in that area. The Pierce County Hearing 
Examiner approved Country Park's preliminary plat 
with som<> conditions. Graham Thrift timely 
appealed the Hearing Examiner 1S original decision 
to the Pierce County Council and then to the King 
County Superior Court. Judge Carol A. Schapira 
affirmed the majority of the Hearing Examiner's 
decision and remanded for entry of supplemental 
findings offact and conclusions oflaw. 

Graham Thrift then attempted to appeal the Hearing 
Examiner1s supplemental findings and conclusions 
to the Pierce County Council. The parties agree 
that the notice of appeal and an appeal filing fee 
needed to be filed with the Department of Planning 
and Land Services (DPLS) by December 28, 1992. 
Graham Thrift mailed its notice of appeal to the 
DPLS on December 24, 1992. The appeal was not 
accompanied by the necessary appeal filing fee. 
Graham Thrift subsequently paid this fee weeks 
after the appeal filing period had expired. 

The DPLS could find no record of Graham Thrift's 
appeal. Graham's complaint to the Superior Court 
st.ates that it provided the County with proof of 
timely mailing of the notice of appeal, and that it is " 
apparent that the appeal was timely received by the 
Department but mishandled by personnel not 
normally involved with incoming appeals" 
(presumably due to the holidays). Clerk's papers, 
at 15. 

The office of the Pierce County Prosecutor 
informed Graham Thrift that the appeal would not 
be processed. Graham *266 Thrift urged the 
County to reconsider and to process the appeal. 
The Pierce County Prosecutor again informed 
Graham Thrift that the appeal would not be 
processed, stating its reasons: the notice of appeal 
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had not been filed in a timely manner and the appeal 
filing fee was submitted after the deadline had 
passed. 

Graham Thrift filed a complaint and application for 
writ of mandamus in King County Superior Court, 
asking the Superior Court to require that Pierce 
County process the appeal. Country Park and 
Pierce County responded with a motion to dismiss 
the complaint under CR 12(b)(6). Judge Sharon 
Armstrong granted the motion to dismiss, stating in 
her order that neither the appeal nor the appeal 
filing fee were filed within the time required by the 
Pierce County Code. 

This timely appeal followed. 

DISCUSSION 

Graham Thrift contends that the complaint alleged 
facts sufficient to survive a dismissal on the 
pleadings. First, the complaint alleged that the 
appeal was mailed in time to reach the DPLS within 
the 10-day period prescribed by the Pierce County 
Code, but that the DPLS personnel mishandled the 
appeal. Second, Graham Thrift contends that its 
failure to timely pay the appeal filing **230 fee is 
not a jurisdictional defect and should not be the 
basis for dismissing the appeal. In the alternative, 
Graham Thrift contends that the DPLS waived the 
timely payment of the fee by failing to notice the 
error and inform Graham Thrift so that Graham 
Thrift could rectify the error by remitting the filing 
fee. 

[1][2] A complaint survives a CR 12(b)(6) motion if 
any set of facts could exist that would justify 
recovery. Hoffer v. State, 110 Wash.2d 415, 420, 
755 P .2d 781 (1988). Accordingly, a court can 
consider hypothetical facts not contained in the 
formal record. Hoffer, 110 Wash.2d at 420, 755 
P.2d 781. A plaintiff's allegations are presumed 
true, so a court should dismiss a claim under *267 
CR 12(b)(6) only where "it appears beyond doubt 
that the plaintiff can prove no set of facts, consistent 
with the complaint, which would entitle the plaintiff 
to relief'. (Citations omitted.) Hoffer, 110 
Wash.2d at 420, 755 P.2d 781. 
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Even assuming that Graham Thrift has alleged facts 
that it timely mailed the notice of appeal and that it 
was mishandled by the DPLS, Graham Thrift has 
not alleged a set of facts, hypothetical or otherwise, 
in which it timely paid the applicable filing fee for 
its appeal to the Pierce County Council. 

[3][4] The Pierce County Code states: 
The final decision by the Examiner on any land use 
matter within his jurisdiction, may be appealed to 
the Council by any aggrieved person directly 
affected by the Examiner's decision. Said appeal 
procedure is as follows: 
A. The appellant must file written notice of appeal 
with the Planning Department and the appeal fee 
within len (10) working days of the date of mailing 
of the Examiner's final order or decision[.] 

(Italics ours.) Pierce County Code § 2.36.120. In 
order for courts acting in an appellate capacity to 
acquire jurisdiction, an appellant must comply with 
the · statutorily imposed time limit for filing an 
appeal. See North Street Ass'n v. Olympia, 96 
Wash.2d 359, 364, 635 P.2d 721 (1981). Where 
the Pierce County Council accepts appeals from 
decisions Of the Hearing Examiner it is acting in an 
appellate, quasi-judicial capacity. Under these 
circumstances, the Council acquires jurisdiction 
over an appeal through the Code provision 
authorizing the appeal. See North St., 96 Wash.2d 
at 364, 635 P.2d 721. 

[5][6] The Code uses the terms "must file written 
notice ... and the appeal fee within ten (10) working 
days", indicating that the filing fee is a mandatory, 
statutory requirement. We cannot rewrite or 
modify the language of the statute under the guise 
of statutory interpretation or construction. See 
State v. McAlpin, 108 Wash.2d 458, 465, 740 P.2d 
824 (1987) (citing Cooper's Mobile Homes, Inc. v. 
Simmons, 94 Wash.2d 321, 326, 617 P.2d 415 
(1980)). Rather, we must give full effect to the 
plain language of the statute, "even when the results 
may *268 seem unduly harsh". Geschwind v. 
Flanagan, 121 Wash.2d 833, 841, 854 P.2d 1061 
(1993) (citing State v. Pike, 118 Wash.2d 585, 591, 
826 P.2d 152 (1992)). Accordingly, Graham 
Thrift's failure to timely pay the filing fee acts as a 
jurisdictional bar to its appeal. 
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[7] The authority cited by Graham Thrift does not 
compel a different result. No Washington case has 
examined the Pierce County Code's land use appeal 
statute to ascertain whether the failure to timely pay 
the filing fee should result in dismissal of the 
appeal. ·Graham Thrift relies on cases examining 
the jurisdictional effect of a filing fee in the context 
of appeals to this court pursuant to the Rules of 
Appellate Procedure, and appeals from courts of 
limited jurisdiction (RAU appeals). 

We recognize the modern preference of courts to 
interpret their procedural rules to allow creditable 
appeals to be addressed on the merits absent serious 
prejudice to other patties. See, e.g., Hoirup v. 
Empire Airway>; Inc., 69 Wash.App. 479, 483, 848 
P.2d 1337 (1993) (service of notice not a 
jurisdictional element under MAR 7.1); State v. 
Ashbaugh, 90 Wash.2d 432, 438, 583 P.2d 1206 
(1978) (filing fee non-jurisdictional because RAP 
18.8(b) does not list failure to pay filing fee as error 
leading to dismissal and RAP 1.2(a) requires that 
cases not be decided on the basis of non-compliance 
with the **231 Rules e)!:cept where justice demands) 
FNl; Davidson v. Thomas, 55 Wash.App. 794, 
798-99, 780 P.2d 910 (1989) (RAU 10.2(a) does 
not list the failure to immediately serve notice on 
the other parties or the failure to pay the filing fee 
as reasons for a dismissal of the 
appeal-requirements were deemed 
non-jurisdictional). However, these cases involve 
courts interpreting court rules concerning how 
appeals are consummated in the courts. Even 
though this court and others have liberalized 
jurisdictional rules for appeals to the court, we 
cannot impose *269 the same liberal interpretation 
onto legislation enacted by Pierce County. See 
Geschwind, 121 Wash.2d at 841, 854 P.2d 1061. 

FN1. In contrast, like the Pierce County 
Code, former Rule on Appeal 33(1) stated 
that in order for this court to acquire 
jurisdiction, an appellant "must" file a 
notice of appeal and filing fees within the 
prescribed time period to the superior 
court. See Myers v. Harris, 82 Wash.2d 
152, 154, 509 P.2d 656 (1973). The 
Myers court determined that the language 
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of the rule clearly and unambiguously 
made payment of the filing fee a 
jurisdictional prerequisite. Myers, 82 
Wash.2d at 154, 509 P.2d 656. 

[8] A legislative body may determine that the 
interest in finality justifies applying a mandatory 
time limit for filing an appeal and paying a filing 
fee. This is particularly true in the context of land 
use decisions, where time is usually of the essence 
for the parties involved. See Concerned Women v. 
Arlington, 69 Wash.App. 209, 219, 847 P.2d 963, 
review denied, 122 Wash.2d 1014, 863 P.2d 73 
(1993) (citing Deschenes v. King Cy., 83 Wash.2d 
714, 521 P.2d 1181 (1974)). Pierce County 
appears to have made just such a policy decision. 
We decline to impose a different policy on the 
County under the guise of statutory interpretation. 

[9] Graham Thrift also argues that the DPLS 
waived the requirement that Graham Thrift timely 
pay the appeal fee by the faulty handling of the 
appeal, citing cases collected in In re Estate . of 
Crane, 15 Wash.App. 161, 164 n. 3, 548 P.2d 585 
(1976). These cases, however, state only that 
courts have inherent power to waive filing fees 
should they so desire. See, e.g., Moore v. Burdman, 
84 Wash.2d 408, 412, 526 P.2d 893 (1974) 
(mistake by court caused untimely filing). Even 
assuming that the DPLS mishandled Graham 
Thrift's appeal, this did not automatically waive 
timely payment of the appeal fee. In sum, the trial 
court properly dismissed Graham Thrift's complaint 
and application for a writ of mandamus-Graham 
Thrift's failure to pay the filing fee within the time 
period prescribed by the Pierce County Code acted 
as a jurisdictional bar to its appeal from the Hearing 
Examiner1s decision.FN2 

FN2. In light of this disposition we do not 
address the issue of whether Graham 
timely filed its application for writ of 
mandamus in the superior court. 

[10] As this appeal raised debateable issues of first 
impression concerning the jurisdictional·elements of 
an appeal under the Pierce County Code, 
respondents' request for attorney fees for a frivolous 
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appeal is denied. 

*270 Affirmed. 

PEKELIS, Acting C.J., and BAKER, J., concur. 
Wash.App. Div. 1,1994. 
Graham Thrift Group, Inc. v. Pierce County 
75 Wash.App. 263, 877 P.2d 228 

END OF DOCUMENT 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 



( 
'· 

( 

Page 1 of3 

543 So.2d 335 Page 1 

543 So.2d 335, 53 Ed. Law Rep. 1045, 14 Fla. L. Weekly 1146 
(Cite as: 543 So.2d 335) 

c 
Shaffer v. School Bd. of Martin CountyFla.App. 4 
Dist.,1989. 

District Court of Appeal of Florida,Fourth District. 
Robert SHAFFER, Appellant, 

v. 
The SCHOOL BOARD OF MARTIN COUNTY, 

Florida, Appellee. 
No. 88-0425. 

May 10, 1989. 

School employee appealed from final agency order 
of a school board, ruling that his continuing contract 
was terminated when his position was abolished and 
that his contractual status thereafter was determined 
on an annual basis. The District Court of Appeal, 
Downey, J., held that board's findings of fact were 
supported by substantial competent evidence. 

Affirmed. 
West Headnotes 
[1] Schools 345 €=63(1) 

345 Schools 
345II Public Schools 

345II(C) Government, Officers, and District 
Meetings 

345k63 District and Other Local Officers 
345k63(1) k. Appointment, 

Qualification, and Tenure. Most Cited Cases 
Employee 1S continuing contract earned as a 
supervisor was terminated when his position was 
abolished and his contractual status thereafter was 
determined on an annual basis, despite employee1

S 

contention that some further action by school board 
was required. F.S. 1979, § 231.36(3)(g). 

[2] Estoppel156 €=62.1 

15 6 Estoppel 
156III Equitable Estoppel 

156lii(A) Nature and Essentials in General 
156k62 Estoppel Against Public, 

Government, or Public Officers 
156k62.1 k. In General. Most Cited 

Cases 
in order to assert estoppel against governmental 
body, one must show a representation by party 
estopped to the party claiming estoppel as to some 
material fact, reliance upon the representation by 
party claiming estoppel, and change in such party's 
position caused by his reliance upon representation 
to his detriment. 

*335 John D. Carlson of Gatlin, Woods, Carlson & 
Cowdery, Tallahassee, for appellant. 
Joim W. ·Bowen of Melvin, Bowen & Melvin, P.A, 
Fort Lauderdale, for appellee. 
DOWNEY, Judge. 
Appellant, Robert Shaffer, appeals from a final 
agency order of appellee, The School Board of 
Martin County, Florida, wherein the Board ruled 
that Shaffer's continuing contract was terminated 
when his position as Director of Elementary 
Education was abolished and that his contractual 
status thereafter was determined on an annual basis. 

Shaffer commenced his employment with the 
Martin County School Board on July 1, 1969, as a 
Supervisor of Elementary Education on an annual 
contract basis and continued in that capacity for 
three academic years. Whereupon, for the year 
1972-73 the Superintendent of Public Instruction 
recommended him for the position of Director of 
Elementary Education with a continuing contract. 
The board approved the recommendation and the 
parties execnted a continuing contract that 
provided, among other things, that the Board could 
transfer Shaffer to similar positions· and could 
discontinue his position. Shaffer remained in that 
position until June, 1979, when the Board 
discontinued the position of Director of Elementary 
Education as part of a staff reorganization plan. In 
Juiy he was recommended for an appointment to the 
position of Assistant Superintendent for 
Administration, a position he considered a 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

anAe ... ,'tJoi 
1 

' 



Page 2of3 

543 So.2d 335 Page2 

543 So.2d 335, 53 Ed. Law Rep. 1045, 14 Fla. L. Weekly 1146 
(Cite as: 543 So.2d 335) 

promotion but one which, for the most part, had 
different duties than the duties he previously had as 
Director of Elementary Education. Shaffer was 
never presented with, *336 nor did he sign, a 
contract for the position of Assistant Superintendent 
for Administration, nor was he ever informed that 
he had a continuing contract in that position. Prior 
to the 1981-82 academic year Shaffer applied for 
and was appointed to the position of Principal of 
South Fork High School. Once again, the duties 
were different from the duties in his position as 
Assistant Superintendent. Once again, no mention 
was made of the contract status. In 1986, Shaffer 
was assigned to the position of Director of Student 
Services Personnel. When he inquired about the 
salary he was to receive in this new position, he was 
tendered an annual contract, which he refused to 
sign. Thereupon, Shaffer filed a Petition for 
Administrative Hearing, contending the Board had 
breached its contract and he sought back pay, 
attorney's fees and other relief. The matter was 
duly heard and the Board entered the order on 
appeal. 

Shaffer contends that his continuing contract could 
not be terminated by simply abolishing the position 
he held; some further action by the Board was 
required. However, we are unable to determine 
exactly what additional action Shaffer contends the 
Board must take to effectively terminate his 
continuing contract. For example, in the Summary 
of Argument portion of his brief, it states: 
Under the provisions of § 231.36(4)(a), Fla.Stat., 
(1986 Supp.) an employee of a school board 
holding a continuing contract prior to July 1, 1984, 
shall be entitled to retain such contract and all rights 
arising therefrom unless the employee voluntarily 
relinquishes this continuing contract There is no 
evidence that Dr. Shaffer at any time voluntarily 
relinquished his continuing contract. It must 
therefore be determined whether the continuing 
contract has been terminated by operation of law or 
lawful action of The School Board, and, if not, what 
relief Dr. Shaffer is entitled to receive. 
In 1972 Dr. Shaffer entered into a continuing 
contract of employment with The School Board as a 
Supervisor. The continuing contract assured unto 
Dr. Shaffer continued employment with The School 
Board without the necessity of annual appointment " 

until such time as the position is discontinued, the 
person resigns, or his contractual status is changed 
by mutual agreement or as prescribed below." § 
231.36(3)(g), Fla.Stat. (1979) The School Board 
had the right under the contract and by law to assign 
Dr. Shaffer to a similar position within the school 
system without infringing upon his contract rights. § 
231.36(3)(e), Fla.Stat. (1979). The School Board 
transferred Dr. Shaffer to a similar administrative 
position in 1979 when the supervisory position he 
formerly occupied was discontinued. The change 
to a similar position did not .operate to negate Dr. 
Shaffer1

S continuing contract. 

Thus, it would appear that Shaffer contends his 
continuing contract was not terminated because he 
was transferred to a similar administrative position. 
This, of course, is contrary to the express finding of 
the Board. 

The School Board 
231.36(3)(e) and (g), 
control the termination 
providing: . 

contends that section 
Florida Statutes (1979), 

of continuing contracts by 

(e) Each person to whom a continuing contract has 
been issued as provided herein shall be entitled to 
continue in his position or in a similar position in 
the district at the salary schedule authorized by the 
school board without the necessity for annual 
nomination or reappointment until such time as the 
position is discontinued, the person resigns, or his 
contractual status is changed as prescribed below. 

(g) Any person who has previously earned 
continuing contract status as a supetvisor or 
principal in the school district shall be continued in 
that status until such time as the position is 
discontinued, the person resigns, or his contractual 
status is changed by mutual agreement or as 
prescribed below. 

Since Shaffer's continuing contract was earned as a 
supervisor as opposed to instructional personnel, 
subsection (g) controls this case. 

*337 [1 ][2] The order appealed from makes 
extensive findings of fact that include a lengthy 
pretrial stipulation of facts executed by the parties. 
Among other things, the Board found that Shaffer's 
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position had been legally and properly discontinued 
and no issue was made concerning that aspect of the 
Board's action. It found that the new position given 
to Shaffer, as stated in the pretrial stipulation of 
facts, for the most part involved different duties 
than those involved in Shaffer's position as Director 
of Elementary Education, where Shaffer earned his 
continuing contract. The Board further found that 
Shaffer did not rely upon any representation or 
statement from the Board that he remained on 
continuing contract after his position as Director 
was discontinued-nor did he subsequently pass up 
other opportunities for employment in reliance on 
any such represeritations. Shaffer 1S strongest 
argument in support of his claim that his continuing 
contract survived the discontinuance of his position 
as Director of Elementary Education is that 
thereafter he never was presented with an annual 
contract as are all other employees not on 
continuing contract, nor was he ever notified that 
his continuing contract had been terminated. If his 
position is that the Board is thus estopped to claim 
the discontinuance of his position as Director 
terminated his continuing contract, we are unable to 
agree. In order to assert an estoppel against a 
governmental body, one must show 1) a 
representation by the party estopped to the party 
claiming estoppel as to some material fact, 2) a 
reliance upon the representation by the party 
claiming the estoppel, and 3) a change in such 
party's position caused by his reliance upon the 
representation to his detriment. City of Coral 
Springs v. Broward County, 387 So.2d 389 (Fla. 
4th DCA 1980). The Board's final order carefully 
considered the evidence adduced and found no 
evidence to support any one of the three categories 
set forth above. 

In reviewing a final order of an administrative 
agency, the court may not substitute its judgment 
for that of the agency as long as there is substantial 
competent evidence to support the decision. School 
Board of Nassau County v. Arline, 408 So.2d 706 
(Fla. 1st DCA 1982). Nor can the reviewing court 
substitute its judgment for that of the agency as to 
disputed findings of fact or as to the weight of the 
evidence. Gershanik v. Dept, of Professional 
Regulation, Board of Medical Examiners, 458 
So.2d 302 (Fla. 3d DCA 1984). 

In the record presented here we have a substantial 
pretrial stipulation of facts by the parties and 
extensive findings of fact by the Board supported 
by substantial competent evidence. Therefore, in 
complian~ with the appropriate standard of review, 
the order appealed from should be and is affirmed. 

DELL, J., and MARTIN, KAREN L., Associate 
Judge, concur. 
F1a.App. 4 Dist.,l989. 
Shaffer v. School Bd. of Martin County 
543 So.2d 335, 53 Ed. Law Rep. 1045, 14 Fla. L. 
Weekly 1146 

END OF DOCUMENT 
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c 
County of Du Page v. K·Five Canst. Corp.lll.App. 2 
Dist.,1994. 

Appellate Court of Illinois, Second District. 
The COUNTY OF DU PAGE, Plaintiff-Appellant, 

v. 
K-FIVE CONSTRUCTION CORPORATION, 

Defendant-Appellee (Du Page Materials Company 
et a!., Defendants and Intervenors-Appellees; The 
People ex rei. Roland W. Burris, Attorney General 

of the State of Illinois, Plaintiff). 
No. 2-93-0875. 

Oct. 26, 1994. 

County filed action against construction company 
asserting that company's asphalt plant violated 
zoning ordinance. The Circuit Court, Du Page 
County, John W. Darrah, J., entered judgment in 
favor of construction company. Appeal was taken. 
The Appellate Court, Colwell, J., held that: (1) 
company's discontinuance of asphalt plant for 
ten-year period was abandonment of that use of 
property which defeated plant's prior status as legal 
nonconforming use; (2) letters from county official 
and county's purchases of asphalt were affirmative 
acts which induced justifiable reliance by company 
in making substantial improvements to plant, and 
which equitably estopped county from subsequently 
enforcing zoning ordinance; and (3) county would 
be barred by doctrine of laches from enforcing its 
wning ordinance. 

Affirmed. 
West Headnotes 
[1] Zoning and Planning 414 0=:>302 

414 Zoning and Planning 
414V Construction, Operation and Effect 

414V(C) Uses and Use Districts. 
414V(C)2 Accessory Uses and Buildings 

414k302 k. Particular Accessory Uses. 
Most Cited Cases 
Asphalt plant was accessory use to legal 
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nonconforming use of land as stone quarry under 
provisions of prior county zoning ordinance. Du 
Page County, Ill., Zoning Ordinance § VII(B)(1)(u) 
(1975). 

[2] Zoning and Planning 414 0=:>337 

414 Zoning and Planning 
414VI Nonconforming Uses 

Cases 

414k336 Discontinuance or Abandonment 
414k337 k. Cessation of Use. Most Cited 

Claim of abandonment of nonconforming use must 
be shown by demonstrating intent to abandon use; 
mere cessation of use is insufficient. 

[3] Zoning and Planning 414 0=:>337 

414 Zoning and Planning 
414VI Nonconforming Uses 

Cases 

414k336 Discontinuance or Abandonment 
414k337 k. Cessation of Use. Most Cited 

Construction companis discontinuance of asphalt 
plant for ten-year period was abandonment of that 
use of property which defeated plant's prior status 
as legal nonconforming use and, thus, resumption of 
use for new plant was subject to prohibition of such 
uses in zoning ordinance in effect at time company 
resumed asphalt operations; company terminated 
all production and dismantled first plant, then 
resumed production ten years later at new plant 
constructed on different part of property and made 
from new materials. Du Page County, Ill., Zoning 
Ordinance §§ 37-10.1-1, 10.1.2 (1985). 

[4] Estoppel156 0=:>62.4 

156 Estoppel 
156III Equitable Estoppel 

156III(A) Nature and Essentials in General 
156k62 Estoppel Against Public, 

Government, or Public Officers 
156k62.4 k. Municipal Corporations in 
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General. Most Cited Cases 
Party claiming estoppel against municipal entity 
must demonstrate that affirmative act of 
municipality induced justifiable reliance on part of 
claimant, that claimant acted on basis of reliance, 
and that claimant substantially changed its position 
as result of its reliance. 

[5] Estoppel156 ~62.4 

156 Estoppel 
156JII Equitable Estoppel 

156Ill(A) Nature and Essentials in General 
156k62 Estoppel Against Public, 

Government, or Public Officers 
156k62.4 k. Municipal Corporations in 

General. Most Cited Cases 
Although doctrine of equitable estoppel is 
applicable to municipal corporations, its use against 
public body is not favored and thus estoppel may be 
invoked against governmental entity exercising its 
governmental functions only in extraordinary or 
compelling circumstances. 

[6] Estoppell56 ~62.4 

156 Estoppel 
156JII Equitable Estoppel 

15 6III( A) Nature and Essentials in General 
156k62 Estoppel Against Public, 

Government, or Public Officers 
156k62.4 k. Municipal Corporations in 

General. Most Cited Cases 
Affirmative act which induces party's reliance, for 
purposes of invoking estoppel against municipality, 
must be act of municipal entity itself, such as 
legislation, rather than unauthorized act of 
ministerial officer or ministerial misinterpretation. 

[7] Estoppell56 ~62.1 

156 Estoppel 
156III Equitable Estoppel 

156III(A) Nature and Essentials in General 
156k62 Estoppel Against Public, 

Government, or Public Officers 
156k62.1 k. In General. Most Cited 

Cases 
Public body generally cannot be estopped by act of 

Page 2 of 9 

Page2 

its agent beyond authority expressly conferred upon 
that official or made in derogation of statutory 
provision. 

[8] Zoning and Planning 414 ~762 

414 Zoning and Planning 
414XI Enforcement of Regulations 

414XI(A) In General 
414k762 k. Defenses to Enforcement. 

Most Cited Cases 
Director of county building department and head of 
zoning enforcement division had authority to write 
letters stating that new asphalt plant was legal use of 
property and, thus, letters and county's purchases of 
asphalt were affirmative acts of county which 
induced justifiable reliance by property owner in 
making substantial improvements to plant, and 
which equitably estopped county from subsequently 
enforcing zoning ordinance1s prohibition on 
operation of new asphalt plant. Du Page County, 
Ill., Zoning Ordinance§§ 37-10.1-1, 10.1.2 (1985). 

[9] Eqnity 150 ~72(1) 

150 Equity 
150II Laches and Stale Demands 

150k68 Grounds and Essentials of Bar 
150k72 Prejudice from Delay in General 

150k72(1) k. In General. Most Cited 
Cases 
Doctrine of laches bars plaintiff relief if defendant 
has been mislead or prejudiced by plaintiff's delay 
in asserting right. 

[10] Equity 150 ~71(1) 

150 Equity 
150Il Laches and Stale Demands 

150k68 Grounds and Essentials of Bar 
150k71 Lapse of Time 

150k71(1) k. In General. Most Cited 
Cases 
While delay in asserting right alone does not 
constitute laches, it is inequitable and unjust to 
grant relief to plaintiff if defendant has relied on 
circumstances complained of to his or her detriment 
and delay has been unreasonable. 
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[11] Equity 150 €=85 

150 Equity 
150II Laches and Stale Demands 

150k85 k. Rights of Public. Most Cited Cases 
Although doctrine of laches is ordinarily not applied 
to state, it may be appropriate in extraordinary 
circumstances. 

[12] Zoning and Planning 414 €=782 

414 Zoning and Planning 
414XI Enforcement of Regulations 

414XI(B) Injunction Against Violation 
414k782 k. Time to Sue, Limitations and 

Laches. Most Cited Cases 
County would be barred by doctrine of laches from 
enforcing its zoning ordinance's prohibition on 
operation of new asphalt plant, in light of delay of 
over five years before county took any action, 
countis failure to prove harm to general public 
from plant emissions if ordinance was not enforced, 
and plant owner1s showing that enforcement of 
ordinance would cause substantial economic harm 
by forcing owner to move plant or cease its 
operation. Du Page County, III., Zoning Ordinance 
§§ 37-10.1-1, 10.1.2 (1985). 

**165 *267 ***703 James E. Ryan, DuPage 
County State's Atty., Barbara A. Preiner, Supervisor 
of Appeals, DuPage Co. State's Attys. Office, 
Carole R. Doris, Asst. State's Atty., DuPage County 
State's Attys. Office, Hayman Anthony E., Asst. 
State's Atty. for DuPage County, Wheaton, for 
County of DuPage. 
Schirott & Luetkehans, P. C., Phillip A. Luetkehans, 
Mindel & Faermark, Byron D. Faermark, Itasca, 
Joseph J. Annunzio, Asst. Atty. Gen., Deputy Chief, 
PCB, Chicago, for DuPage Materials Co., Elmhurst 
Chicago Stone Co., and K-Five Const. Co. 
William D. Seith, Kelly A. O'Connor, Asst. Atty. 
Gens., Chicago, Douglas Drenk, Douglas Drenk & 
Associates, P.C., Wheaton, for Burris, Atty. Gen. 
Justice COLWELL delivered the opinion of the 
court: 
Plaintiff, the County of Du Page (County), appeals 
from a judgment in favor of defendant, K-Five 
Construction Company (K-Five), and 
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defendants-intervenors, Du Page Materials 
Company (Du Page Materials) and 
Elmhurst-Chicago Stone Company (ECS). The 
trial court denied the County's request for injunctive 
relief and statutory fines against defendants for their 
alleged illegal use and operation of an asphalt 
hatching plant. On appeal, the County claims that 
(1) defendants' abandonment of the use of the 
asphalt plant defeats its previous status as a legal 
nonconforming use under the Du Page County 
zoning ordinance, (2) the asphalt plant is not a 
permitted accessory use to the nonconforming 
principal land use as a stone quarry, and (3) the 
County is not barred by the doctrines of equitable 
estoppel or laches from enforcing its zoning 
ordinance against defendants. We affirm. 

The County1s complaint concerns an asphalt 
hatching plant located near Route 83 and North 
Avenue in unincorporated Du Page County on land 
owned by ECS. ECS bought the land, including 
the site which is the subject of this litigation, during 
the early 1920's. Much of the property has been 
used as a stone quarry over the past 70 years. 
Since the quarry was in operation prior to the 
inception of the Du Page County zoning ordinance, 
it is permitted as a preexisting use under the 
ordinance and operates as a legal nonconforming 
use. 

*268 An asphalt plant was placed on the property 
shortly after the land was bought in the 1920's. 
This plant was in operation when the Illinois 
Supreme Court issued a 1960 opinion holding that 
ECS had the right to utilize the entire property for 
its existing uses. See **166***704County of Du 
Page v. Elmhurst-Chicago Stone Co. (1960), 18 
111.2d 479, 165 N.E.2d 310. 

In 1975, defendants dismantled and discontinued 
use of the asphalt plant for economic reasons since 
the cost of producing asphalt had become very 
expensive. 1n 1985, a second asphalt plant, which 
is the subject of this litigation, was placed on a 
section of the property west of Route 83 and east of 
the location of the first plant. A stabilized base 
course plant, or pug mill plant, had previously been 
operating at this site. 
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Du Page Materials, a joint venture, was formed in 
1985 and is the actual owner of the plant. The 
three partners in this venture are Outerbelt 
Contractors, Wilmington Industrial (a wholly 
owned subsidiary of ECS), and Chicago Materials 
(a wholly owned subsidiary of K-Five). K-Five is 
the managing partner and runs the plant on a 
day-to-day basis. Du Page Materials operates the 
plant pursuant to a lease with ECS dated April 1, 
1985. 

In March 1985, Du Page Materials received a 
temporary permit to operate the asphalt plant until 
November 1, 1985. Du Page Materials applied for 
and received similar temporary permits to operate 
the plant in October 1985 and August 1986 and 
thereafter until the last temporary permit expired on 
December 15, 19~7. The recbrd indicates that the 
County was buying asphalt directly from Du Page 
Materials at this site· and continued to do so from 
1987 to 1990. 

On March 21, 1988, Byron Faermark; attorney for 
ECS, drafted a letter to Robert Raymond in the Du 
Page County development Department. The letter 
advised Raymond of ECS' intention to continue its 
asphalt plant operation on the subject site without 
applying for temporary perrnits. Faermark referred 
to the 1960 supreme court case of County of Du 
Page v. Elmhurst-Chicago Stone Co. in his letter 
and asserted that this case recognized ECS' right to 
engage in the business of quarrying and related 
activities under "grandfather" rights. Accordingly, 
Faermark said it was ECS' position that any further 
applications for temporary permits were 
llilnecessary. 

On January 10, 1989, Ken Lahner, who was at that 
time the director of the Du Page County building 
department, drafted a letter to John Wielebnicki, an 
Elmhurst resident who had inquired as to the legal 
basis under which the ECS quarry operated its 
asphalt plant. Lahner also cited the 1960 supreme 
court case in the letter *269 and concluded that the 
asphalt plant is within the scope of the quarry 
operation. Lahner stated that the plant is an 
incidental use to the construction activities and 
therefore continued to be a lawful nonconforming 
use and an exception to the enforcement authority 
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of the County. Lahner wrote a similar letter to 
another Elmhurst resident, Stephanie Christian, on 
June 1, 1989, in which he expressed the same 
opinion that the asphalt plant was operating as a 
lawful nonconforming use. Copies of this letter 
were forwarded to the Du Page County board 
chairman and to the presidents of K-Five and ECS. 

The record indicates that in 1990 Du Page Materials 
decided to upgrade the asphalt plant. The partners 
spent abOut $600,000 in improvements in order to 
increase production, decrease costs, and comply 
with environmental regulations. 

The County filed suit against K-Five in May 1991. 
Count I alleged that the asphalt plant violated the 
County's zoning ordinance in that the subject 
property was located in an I -1 light industrial 
district and the use complained of was limited under 
the ordinance to the I-2 industrial district as a 
special use. Count II alleged that the plant's 
activities violated air, odor, and noise pollution 
standards and caused citizens to suffer headaches, 
nausea, burning sensations, irritation to nose and 
eyes and skin, and breathing difficulties. 

In 1991, the Illinois Attorney General filed a 
complaint against defendant for air and noise 
pollution, failure to obtain necessary operating 
permits, and common-law nuisance. This suit was 
consolidated with the County's suit. The parties 
agreed to a consent order on May 29, 1992, which 
is not at issue in this appeal. This order required 
K-Five to make substantial modifications to the 
asphalt plant and its operations. The testimony 
indicates that $125,000 to $150,000 was spent for 
environmental**167 ***705 modifications. The 
consent order specifically stated that the County 
was not barred from attempting to enforce its own 
allegations of zoning ordinance violations. 

Trial of the County's suit commenced in May 1993. 
Dalip Barnmi, director of the Du Page County 
development department, testified that it was his job 
to interpret the ordinance. Bammi explained that in 
the 1975 zoning ordinance the zoning 
classifications for manufacturing listed asphalt 
batching plants as a special use in M -1 
manufacturing districts (now called I-1 industrial 
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districts), which is the classification for the subject 
property here. However, Bammi said that no 
special-use pennit was ever granted for the subject 
property. 

Bammi explained that the terminology in the 1985 
Du Page County zoning ordinance, effective April 
25, 1985, was changed so that M-1 and M-2 were 
now labeled I-1 and I-2. Under· the 1985 *270 
ordinance, the 1-1 zoning classification does not 
allow asphalt plants as either a permitted or a 
special use and the I-2 category allows asphalt 
plants only as a special use. Bammi opined that an 
asphalt plant placed on the subject property in 1985 
would not be a legal nonconforming use because the 
subject property was zoned I-1 in 1985. 

On cross-examination, Bammi admitted that since 
the County issued a temporary penni! for the 
asphalt plant prior to the effective date of the 1985 
ordinance, then the 1975 ordinance would apply to 
the resumed operation of the asphalt plant. Bammi 
agreed that accessory uses are permitted uses under 
the zoning ordinance, but he maintained that that 
would not legalize the use in question since he did 
not believe that the asphalt plant was an accessory 
use to the quarry. 

Dennis DeVitto, vice-president of K-Five, testified 
that it would cost approximately $600,000 to 
disassemble the asphalt plant and reerect it in 
another location. DeVitto identified several 
purchase orders indicating that the County bought 
asphalt and other materials from Du Page Materials 
on the subject property during the years 1987 to 
1990. 

Ken Lahner testified that he was the fanner director 
of the Du Page County building department in 
1989. Lahner said he currently is vice-president of 
ECS. He testified a:s to the letters he sent out on 
behalf of the County in 1989 in response to citizen 
complaints about the asphalt plant. Lahner said he 
did not discuss the letters with Bammi because he 
did not feel it was a zoning enforcement issue, nor 
did he feel it was Bammi's responsibility. Lahner 
said he sent copies to the presidents of ECS and 
K-Five because he wanted them to know that the 
County considered the plant to be operating legally. 
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Lahner said that one of ECS' activities is to grind 
asphalt for recycling. He said that having an 
asphalt plant nearby gives ECS a cheap and 
convenient place to sell its materials because it 
saves on transportation costs. 

Thompson Dyke, the owner of an urban planning 
firm, testified as an expert for defendants. Dyke 
opined that the asphalt plant was a legal accessory 
use to the principal use of the quarry under the 1975 
Du Page zoning ordinance. He explained that the 
asphalt plant has been subordinate to the mining 
and quarrying operation and would thus be 
considered an accessory use. Dyke testified that it 
is common to find an asphalt plant at a quarry and 
that his survey of 44 asphalt plants in the 
metropolitan area of Chicago revealed that 43% of 
them are in quarries. 

*271 Robert Brandys, a safety and environmental 
consultant, testified as the County 1

S expert. 
Brandys monitored the asphalt plant after the 
County received several citizen complaints about 
the pollution from the plant. He said that changes 
were made to the plant after the parties entered into 
the consent decree but that odors were still being 
emitted after the environmental devices were 
installed. On ·cross-examination, Brandys admitted 
that the frequency of complaints had decreased 
since the consent decree. 

The trial court denied the County's request for 
injunctive relief. The court found that (1) the 
asphalt plant was an accessory use since it was 
incidental to the principal use of the quarry; (2) the 
discontinuance of the contested**168 ***706 use 
was temporary and did not constitute nor was it 
intended to be an abandonment of the use; (3) the 
use continued prior to April 25, 1985; (4) the 
contested use was a preexisting, nonconforming 
legal use under the applicable Du Page County 
zoning ordinance; (5) the County committed 
affirmative acts regarding the subject property and 
contested use; (6) these acts induced the 
continuation of the contested use of the property by 
the defendants; (7) defendants reasonably and 
justifiably relied on the aforesaid acts to their 
detriment; (8) the County is estopped from 
enforcing its zoning ordinance, if applicable and if 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

ATTA&K .. ¥f7l 



( .. 

\ 

642N.E.2d 164 

267 Ill.App.3d 266, 642 N.E.2d 164, 204 Ill.Dec. 702 
(Cite as: 267 III.App.3d 266, 642 N.E.2d 164) 

defendant is in violation thereof; (9) the County 
knew of the contested use on the subject premises 
since 1985 but took no action for five years, during 
which defendants changed circumstances regarding 
their use of the property; (10) the enforcement of 
the zoning ordinance, if applicable and if defendant 
is in violation thereof, would cause substantial 
economic harm and prejudice and detriment to 
defendant and the County has failed to prove harm 
to the general public if the ordinance is not 
enforced; and (11) the County is barred by the 
doctrine of laches from the enforcement of its 
zoning ordinance if applicable regarding the subject 
property. The County filed a timely appeal. 

[1) We believe the asphalt plant was an accessory 
use to a legal nonconforming use under the 
provisions of the 1975 Du Page County zoning 
ordinance. (Du Page County Zoning Ordinance § 
VII(B)(l)(u) (1975); see also Peterson v. City of 
Highland Park (1987), 153 Ill.App.3d 826, 839, 
106 Ill.Dec. 804, 506 N.E.2d 604 (defining " 
incidental" use as anything usually connected with 
the principal use, something which is necessary, 
appertaining to, or depending upon the principal 
use).) However, we believe that the Connty 
correctly asserts that the defendants 1 discontinuance 
of this use for a period of 10 years constituted an 
abandonment of the use so as to defeat its status as 
an accessory to a legal nonconforming use under the 
ordinance. The 1975 zoning ordinance provides: 
*272 _"C. * * * 
Any non-conforming use, building or structure 
which existed lawfully at the time of the adoption of 
this ordinance and which remains non-conforming, 
and any use, building, or structure which shall · 
become non-conforming upon the adoption of this 
ordinance or· of any subsequent amendments 
thereto, may be continued subject to the regulations 
as follows: 

****** 
3. * * * 
b. If the non-conforming use of land is discontinued 
for a period of 12 consecutive months, it shall not 
thereafter be renewed, and any subsequent use of 
land shall conform to the regulations of the district 
in which the land is located." (Du Page County 
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Zoning Ordinance§ IV(C)(3)(b) (1975).) 

The 1985 ordinance states that "[i]f the 
nonconforming use of a building, structure or 
property is discontinued for a continuous period of 
twelve (12) months, it shall not be renewed, and any 
subsequent use of the building, structure, or 
property shall conform to the use regulations of the 
district where· such building, structure, or property 
is located." Du Page County Zoning Ordinance § 
37-5.2-6 (1985). 

[2][3] A claim of abandonment of a nonconforming 
use must be shown by more than a mere cessation of 
use; such a claim also requires that an intent to 
abandon . the use be demonstrated. (Hammond v. 
City of Chicago (1985), 139 Ill.App.3d 98, 102, 93 
Ill.Dec. 643, 487 N.E.2d 87; City of Des Plaines v. 
La Salle National Bank (1976), 44 Ill.App.3d 815, 
820, 3 Ill.Dec. 513, 358 N.E.2d 1198.) We believe 
the defendants' 10-year discontinuance of asphalt 
operations on the subject property constituted an 
abandonment of that use. The evidence indicates 
that ECS dismantled the first plant in 1975 and 
terminated all asphalt production for the next 10 
years. Defendants resumed asphalt production in 
1985 at a second plant in a different location on the 
subject property west of the first plant. De Vitto 
testified that defendants purchased new materials to 
assemble the second plant. The evidence indicates 
that the components of the plant were shipped in 
from other sites and were not taken from the 
dismantling of the first plant. 

**169 ***707 Defendants maintain that they never 
intended to abandon the asphalt plant. Defendants 
cite to Hammond v. City of Chicago, 139 Ill.App.3d 
98, 93 Ill.Dec. 643, 487 N.E.2d 87, in support of 
their position. In Hammond, the court upheld a 
zoning decision allowing the resumption of a 
bakery, a nonconforming use, which had been 
discontinued for more than a year. As in the instant 
case, the zoning ordinance in Hammond stated that 
a nonconforming use cannot be legally resumed if 
the premises become vacant and remain unoccupied 
or are not used for a *273 continuous period of one 
year. (Hammond, 139 Ill.App.3d at 101, 93 Ill.Dec. 
643, 48T N.E.2d 87.) The court concluded that no 
abandonment occurred since the discontinuance was 
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found to be suspended during the time when the 
premises were subject to an automatic bankruptcy 
stay and were tied up in foreclosure proceedings. ( 
Hammond, 139 Ill.App.3d at 103-04, 9;3 Ill.Dec. 
643, 487 N.E.2d 87 .) In contrast, the 
discontinuance here, which was for a much longer 
duration and did not involve ongoing legal 
proceedings, clearly was an abandonment. 
Defendants' abandonment of the plant defeated the 
plant's prior status as a legal nonconforming use and 
rendered the resumption of the use in 1985 an 
illegal use under the provisions of the zoning 
ordinance. 

We note that the plant's resumed use in 1985 would 
be illegal under both the 1975 and 1985 zoning or 
dinances. Under the 1975 ordinance, an asphalt 
hatching plant is listed as a special use in the M-1 
district where it is located (Du Page County Zoning 
Ordinance § VII(B)(2)(n) (1975)); therefore, 
defendants would have been required to apply for a 
special-use permit. Under the 1985 ordinance, 
asphalt hatching plants are not listed as either 
permitted or special uses in the I-1 classification 
where the plant is located. Du Page County Zoning 
Ordinance§§ 37-10.1-1, 37-10.1.2 (1985). 

[4][5] Nonetheless, we hold that the County is 
equitably estopped from enforcing its zoning 
ordinance against the asphalt plant. The party 
claiming estoppel against a municipal entity must 
demonstrate that (1) an affirmative act of the 
municipality induced justifiable reliance on the part 
of the claimant, (2) the claimant acted on the basis 
of that reliance, and (3) the claimant substantially 
changed its position as a result of its reliance. (City 
of Chicago v. Unit One Corp. (1991), 218 
Ill.App.3d 242, 246, 161 lll.Dec. 67, 578 N.E.2d 
194.) While the doctrine of equitable estoppel is 
applicable to municipal corporations (Tim 
Thompson, Inc. v. Village of Hinsdale (1993), 247 
Ill.App.3d 863, 878, 187 Ill.Dec. 506, 617 N.E.2d 
1227), its use against a public body is not favored ( 
Burnidge Brothers A/mora Heights, Inc. v. Wiese 
(1986), 142 lll.App.3d 486, 495, 96 Ill.Dec. 562, 
491 N.E.2d 841). Where it is invoked against a 
governmental entity exercising its governmental 
functions, estoppel will lie only in extraordinary or 
compelling circumstances. Thompson, 247 
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Ill.App.3d at 878, 187 Ill.Dec. 506, 617 N.E.2d 
1227. 

[6][7][8] The affirmative act which induces a party 
must be an act of the municipal entity itself, such as 
legislation, rather than the unauthorized act of a 
ministerial officer or a ministerial misinterpretation. 
(American National Bank & Trust Co. v. Village of 
Arlington Heights (1983), 115 III.App.3d 342, 348, 
71 Ill.Dec. 210, 450 N.E.2d 898.) Generally, a 
public body cannot be estopped by an act of its 
agent beyond the authority expressly conferred 
upon that official or made in derogation of a 
statutory provision. (*274Lindahl v. City of Des 
Plaines (1991), 210 Ill.App.3d 281, 295, 154 
Ill.Dec. 857, 568 N.E.2d 1306.) As previously 
noted, Ken Lahner wrote two letters to concerned 
citizens during his tenure as director of the Du Page 
County building department which stated that the 
County considered the defendants' operation of the 
asphalt plant to be legal. We conclude that Lahner 
clearly had the power to determine whether a 
property was in violation of the zoning ordinance. 
Lahner testified that he oversaw both the building 
department, which issued building permits in the 
incorporated areas, and the zoning enforcement 
division. Lahner said that the zoning enforcement 
division would check possible zoning violations and 
make sure the zoning was enforced in the County. 
Therefore, Lahner had the authority to write the 
letters and submit an opinion that consequently 
bound the County. 

**170 ***708 The County asserts that Bammi, not 
Lahner, was the appropriate authority to draft letters 
addressing possible zoning violations. Bammi 
testified on rebuttal that his authority derived from 
section 37-14.2 of the ordinance, which states in 
pertinent part: 
"The Director, County Development Department 
and such zoning enforcing officers or assh;tants that 
have been, or shall be, du1y appointed by the 
County Board shall enforce this Ordinance and in 
addition thereto, and in furtherance of such 
authority shall perform the following duties: * * * ." 
(Emphasis added.) Du Page County Zoning 
Ordinance§ 37-14.2 (1985). 
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Bammi said that, as director of the County 
development department, he ultimately determines 
enforcement of the ordinance. However, Bammi 
admitted that the referenced section also gives 
enforcement authority to zoning enforcement 
officers in the zoning enforcement division. 
Bammi admitted that if there was a complaint of a 
zoning violation in 1989, it would have gone to the 
zoning enforcement division which would then 
determine if a violation existed. Bammi :further 
admitted that, in 1989, the zoning ·enforcement 
division, was under the building department which, 
at that time, was headed by Ken Lahner. Bammi 
said he would have had the authority to write the 
letters Lahner wrote to the citizens regarding the 
asphalt plant; however, Bammi could cite no 
written policy beyond section 37-14.2 of the Du 
Page County zoning ordinance which gave him any 
such ~uthority at that time. · 

We reject the County's argument that, even if 
Lahner was authorized to interpret the zoning 
ordinance for enforceni.ent purposes, the 
interpretation as contained in the letters to third 
parties does not bind the County as its affirmative 
act. We believe these letters induced defendants' 
justifiable reliance since carbon copies of at least 
one of these letters were sent to the presidents of 
ECS and K-Five. *275 Charles Hanunersmith, 
president of ECS, testified that when defendants 
made the decision to upgrade the asphalt plant late 
in 1990, he thought that "the letter from Ken Lahner 
to Christian was-gave us the total authority that we 
could move ahead." 

Defendants' reliance on the County's stated opinion 
as to the legality of the asphalt operations was 
further strengthened by the fact that the County 
purchased asphalt directly from Du Page Materials, 
the owner of the plant, from 1987 to 1990, the time 
period after the plant's temporary permits had 
expired. Upon their belief that the asphalt plant 
was a legal nonconforming use, defendants 
expended approximately $600,000 on 
environmental and efficiency improvements in 
1990. Defendants also testified that, although the 
plant is technically movable, the cost to do so 
would be about $600,000. Allowing the County's 
request to enforce the zoning ordinance at this point 
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would place a substantial burden upon defendants. 

[9][10][11] Similarly, we also conclude that the 
County is barred by the doctrine of laches from 

· enforcing the zoning ordinance. Laches is a 
doctrine which bars a plaintiff relief where, because 
of the plaintiff's delay in asserting a right, the 
defendant has been misled or prejudiced. (City of 
Rochelle v. Suski (1990), 206 Ill.App.3d 497, 501, 
151 Ill.Dec. 478, 564 N.E.2d 933.) While a delay 
in asserting a right alone does not constitute laches, 
it is inequitable and unjust to grant relief to the 
plaintiff if the defendant has relied on the 
circumstances complained of to his detriment and 
the delay has been unreasonable. (Suski, 206 
Ill.App.3d at 501, 151 lll.Dec. 478, 564 N.E.2d 933 
.) Although the doctrine of laches is ordinarily not 
applied to the State (Pavlakos v. Department of 
Labor (1985), 111 Ill.2d 257, 265, 95 Ill.Dec. 461, 
489 N.E.2d 1325), it may be appropriate in 
extraordinary circumstances (Haeflinger v. City of 
Wood Dale (1984), 129 Ill.App.3d 674, 679, 84 
Ill.Dec. 832, 472 N.E.2d 1228). As with the 
doctrine of equitable estoppel, mere nonaction of 
governmental officers is not sufficient since there 
must have been " 'some positive acts by the 
officials which may have induced the action of the 
adverse party under circumstances where it would 
be inequitable to permit the corporation to stultify 
itself by retracting what its officers had previously 
done.' " Hickey v. Illinois Central R.R. Co. (1966), 
35 Ill.2d 427, 448-49, 220 N.E.2d 415, **171 
***709 quoting City of Quincy v. Sturhahn (1960), 
18 Ill.2d 604, 614, 165 N.E.2d 271. 

[12] As the trial court noted in its judgment order, 
the County had known of the asphalt plant operating 
on the subject property since 1985 because 
defendants applied for a temporary permit. 
However, the County took no action under the 
zoning ordinance until May 1991, over five years 
later, when this lawsnit was filed. During this time, 
defendants received Lahner's letter regarding the 
legality of *276 the plant and experienced changed 
circumstances regarding the use of the property in 
that they decided to spend approximately $600,000 
on improvements to the plant. 

We agree with the trial court's finding that the 
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enforcement of the zoning ordinance would cause 
substantial economic harm and prejudice to 
defendants and that the County has failed to prove 
harm to the general public if the ordinance is not 
enforced. (See Susk~ 206 Ill.App.3d at 503, 151 
Ili.Dec. 478, 564 N.E.2d 933 (where reviewing 
court noted that, when considering a defendant's 
assertion of the defense of laches against the city's 
action, the issue is whether ihe city's delay in 
asserting its right has prejudiced defendant and, if 
so, whether the cost to defendant is great and the 
corresponding benefit to the city is minimal).) 
While the County's expert, Robert Brandys, testified 
to the noise and air pollution problems presented by 
asphalt plants generally, little evidence . was 
presented as to the specific problems created by the 
asphalt plant on the subject property. Brandys 
described briefly the air emissions and odors of 
which the citizens had complained and that he had 
experienced himself while monitoring the plant. 
However, Brandys admitted that he had not 
performed any tests since the environmental 
changes were made to the plant pursuant to the 
consent order. Brandys testified that the frequency 
of complaints had decreased since the consent order 
was implemented and the odor level around the 
plant had decreased as well. Moreover, Brandys 
said he was not aware of any short-term health risks 
posed by the operation of the asphalt plant and he 
opined that the facility's emissions were "below one 
in a million risk level." 

Since the County has not presented sufficient 
evidence to show a considerable benefit to the 
public, and defendants have shown that enforcement 
of the ordinance would cause them substantial 
economic harm, we hold that the County is barred 
by the doctrine of laches from enforcing its zoning 
ordinance. Accordingly, we hold that the trial 
court properly denied the County's request for a 
permanent injunction. 

For the foregoing reasons, we affirm the judgment 
of the circuit court of Du Page County. 

Affirmed. 

INGLIS, P.J., and WOODWARD, J., concur. 
Ill.App. 2 Dist.,1994. 
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PLANNING AND ZONING COMMISSION 

There was a meeting of the Indian River County (IRC) Planning and 
Zoning Commission (P&Z) on Thursday, December 14, 2006 at 7:00p.m. 
in the Commission Chambers of the County Administration Building, 1840 
251

h Street, Vero Beach, Florida. 

Present were members: Chairman Donna Keys, District 1 Appointee; 
Bob Bruce, District 2 Appointee; Craig Fletcher, District 3 Appointee; Scott 
Chisholm, District 4 Appointee; George Christopher, District 5 Appointee; 
George Gross, Member-at-Large; and Ann Reuter, non-voting School 
Board Liaison. 

·Absent was member: George Hamner, Member-at-Large (excused). 

Also present were IRC staff: Joseph Baird, County Administrator; Will 
Collins, County Attorney; Bob Keating, Community Development Director; 
Chris Mora, Assistant Public Works Director; Stan Boling, Planning 
Director; Gale Carmoney Senior Planner, Long Range Planning; John 
McCoy, Senior Planner, Current Development; Rachel Clyne, Planner, 
Long Range Planning; W. Erik Olson, Utilities Director; and Victoria Phillips, 
Staff Assistant IV. 

Call to Order and Pledge of Allegiance 

Chairman Keys called the meeting to order and led all in the Pledge 
of Allegiance. 

Approval of Minutes 

ON MOTION BY Mr. Christopher, SECONDED BY 
Mr. Fletcher, the members voted unanimously 
(6-0) to approve the November 9, 2006 meeting 
minutes as presented. 

Items on Consent 

A. Estancia Subdivision: Request for preliminary plat approval 
for a 17-lot conventional single-family subdivision to be known 
as Estancia Subdivision. Carley Homes of Vero-1, Inc., Owner. 

P&Z/Approved • 1 • December 14, 2006 
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W. F. McCain and Associates, Inc., Agent. Located on the 
south side of 65th Street, east of 58th Avenue. Zoning 
Classification: RS-6, Residential Single-Family (up to 6 
units/acre). Land Use Designation: L-2, Low Density 
Residential 2 (up to 6 units/acre). Density: 2.09 units/acre. 

· (SD-05-08-43/2004120073-47958) [Quasi-Judicial] 

B. Round Island Plantation: Request for preliminary plat 
approval for a 6-lot conventional single-family portion of a 
subdivision to be known as Round Island Plantation. Round 
Island Plantation LLC, Owner. Culpepper and Terpening, Inc., 
Agent. Located on the barrier island and straddles the Indian 
River County/St. Lucie County line. Zoning Classifications: 
RS-3, Residential Single-Family (up to 3 units/acre) and CON-
2, Conservation 2 (up to 1 uniU40 acres). Land Use 
Designations: L-1, Low Density 1 (up to 3 units/acre) and C-2, 
Conservation 2 (up to 1 uniU40 acres). Density: .97 units/acre 
(2005090377 -56777 /SD-07 -01-01) [Quasi-Judicial] 

Chairman Keys asked if there were any questions on the two items 
under consent, there were none. 

ON MOTION BY Mr. Fletcher, SECONDED BY Mr. 
Chisholm, the members voted unanimously (6-0) 
to approve both Items A and B as presented. 

Public Discussion 

Chairman Keys read the following into the record: 

A. Appeal by Steven & Erin Metz of A Decision by Community 
Development Staff That the Nonconforming Residential 
Treatment Center Use at 5925 3ih Street Did Not Cease for 
More Than One Year and the Use May Continue Under 
Different Ownership. 

Attorney Michael O'Haire, representing the appellants, stated this 
case was an appeal, not a site plan approval, rezoning or change in the 
Comprehensive (Camp) Plan. He explained under the appellant 
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procedures ordinarily the people taking the appeal speak first and last, and 
he requested that accommodation. 

Attorney Will Collins, IRC Attorney, stated he had spoken with 
Attorney O'Haire this afternoon and it was the customary procedure for the 
person taking the appeal to present first. Staff felt they would like to get the 
issues on the floor so that the P&Z was concerned with the proper matters, 
and because P&Z procedures did not address who went first, it has been 
the custom to allow staff to present a report and then the people either in 
support of, or opposed to a proposal to speak after that. He continued 
without an expressed rule, it was up the Chairman to rule on a point of 
order and she had met with him prior to the meeting and stated she would 
like a presentation made by staff first. 

Attorney O'Haire related while he understood Attorney's Collins 
statement, he objected, and asked to have his objection as part of the 
record. 

Mrs. Phillips administered the testimonial oath to all those wishing to 
speak on the quasi-judicial matters. 

Mr. Stan Boling, IRC Planning Director, reported this was an appeal 
from Steven and Erin Metz regarding a decision by the IRC Community 
Development staff on the use of property at 5925 3th Street. He continued 
the site was a little over 2 acres and on the south side of 3th Street, with 
the Metz's living across the street from the facility. As referenced in staff's 
report, a copy of which is on file in the Commission Office, the petitions for 
the appeal were signed by many others living near the facility. 

Mr. Boling presented the issue central to this appeal, and the decision 
the P&Z must make at this meeting was in regard to nonconformities and 
looking at the IRC nonconformities regulations. He explained 
nonconformities were where a use of land or a facility on a particular piece 
of property do not conform to the current regulations adopted by the 
County. Mr. Boling noted nonconformities were usually not desirable, there 
was a reason why the regulations changed, there was a new standard, but 
the County regulations and Comp Plan also recognize there were many 
grandfathered-in uses of property that were legal nonconformities and they 
were allowed to continue. 
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Mr. Boling noted there were thousands of nonconformities in IRC, 
and for many different reasons. He noted nonconforming uses could not 
be expanded, and there was an allowance to continue the nonconforming 
use until it ceases for a continuous period of up to 12 months. There were 
also nonconforming regulations which essentially apply when there had 
been a declared disaster, such as the 2004 hurricanes, and things were 
allowed to be rebuilt that had been destroyed or damaged. 

Mr. Boling explained the site itself was comprised of two parcels, the 
north parcel was currently zoned Residential Multi-Family, up to 6 
units/acre (RM-6); and the smaller south parcel was zoned Residential 
Single-Family, up to 3 units/acre (RS-3). Currently the surrounding area of 
this property was zoned RS-3. He reviewed the history of the zoning of the 
property, around and including the subject parcel, noting according to the 
1969 IRC Zoning Atlas, this site with both parcels together, was zoned R-3 
Trans.ient until 1985. This type of zoning allowed commercial lodging uses 
and multi-family up to 15 units per acre. The remaining properties around 
this site were zoned for single-family residential. From 1985 to 1992, the 
northern parcel was zoned to a more current classification of Residential 
Multi-Family, up to 8 units per acre (RM-8) and the southern parcel was 
rezoned to its current RS-3. In 1992 the northern parcel was rezoned to 
RM-6, at which time the nonconforming use status occurred, because in 
the RM-8 zoning district by special exception use, a residential treatment 
center was allowed, but not in the RM-6. 

Mr. Boling then showed the layout of the existing facility, copies of 
which are in file in the Commission Office. He explained when Alcohope 
was running their residential treatment center on the site up until April 
2005, the uses were mainly as offices and group housing with a dining 
area. He added the distinguishing characteristics between a residential 
treatment center, which could only be in the higher density zoning districts, 
and a group home which generally had counseling and other care, but was 
not as intensive as a residential treatment center, and had longer term 
residential stays. He added a group home would be allowed on this site's 
zoning, and the residential treatment center would be considered a 
nonconforming use. 

Mr. Boling pointed out one of the items raised in the appeal was that 
this particular use on the site was not compatible with the surrounding area, 
with that being low density residential with families having young children. 

P&Z/Approved - 4- December 14, 2006 
C:\Documents and Settings\sjohnson\Local Settings\Temporary Internet Files\OLK347\Min 12-14-0S.doc 



The evidence from staff's perspective was that because Alcohope operated 
a residential treatment center on the site for over 20 years, limiting the 
facilities that were in place now and could not be expanded as a legal 
nonconforming use, was not incompatible with the surrounding area. 
There were no· code enforcement complaints from neighboring residents 
during the operation of Alcohope, and with the isolated site characteristics 
including a limited amount of building area and limited resident/client 
licensing also in place on the site at 18 residents/clients and staff, would 
limit the number of people and activity on the site. 

Mr. Boling continued if the uses proposed by The Source as a 
transitional housing program were not the same as Alcohope's, then 
obviously the nonconforming use would not be continuing as the same use. 
He explained in staff's opinion, after reviewing the use categories of both 
Alcohope and The Source, they determined both were in the same use 
category insomuch as both facilities had programs in place for rehabilitation 
counseling done in a residential setting. 

Mr. Boling reported another point raised in the appeal was Alcohope's 
use of the site ceased for more than 12 continuous months when they 
relocated to New Horizons of the Treasure Coast, Inc. (New Horizons). He 
continued after research by staff it was determined Alcohope left the site by 
April 2005. He felt the real focus of what happened from Aprii 2005 until 
present was did the residential treatment use on the site cease. The 
County's practice of what constitutes "cease" was all aspects of the use 
would have to terminate on the site. It was confirmed that New Horizons 
had used the front building from April 2005 to July 2006 as an office for 
administration and counseling for a mobile crisis program. Use of the 
dormitories ceased with the 2004 hurricanes due to water damage. 

In summary, Mr. Boling explained the four areas P&Z would need to 
determine at this meeting were: 

• Did staff follow appropriate procedures in analyzing the 
use of the property. 

• Did staff in making their decision, act in an arbitrary or 
capricious manner. 
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• Did staff fail to consider adequately the effects of the 
proposed development_ upon surrounding properties, 
traffic circulation or public health, safety and welfare. 

• Did staff fail to evaluate the application with respect to the 
Comp Plan and the Land Development Regulations 
(LOR's) of IRC. 

Mr. Christopher referred to the booklet distributed by The Source, a 
copy of which is on file in the Commission Office. He asked if the rules and 
policies outlined in the booklet were reviewed by staff for reasonableness 
of those rules. Mr. Boling responded staff had not reviewed operational 
characteristics of the site itself, which may or may not be the purview of the 
P&Z when reviewing the appeal. Staff looked at the fundamental aspects 
such as not being able to expand the use and there would be a limit of the 
residents/clients and staff at 18 total on the site. 

Mr. Bruce asked for clarification if the pivotal point was whether or not 
the facility ceased use at the site for over one year. Mr. Boling replied in 
the affirmative. 

Mr. Bruce inquired if staff had actually been on the site after April 
2005 to verify the interim use of the property. Mr. Boling replied he had not 
been on the site until September 2006 when building permits were being 
obtained for repairs to the site. Mr. Bruce questioned if it should be more 
dearly defined what "ceased" would entail. Mr. Boling replied it was difficult 
since the 2004 hurricanes because IRC was declared a disaster area, and 
there were provisions in the nonconformities regulations that if a structure 
was destroyed during a disaster, it could be rebuilt on the original 
foundation. 

Mr. Bruce queried if utility records could be obtained to prove the 
facility was in use from April 2005 to July 2006. Chairman Keys noted the 
booklet provided to the P&Z addressed Mr. Bruce's request. 

Mr. Gross asked who prepared The Source booklet. 
responded it was not prepared by staff, but was submitted 
resident. 
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Mr. Fletcher asked if IRC held to the policy if more than 50% of a 
building were destroyed by disaster, the replacement building would have 
to meet the current requirements. Mr. Boling replied in the affirmative, 
citing LOR 904.07(1) as: 

"If any nonconforming structure or use of an establishment 
containing a site-related nonconformity is damaged by causes 
including but not limited to fire, flood, explosion, collapse, wind, 
neglect, age, or is voluntarily razed or disassembled to such an 
extent that the cost of repair or reconstruction will exceed 50% 
of the building's value as shown on the tax assessment roll at 
the time of damage or proposed reconstruction, the 
nonconformity shall be deemed terminated, and shall not 
thereafter be reestablished. In the event a nonconformity may 
be repaired by an investment of less than 50% of the value of 
the nonconformity as shown on the tax assessment roll at the 
time of the damage or proposed reconstruction, such repair 
shall be permitted, and the nonconformity may continue." 

Mr. Boling pointed out there was that rule, but the disaster provisions 
relating to hurricanes overrode the LDR Chapter 904 rules. 

Mr. Chisholm questioned how much of the decision would be based 
on the length of time the existing facility had not used the residential 
portion. Mr. Boling replied there were two components related to the 
residential. treatment center use. One was the counselors, social workers 
and office workers side and then the residenUclient side. The 
residenUclient side where the dormitories were could not have continued 
without repairs, but the part of the use dealing with rehabilitation counselors 
and social workers was continued on the site. 

Chairman Keys queried if staff was at any time advised by New 
Horizons they had no intention of continuing the residential treatment at 
that location. Mr. Boling responded staff knew Alcohope was moving their 
entire operation out, but had never been informed by New Horizons that 
use would cease. 

Attorney O'Haire wished to note he had objected at the beginning of 
the hearing because Mr. Boling could do a good job as an advocate. He 
. continued it had been his client's position since the beginning of the appeal, 
that staff, because of sympathy with the occupant and current owner of the 
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property, had deliberately bent the rules to accommodate the use to which 
the property owner was proposing. He opined the spiel was not about the 
homeless or religion, it was about the IRC LOR's and what those 
regulations required. Attorney O'Haire quoted LOR 904.08(1) as: 

"Cessation of a nonconformity for one year. If, for any reason, 
a nonconforming use of land, a nonconforming structure or an 
establishment having a site-related nonconformity ceases 
operation for a continuous period of one year or more, all 
nonconformities shall be considered terminated and shall not 
thereafter be reestablished. This provision shall not be 
construed to apply to nonconforming single-family residential 
homes." 

Attorney O'Haire pointed out Alcohope admittedly stopped using the 
property in April 2005, and furthermore had proof they stopped using the 
property pre-hurricanes in 2004. He continued the property was zoned 
RM-6 and a residential treatment facility was not allowed in such a zoning, 
but was allowed in commercial zonings and in the high multiple family 
density zonings, RM-8 and Multi-Family Residential, up to 10 units/acre 
(RM-10). This was a single-family residential area and was populated with 
young families. The use in 1969 was in a different time and there was not 
much else in the area at the time. He would call people to testify Alcohope 
abandoned the property before the 2004 hurricanes and had indicated in 
the appeals papers filed that staff came up with the idea there was storm 
damage to excuse the 12 month hiatus in use only after it was pointed out 
what they had permitted was in clear violation of Section 904.08(1 ). 

Attorney O'Haire reported attached to the packet provided to the P&Z 
was a lease, dated October 2003, that Alcohope entered into with a 
subsidiary of Indian River Medical Center for a property located on the 
hospital campus. He indicated the lease, under Article XI, required the 
property be used by Alcohope as a residential treatment facility and Article 
XII required that Alcohope proceed with construction of a new facility within 
the hospital campus, which they did, and moved to the new facility in April 
2005. 

Attorney O'Haire asked when the residential aspect of the previous 
facility should be focused upon, and his client's opinion was it should be 
focused upon a great deal because that was what was really incompatible. 
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He opined the homeless situation was much different from the. alcoholic 
situation in that alcoholism was a treatable disease. 

Attorney O'Haire presented for the record, a copy of the Florida 
Department of State, Division of Corporations, Florida Non Profit reports on 
Alcohope of the Treasure Coast, Inc. based in Vero Beach, New Horizons 
of the Treasure Coast, Inc., another entity based in Ft. Pierce, and I Am 
Ministries, Inc. doing business as The Source, a third separate entity. He 
added all three had separate Boards of Directors, were not interrelated, 
and their identities and uses were different. The reports are on file in the 
Commission Office. 

Mr. Christopher asked when the residential use ceased on the 
property. Attorney O'Haire replied Alcohope reported residency ceased in 
April 2005, but he would present testimony that it ceased before September 
2004. Mr. Christopher asked when the office on the property was vacated, 
Attorney O'Haire replied he had testimony the office uses also ceased 
before the 2004 hurricanes. 

Mr. Steve Metz, 3980 3y!h Street, testified he had resided with his 
wife and two children at that address since 1986 and he was one of the 
appellants filing the appeal. He continued his home was directly to the 
north of the former Alcohope site across 3y!h Street. 

Attorney O'Haire asked if where Mr. Metz lived was a type of family 
compound. Mr. Metz replied in the affirmative explaining his brother lived 
next door and his parents lived 200 feet down the street. 

Attorney O'Haire asked to Mr. Metz's knowledge, did Alcohope at 
some point in time abandon their facility across the street from his home. 
Mr. Metz replied yes, when he was putting up hurricane shutters for 
Hurricane Frances in September 2004, he noted there was nothing being 
done at the Alcohope facility because there was no one there, he could not 
give the exact date the premises were abandoned, but he. knew it was 
before Hurricane Frances. 

Attorney O'Haire asked if the Board of Directors from The Source had 
met with Mr. Metz to persuade them to go along with the proposed use of 
the property. Mr. Metz responded he had met with Mr. Tom King and 
voiced his concerns with having the homeless population in their 
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neighborhood. He did not feel the use was the same as Alcohope and was 
not compatible for the neighborhood. 

Mr. Gross asked if Mr. Metz had a clear view of the facility, he 
responded in the affirmative, and added there was some vegetation on the 
property, but not to the point the view was obstructed. 

Mr. Keith David Hedin, 6030 3th Street, Vero Beach, stated he lived 
next door to the west of Mr. Metz with his wife and children. He lived in his 
home since 2002, could see Alcohope property clearly, and had been on 
their property several times. He had noted the doors were left open, and 
the property had been abandoned before the 2004 hurricanes. In July 
2006 a tree that had fallen into the driveway heading. toward the dormitories 
in 2004 had finally been removed, doors were secured and the lawns were 
cleaned up by The Source representatives. 

Mr. Christopher asked when Mr. Hedin last saw use of the property 
by Alcohope. Mr. Hedin responded it was prior to September 2004. 

Mr. Hedin stated he was very upset The Source was planning a 
homeless assistance center on the property. He was further angered the 
surrounding property owners were not notified ·of such a facility to be 
located in their residential neighborhood. 

Attorney O'Haire asked Mr. Hedin if he was the person responsible 
for the large binders presented to the P&Z members. Mr. Hedin responded 
in the affirmative and explained how he had contacted all the residents by 
sending out over 850 letters. The book was comprised of petitions with 719 
signatures in response to his mail out expressing their disapproval of the 
center. He noted there were also police reports from The Source's 
previous location at 1372 Commerce Avenue, Vero Beach, totaling 100 
police calls to that location from 1998 to 2002, and there were 64 IRC 
Sheriff's calls to the current address of 1015 Commerce Avenue, Vero 
Beach. Chairman Keys asked what the facilities were at 1372 and 1015 
Commerce Avenue. Mr. Hedin responded he had not been in either 
building but had observed people sitting outside, and his fear was having 
the same type of people doing the same activities in his neighborhood. 

Chairman Keys asked Attorney O'Haire to tie in the discussions as to 
how they applied to the appeal being presented at this meeting. Attorney 
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O'Haire responded he was showing the P&Z there would be a different type 
of use of the property than what was beihg used for Alcohope. 

Mr. Hedin reported he asked for police reports for another homeless 
facility in IRC and Attorney Bruce Barkett, representing The Source, 
objected to the questions since The Source was not running the other 
homeless facility. It was determined Mr. Hedin could continue, and he 
stated there were 42 police visits to the other facility. He also asked for the 
reports for the Alcohope Center and there were 3 total.· 

Attorney Steve Henderson, also representing The Source, asked Mr. 
Hedin to identify the letter he sent to neighboring property owners notifying 
them of the homeless center, The Source, being · brought into their 
neighborhood. Attorney Henderson asked Mr. Hedin how he knew the 
residents would not be screened going into the facility. Mr. Hedin 
responded he had asked Mr. King those questions when they met and Mr. 
King was not able to answer them. Chairman Keys read the letter into the 
record, a copy of which is on file in the Commission Office. 

Attorney Henderson stated the letter identified The Source as 
housing unscreened residents that included child molesters, rapists, and 
other unsavory characters which were slanderous and malicious 
statements that were unsubstantiated. 

Mrs. Jennifer Hedin, 6030 3ih Street, Vero Beach, related on 
December 12, 2006 at approximately 3:00p.m. she went out to get the mail 
and noticed a car parked in the parking lot at the former Alcohope facility. 
She stated there was an older woman in the car who asked for money 
since she had tried a couple of churches and had been unable to obtain 
assistance. Mr. Gross asked if someone had sent the woman to that 
location. Mrs. Hedin replied she did not know how the woman knew about 
the site. 

Attorney O'Haire summarized with the testimonies of the two closest 
residents to the facility, there was proof Alcohope had abandoned the 
facility prior to September 2004 and the buildings ceased to be used at that 
time. He felt the IRC Code of Ordinances must be adhered to since the 
facility had not been in use for over 12 months. 
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Mr. Christopher asked what the utility bills included in the packet were 
to prove, he felt they showed normal usage from September 2004 until 
November 2005, and after that time the usage dropped off significantly. 
Mr. Hedin rebutted when the building was abandoned, the doors and 
windows were left open with the utilities running. He added the $18.00 
monthly charge after November 2005 was just a standard charge to keep 
the utilities on. Chairman Keys noted it appeared the buildings were in use 
up to November 2005 because of the higher utility bills. 

Attorney Barkett pointed out the issue was not whether the P&Z 
would or could approve the zoning, and the residents had moved into the 
area knowing there was a rehabilitation facility that had been in operation 
for 20 years. He noted the appeal was not filed timely, and pointed out the 
four items Mr. Boling presented for the P&Z to determine. Attorney Barkett 
indicated staff acted according to the proper IRC Comp Plan and LOR 
review procedures. He added the site was on 2.5 acres, well set back from 
the road, and surrounded by vegetation. 

Attorney Barkett gave the definition of "cease" as completely stopped, 
and stated there was proof through the utility records there was activity on 
the site up until at least November 2005. He continued The Source did 
exactly what they were supposed to do in relation to their dealings with the 
County in obtaining written confirmation for the use of a life recovery 
center, not a homeless assistance center. 

Attorney Steve Henderson addressed the drop off in the utility use in 
November 2005, but noted there was an increase beginning in March 2006 
showing an indication the property was being used in a limited manner. 
With the respect to the timeliness of the appeal, the notification and 
decision letter was dated July 10, 2006; 36 days later on August 15, 2006, 
a copy of that letter was faxed to Mr. Hedin; and the appeal was filed 
November 1, 2006, which was 113 days after entry of the decision. He 

. indicated failure to file a timely appeal within the 21 days given rendered 
the case to not be under the jurisdiction of the court. He felt an 
administrative decision made by the IRC staff had- to be relied upon and 
there could not be a "traveling" appeal process. In fact, Attorney 
Henderson opined the appeal was untimely and did not qualify to be heard 
by the P&Z. 
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Mr. Tom King, Executive Director, of The Source, gave a brief 
PowerPoint presentation, a copy of which is on file in the Commission 
Office. He highlighted a document he presented when he met with the 
residents including Mr. Metz and Mr. Hedin, which indicated the residents 
of The Source would be screened, including the running of background 
checks. Those convicted of violent crimes and sexual predators would not 
be allowed to reside at the facility. 

Mr. Chisholm asked Mr. King if the current location of The Source 
would remain open. Mr. King responded in the affirmative, noting it was a 
walk-in help center. 

Chairman Keys told those present wishing to speak, they must 
present only facts that had not yet been presented. 

Dr. George Woodley, Florida Department of Children and Families 
Substance Abuse and Mental Health Program Director for District 15, which 
included Indian River County, related his organization funded Alcohope 
until they relocated to the New Horizons facility. He also operated the 
mobile crisis unit that went to sites to determine the status of the clients. 
He explained The Source as it would operate, would also receive funding 
through his office for clients with substance abuse rehabilitation. He 
reported when Hurricane Frances came in September 2004, clients were 
moved from Alcohope to another facility according to Alcohope's 
Emergency Disaster Plan, and his organization continued to pay for their 
care for one year after that date. Mr. Fletcher stated there was conflicting 
information being presented and he asked Dr. Woodley if he had physically 
seen residents at the facility in September 2004. Dr. Woodley responded 
he had not physically visited the site, but had been charged for resident 
care during that time. 

Mr. Spencer Simmons, 6435 Tropical Way, reported the facts had 
been presented by staff, he had dealt with staff before and knew they were 
by the book and fair. 

Ms. Sharon Hyatt, 6066 37'h Street, reported in June 2006 she had 
met with the two men working at the Alcohope site and spoke with them. 
She had seen people coming and going on the site after the September 
2004 hurricanes, no residents but people using the front building. 
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Mr. Douglas Mew, 5785 36th Lane, related he was one of the 719 
people responding to the letter sent out by Mr. Hedin. He lives in the area 
and does not want the facility in his neighborhood. 

Ms. Susan Hunter, 726 19th Place, Apt. 8, Vero Beach, stated she 
had been an employee of Alcohope until it moved to New Horizons and 
stayed with New Horizons until it was bought out in June 2006. She was 
also a recovering alcoholic and attended Alcoholics Anonymous (M) 
meetings at Alcohope until November 2005 when the dormitory building 
was no longer safe due to the hurricane damage. She confirmed clients 
had been living in the dormitories until September 2004, and the office had 
been in use until June 2006. 

Mr. Raymond Holtzclaw, 5635 39th Street, Vero Beach, related he 
had lived at his residence for 28 years passing the Alcohope site daily, and 
stated there had not been vehicles or lawn maintenance at the site since 
2004. He has three young daughters and would not feel comfortable 
working out of town with his wife and children home alone with the 
questionable backgrounds of the clients living at The Source. 

Mr. Chisholm stated the P&Z was here to rule on the zoning, they 
could not rule on anything else. 

Mr. David Gambell, 4700 Highway A1A, explained he had come to 
Vero Beach in 2001 and found The Source through their soup kitchen. He 
joined M and through Mr. and Mrs. King, he found employment. He 
attended meetings at the Alcohope buildings until the hurricanes of 2004 at 
which time the meetings then moved to the offices on the property until 
May 2005. 

Mr. Peter Booza, Port St. Lucie, an employee of Passage Island 
Homes in Vero Beach, was asked to visit the site to determine what repairs 
needed to be made prior to the purchase of the property by Mr. King. He 
made several visits in June and July 2006 and got the keys for the 
buildings from the counselors working out of the Alcohope offices. 

Mr. Ray Metz, 5960 3ih Street, stated the buildings were abandoned 
prior to the 2004 hurricanes. He related the utility records showed there 
was use in the "supposedly" destroyed dormitories, and there was no 
electric use indicated in the office the "supposedly" mobile crisis team used 
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for the time they were supposed to be there. He did not agree with the 
testimonies the buildings were being used. 

Mr. Christopher asked staff where they obtained the information the 
Alcohope facility had been used until July 2006. Mr. McCoy replied the 
information was obtained from the Chief Executive Operating Officer for 

·New Horizons, Mr. Ray Romano, and Mr. Tom King from The Source. Mr. 
Boling added he was the person who had talked to Mr. Romano who 
confirmed the mobile crisis unit used the office from April 2005 until June 
2006. 

Mr. Metz felt there should be some type of investigation to prove the 
property was abandoned and there had not been anyone using the offices. 
He requested the P&Z not allow The Source to operate their facility in his 
neighborhood. Discussion was held regarding the utility bills and for which 
of the three meters on the property they were for. 

Ms. Carol Rutland, 2415 41
h Lane, Vero Beach, also felt all the bills 

from the three meters on the property should have been submitted. She 
questioned the 21 day time period to file an appeal. Mr. Christopher asked 
Attorney Collins if the appeal was filed timely. Attorney Collins related the 
series of events all correspondence took place. Ms. Rutland wished to 
state for the record she found it frightening changes could be made when a 
process was followed by a IRC resident, and then an appeal could take 
place after the time period allowable. 

Attorney Henderson again reviewed the series of events and stated 
the use of the property, although not continuous, was still less than the 
period of one year. 

Attorney O'Haire rebutted Attorney Henderson's statements and felt 
the appeal was timely. 

Chairman Keys closed the public discussions. 

A lengthy discussion ensued between the P&Z and staff regarding 
clarification of continuous use, including the difference between the 
residential and office types of use on the property. Mr. Boling stated the 
use on the property was being applied as any use on the property overall, 
which did not cease. 
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Chairman Keys related the residential use on the property had 
ceased. Mr. Fletcher agreed and stated P&Z had to assign a value to each 
person's testimony, and took the word of the residents since they live in the 
area. 

Mr. Chisholm asked staff again how heavy the residential use of the 
property was in weighing their decision. Mr. Boling · responded the 
counseling and treatment use did not cease, although the residential 
portion could not continue since the time the damage had occured to the 
dormitories. 

Mr. Christopher felt The Source was a good organization and they 
deserved an opportunity to work with the surrounding residents to come to 
an amicable agreement on working together to provide the services The 
Source could provide. He did have to agree with Mr. Fletcher although, 
because of the evidence presented. 

ON MOTION BY Mr. Fletcher, SECONDED BY Mr. 
Christopher to uphold the appeal filed by Steven 
and Erin Metz because the use as a residential 
treatment center had ceased for more than one 
year. 

UNDER DISCUSSION Mr. Gross related facts had been dealt with at 
this meeting, but he felt it was based more on emotion. He agreed young 
people should be protected from inappropriate activity, but explained the 
differences between the treatment being received at the walk in facilities 
The Source had currently and the residential treatment center being 
proposed. He further reported he had visited a homeless assistance center 
today and was impressed with the rules in place and the rehabilitation 
available. He supported staff and would be voting against the appeal. 

THE MOTION WAS CALLED, and the members 
voted (5-1) in favor of the motion. Mr. Gross 
opposed. 

Chairman Keys called for a break at 10:20 p.m. and resumed the 
meeting at 10:30 p.m. 
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ALCOHOPEINEWHORIZONS CHRONOLOGY 01111107 
· 5925 J'f' Street, Vero Beach Florida 

9/3/004- Residents and Case Management staff are evacuated because of the impending 
storm (Hurricane Frances). 

9/4/04 to 9/5/04- Hurricane Frances hits the Treasure Coast. 

9/14/04 to 9/23/04 - Hurricane related repairs are initiated by the maintenance staff. 
Permanent roof repairs are underway. 

9/20/04 - Residents are moved back to the AlcoHope dorm and Administrative staff 
members are moved back to the front Administration Building. The buildings occupied 
by Case Management staff have been badly damaged, and are determined to be 
uninhabitable. As a result, Case Managers are forced to work out of their vehicles and 
are eventually moved to another location. The telephone number assigned to Case 
Management is left on-site so Case Managers can call into the voice messaging system to 
retrieve messages. 

9/24/04 - Repairs are halted because of another impending storm (Hurricane Jeanne). 
Clients and staff are evacuated to Detox. 

9/25/04 -Hurricane Jeanne hits the Treasure Coast. 

9/30/04 to 10/08/04- Hurricane related repairs to the facilities are resumed to make them 
habitable. Temporary tarps are installed on roofs. 

10/5/04 - Residents are moved back to the AlcoHope dorm and Administrative staff 
members are moved back to the front Administration Building. 

4/1/05 - Residential clients and telephone services linked to the AlcoHope program are 
moved to Hanley Hall. Since case managers have already been relocated, all facilities on 
campus are now vacated. 

6/17/05 -the telephone number for Case Management Services is moved from 5925 37th 
Street to 777 37th Street, Suite C-101. · 

9/16/05 - Collaborative discussions regarding the facility has been on-going for the past 
several months between our former CEO and the fuith-based organization Crossing. 
Since discussions were leaning toward repairing and re-opening the facility, a decision 
was made to submit the Application for Sanitation Certificate to the Department of 
Health along with the annual renewal fee of$110. Under Comments/Special Instructions 
we .noted: "Facility is temporarily closed for repairs caused by hurricane. Expect to re
open early 2006." 

10/25/05 - Hurricane Wilma hits the area and knocks power out to the site. Since 
permanent repairs had not been completed on the roof of the dormitory building, the 
facility sustained more water damage. Since only lawn maintenance services were being 
performed on-site, we were not immediately aware ofthe power outage. 

Chronology: AlcoHope 
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2/22/06 to 4/14/06 - Maintenance staff is dispatched to the campus to make repairs 
caused by the hurricanes and to haul hurricane damaged building materials and 
furnishings to the dump. Their mission is to prepare the building for occupancy by the 
Mobile Crisis Response Team. They found the facilities to be without power but didn't 
give it a second thought because they thought the power had been cut off because of 
heavy damages to the buildings. Five gallon containers of water are hauled from our 
Midway Road campus to the site to be used in the cleanup efforts. 

4/18/06 - Site visit is made to determine progress of repairs and to move furniture into 
the Administration Building for use by the Mobile Crisis Response Team. When I 
learned that there was no power to the site I called the City of Vero Beach Utilities to 
report the problem. The power is restored before I leave the site. It is determined that the 
Water Treatment Plant is in need of repair. 

5/11/06- Water Treatment Plant is overhauled. New pumps and tanks are installed. 

5/15/06- Mobile Crisis Response Team members Chris Paganelli and Robert McGuire 
move into the Administration Building. 

7/21/06- Sale of the AlcoHope facility is pending. A tentative closing date is set for July 
31 ". Mobile Crisis Response Team is moved to Vero Outpatient. 

This report was prepared by Linda Wakefield, Facilities Manager, New Horizons 

The following staff and former staff contributed information for this report: 

Harry Shaw, Maintenance Specialist 

Helene Fanara, former Facilities Manager 

Michele Topnick, Team Leader, Case Management Services 

Heather Roberts, Assistant Team Leader, Case Management Services 

Mindy Hiltz, former AlcoHope Fund Development Coordinator 

Bill Hanlon, former Director of AlcoHope 

Bobby LaChar, former Cook at AlcoHope 

Charlene Spitza, former Office Manager, AlcoHope 

Bet~ Pernice, Program Manager, Mobile Crisis Response Team 

Robert McGuire, Case Manager, Mobile Crisis Response Team 

Chris Paganelli, Sr. MHP, Mobile Crisis Response Team 

Melody Repole, Accountant I, Accounts Payable 

Chronology: AlcoHope 
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REC'O ·sEP l 4 2005 

STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

. APPLICATION FOR SANITATION CERTIFICATE 
AUTHORITY: Chapter 381, Florida Statutes 

NAME OF FACILITY: New Horizons/AicoHope 

LOCATIDN: __ ~5~9425~3~7~s~t ________________ ~v~earo~B~e~a~ch~----~~E~!--~3u2~9~6~6 __ _ 
Street City State Zip 

OWNER'S NAME: New Horizons of Treas. Coast 
MAILING ADDRESS.: . 45.00 W .. Midway.Road ..... 

Street 

OWNER'S PHONE( 772)468-5600 
. _ Fl Pierce State 34981 4823 

c~ ~ ~P 

-· 

CONTACT NAME: L /;.] p ft ~A V-6+1 {: L:D CONTACT PHONE: C 772) 778-7215 '-( (; 8 -S<6 

Type of Food Service Establishment 

School Cafeteria Fraternal/Civic Organization Detention Facility 
-- ··-- -- ... --

Hospital 'Bar/Lounge '(..__ Residential Facility 

Nursing Home Movie Theater Other Food Service -- - - -· ---- . -· . 

Child Care Center Assisted Living Facility Mobile Food Unit 
I 

Limited Food Service 

COMMENTS/SPECIAL !NSTRUC'ftON&·fi'l-e-t-~c-r<F:t-·-r--'>---'f'Grr\1'~"-'"h>U''-- y c;..o S ..s 1l f"ol'-

f.:."'{mf-.s c:.A-Q.,S£1> 6'f f+uUt.c.n-"-'"' E'l-fccl 'TO {c-df6.r< Ef+KL'(. ~ooG,. 

The undersigned owner/owner's respresentative, hereby agrees to operate the food establishment described in this 
application in accordance with the requirements of Ch8.pter 381, Floridci Statutes, and Chapter 64E-11, Florida 

Administrative Code. The information contained in this application, which serves as the basis for licensure, is true 
and correct. r understand that any misrepresentation to the facts in this application, or failure to comply with 
sanitP,ry standards, is grounds for denial or revocation of the sanitation certificate. 

_ Uo 

Signature, Environmental Health 

OH 4086, 7/98 (Replaces DH 4086. 12197, Which may be used) 
(Stock Number: 5744-000-4086-6) 

Date 

Date of Certificate 



ESTABLISHMENT OF THE WEST WABASSO STREETLIGHTING 

MUNICIPAL SERVICES BENEFIT UNIT AND AMENDMENT TO INDIAN 

RIVER COUNTY CODE SECTION 200.07 (LEGISLATIVE) 

9.C.4. NOTICE OF SCHEDULED PUBLIC HEARING FOR FEBRUARY 20, 

2007: 

AMEND CHAPTER 307, OF THE INDIAN RIVER COUNTY CODE BY 

CREATING SECTION 307.13, PROHIBITION OF ALL TERRAIN 

VEHICLE OPERATION ON UNPAVED ROADWAYS (LEGISLATIVE) 

The Chairman read the notices into the record. 

10. COUNTY ADMINISTRATOR'S MATTERS- NONE 

11. DEPARTMENTAL MATTERS 

Jl.A. COMMUNITY DEVELOPMENT 

ll.A.l. APPEAL BY I AM MINISTRIES (THE SOURCE) OF A DECISION BY 

THE PLANNING & ZONING COMMISSION TO UPHOLD AN APPEAL BY 

STEVEN & ERIN METZ AND OVERTURN A DECISION BY 

COMMUNITY DEVELOPMENT STAFF THAT THE NON-CONFORMING 

RESIDENTIAL TREATMENT CENTER USEAT5925 37TH STREET DID 
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NOT CEASE FOR MORE THAN ONE YEAR AND THAT THE USE MAY 

CONTINUE UNDER DIFFERENT OWNERSHIP- (0UASI-JUDICIAL) 

The Clerk swore in the speakers. 

Planning Director Stan Boling presented this matter as written in his memorandum 

of February 7, 2007, asking the Board to look at two issues:(!) was the Metz appeal timely; and 

(2) how does the non-conformity regulations apply in this particular case. This appeal is from 

The Source and they listed several contentions. It was staffs opinion that the Planning & 

Zoning Commission (P&Z) did fail in their analysis on how they applied the non-conformity 

regulations. Staff recommended that the Board grant the appeal, overturn P&Z's decision, and 

allow the The Source to proceed on the site as a residential treatment center, based on the post 

disaster criteria. He asked the Board to focus on: (I) whether the Metz appeal was timely; (2) 

did the use cease for a continued period of one year; and (3) does the post disaster reconstruction 

provision apply to the repair, reconstruction and reuse of this facility. He asked Attorney Collins 

to make a presentation on the "timeliness of the appeal" issue, when appropriate. He responded 

to questions from the Board. 

Attorney Michael O'Haire interrupted Mr. Boling objecting to any reference 

being made to the chronology evidence, because according to him it was inaccurate. 

Chairman Wheeler announced that it was not a public hearing, however, everyone 

would be heard. He asked the public not to applaud, be polite and courteous, and to direct their 

comments only on the subject matter as defined by staff. 

Steve Henderson, Esq. Collins, Brown, Caldwell, Barkett & Garavaglia, 

Chartered, had a fourth element that had been raised in the appeal. It was what the Law would 

call "estopped" from revoking the approval that was granted by the Community Development 
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Director on July 10, 2006. There was "estoppel" because The Source relied on that letter in 

taking certain actions, including the purchase of the property. 

Attorney Collins thought their argument on "estoppel" needed to be focused on the 

period between July, when they purchased the property, and the end of October. When the appeal 

was filed November 1, 2006, he thought they were put on notice of any appeals ongoing, and any 

action subsequent to that would be at their own risk. 

Douglas Vitunac, Esq., also from Collins, Brown, Caldwell, Barkett & 

Garavaglia, Chartered, did not think that would be a problem. He stated they could show 

detrimental reliance before November 1, 2006. He proceeded using a PowerPoint presentation 

covering the time line of important dates, and the timeliness of the Appeal. Their position was 

that the appeal was filed two days late with the County. 

Michael O'Haire, Esq., argued that his letter was filed on time. 

Attorney Collins agreed with Attorney O'Haire that the appeal was filed timely, 

but technically it was a deficient appeal, based on fact that it was filed without the filing fee. He 

advised the Board not to hear the appeal. 

Discussion ensued regarding the argument The Source was making, that it is 

jurisdictional and the Board does not have the power to hear the appeal. 

Chairman Wheeler felt this issue failed because people were not properly notified. 

He said they need to change their rules to correct this deficiency, and when the grandfather 

clause is in effect and people are notified. 

Vice Chair Bowden wanted to know what their legal position was at this moment. 
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Craig Kobeloski, a resident who lives behind the subject property, argued the 

unfairness to the matter of not hearing the public's input. 

Commissioner Davis recognized that one side was going to win on a techoicality, 

and Commissioner Wheeler agreed. Based on this being a legal action, Chairman Wheeler felt 

that the Board needed to take the advise of their legal counsel and not hear the appeal. 

MOTION WAS MADE by Commissioner Davis, 

SECONDED by Vice Chair Bowden, to not hear the 

appeal. 

Under discussion, Commissioner O'Bryan expressed a desire to proceed with 

hearing additional testimony and then lettiog the Courts decide. Commissioner Flescher agreed. 

The Chairman CALLED THE QUESTION, and the 

Motion carried, by a 3-2 vote (Commissioner O'Bryan and 

Flescher opposed). The Board agreed not to hear the 

appeal based on the County Attorney's advice that the 

appeal was a deficient appeal because it was filed without 

the appropriate filing fee. 

Clerk's note: The Chairman called for a recess at 12:57 p.m. and he reconvened 

the meeting at 1:11 p.m. with all members present. 

ll.A.2. CENTURY REALTY FUNDS PANTHER /X, LLC's APPEAL OF A 

PLANNING AND ZONING COMMISSION DECISION TO DENY A 

MAJOR SITE PLAN APPLICATION TO CONSTRUCT A COMMERCIAL 
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ATTORNEY'S MATTER: 3/11/08 !{).A 
qfoeof 
INDIAN RIVER COUNTY 

ATTORNEY 

William G. Collins II, County Attorney 
William K. DeBraal, Deputy County Attorney 
Marian E. Fell, Senior Assistant County Attorney 
George A Glenn, Assistant County Attorney 

MEMORANDUM 

TO: 

FROM: 

The Board of County Commissioners 

/william G. Collins II- County Attorney 

DATE: March 5, 2008 

SUBJECT: The Source 

Background -Summary Chronology 

• Property at 5925 3yth Street had been used as a "residential treatment 
center" by Alcohope going back before 1985. 

• In 1992 the site was rezoned RM-6 which made the "residential treatment 
center" a legal, non-conforming use. 

• September, 2004 hurricanes resulted in removal of residential clients but 
treatment facility staff and counselors still used on-site structure. 

• July 10, 2006 Community Development Senior Planner John McCoy 
wrote prospective buyer Tom King of The Source saying "residential 
treatment center" may continue but not expand. 

• September 7, 2005 I received a letter from Michael O'Haire disputing the 
Community Development conclusion that the "residential treatment center" 
use could continue. I forwarded the letter to McCoy for review and 
response. On October 3, 2006 McCoy by memo re-affirmed his 
conclusion. I forwarded to O'Haire October 17, 2006. 

\ndi2n Rivill' Co. AcQroved Oat~ 

·.APPROVED FOR ···. :J-11-08 -
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• November 1, 2007 O'Haire appeals Community Development decision on 
behalf of Steve and Erin Metz. 

• December 14, 2006 Planning and Zoning Commission overturns staff 
decision and upholds Metz' appeal by 5-1 vote. 

• February 13, 2007 Board of County Commissioners hears appeal of 
Planning and Zoning Commission's decision brought by Steve Henderson 
on behalf of I Am Ministries, Inc. (The Source). It comes to light no filing 
fee accompanied O'Haire's September 5, 2006 letter and I advised the 
Board the Code requires a timely paid filing fee to perfect the appeal and 
that Planning and Zoning Commission's decision is moot because the 
Planning and Zoning Commission (absent the filing fee) had no jurisdiction 
over the matter, i.e., the appeal was time barred. By a 3-2 vote the Board 
of County Commissioners takes my advice and does not hear the appeal 
on the merits. 

• On March 6, 2007 Keith Hedin· appeared before the Board of County 
Commissioners under "Public Discussion" asking they reconsider their set 
aside of Planning and Zoning's decision and asking the Board of County 
Commissioners go to the merits of the matter. By a 3-0 vote the Board of 
County Commissioners decided to hear the matter on the merits at a 
special call meeting. 

• March 13, 2007 Mr. O'Haire filed a (precautionary) Petition for Writ of 
Certiorari asking for Circuit Court review of the Board of County 
Commissioners' February 13, 2007 decision not to hear the merits of the 
appeal. · 

• March 13, 2007 the Board of County Commissioners set a special call 
meeting for Apri118, 2007. 

• March 21, 2007 I Am Ministries, Inc. filed a Writ of Prohibition in the 
Circuit Court to prevent the hearing on the merits. Judge Hawley denied 
the Writ of Prohibition May 18, 2007. I Am Ministries appealed to the 
Fourth District Court of Appeals. 

• The Fourth District Court of Appeals affirmed Judge Hawley's decision 
December 19, 2007, and on January 14, 2008 ordered further 
proceedings in accordance with that opinion. 
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JUrisdiction Issue 

Judge Hawley's opinion (attached) held the Commission has the authority to 
determine their own jurisdiction based on the facts. Right or wrong, the Board 
of County Commissioners' decision on their jurisdiction to hear the case on 
the merits could be subject to further judicial review. 

Mr. O'Haire's position is that the Board of County Commissioners alread~ 
decided to hear the matter on the merits based on its actions on March 61 

and 131
\ 2007, and the Court's ruling now allows that merits hearing to go 

forward (see attached correspondence dated February 6, 2008 and 
February 7, 2008). 

Mr. Henderson contends Judge Hawley's opinion suggest findings of fact be 
made by the Commission as to which documents constitute appeals or 
appealable determinations (see attached correspondence dated January 9, 
2008). 

Mr. Henderson further contends that the February 13, 2007 Board of County 
Commission decision to hear the matter on the merits without notice to The 
Source or opportunity for input is violative of due process (see letter dated 
February 11, 2008). 

Recommendation 

1. Give Mr. Henderson on behalf of The Source an opportunity to be 
heard, thereby removing due process issues .. 

2. Resolve the factual issues as to which documents are being appealed, 
e.g., the July 10, 2006 McCoy letter; the October 3, 2006 McCoy 
memo. 

3. Resolve factual issues as to whether the Code has been complied with 
with regard to timing of appeal filing; place of appeal filing; form of 
appeal filed; and timeliness of filing fee. 

Conclusion 

If the Board of County Commissioners determines, based on the facts, to take 
jurisdiction over this "cessation of non-conformity" matter on the merits, it 
should set a time and place for a special call meeting. 

If the Board of County Commissioners determines on the facts that it does not 
have jurisdiction to hear the matter on the merits, then the parties have further 
rights of judicial review. 
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MOTION WAS MADE by Commissioner O'Bryan, 

SECONDED by Commissioner Wheeler, for discussion, 

to accept staffs recommendation. 

Commissioner 0 'Bryan felt that the bid seemed extremely low, and he wanted to 

make sure staff knew what they were getting. 

Director Olson told the Board that Environmental and Code Enforcement Chief 

Roland DeBlois had confirmed that the low bidder was a good contractor who could provide a 

valid review. 

The Chairman CALLED THE QUESTION and the 

Motion carried unanimously. The Board approved 

entering into a contract with Panamerican Consultants, 

Inc. of Tampa, FL, and authorized the Chairman to 

execute same, as presented and recommended in the 

memorandum of February 19, 2008. All work is to be 

complete within 40 days from notice to proceed. 

AGREEMENT IS ON FILE IN THE OFFICE OF THE CLERK TO THE BOARD 

12. COUNTY ATTORNEY MATTERS 

12.A. THESOURCE 

County Attorney William Collins, through a recap of the backup memorandum of 

March 5, 2008, provided a detailed chronology relating to The Source, a residential treatment 

facility which had been granted a legal, non-conforming use allowance by Community 
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Development. He asked the Board to bypass discussion on his recommendations at today's 

meeting, because neither Attorney Michael O'Haire, Legal Counsel for Steve and Erin Metz, 

nor Keith Hedin, concerned property owner, (both opposing Community Development's 

decision), could be in attendance. Attorney Collins asked for Board action only on setting the 

date for a Special Call Meeting. He suggested April 24, 2008 and asked if this date would be 

agreeable to representatives of The Source and Steve and Erin Metz. 

Douglas A. Vitunac, Esquire, 756 Beachland Blvd., representing The Source, 

wanted to have two meetings; one hearing to consider jurisdiction, and then if necessary, a 

second hearing to consider the merits of the case. 

Gregg Casalino, O'Haire and Quinn, representing the Metz's, confirmed that 

April 24, 2008 was a suitable date, and presented his case for having only one hearing. 

Attorney Collins concurred with Attorney Casalino that one hearing would be the 

best option. 

MOTION WAS MADE by Commissioner Wheeler, 

SECONDED by Commissioner Flescher, for discussion, 

to hold a Special Call Meeting on April 24, 2008 at 9:00 

a.m. 

Commissioner O'Bryan suggested that the Board hold an evening meeting to 

accommodate the public, many of who were interested in this issue. 

Steve Henderson Esquire, representing The Source, felt that the hearing would be 

very lengthy. He suggested that the Board be prepared to extend the meeting to the following 

day, or to set two dates. 
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Attorney Collins interjected that there probably could not be a night meeting on 

Thursday, April 24th, 2008, because the Planning Commission normally occupies the Chambers 

on the fourth Thursday of each month. 

Steve Henderson stated for the record, that in a judicial setting, the question of 

jurisdiction would be handled early in the proceedings. He stated that the Commission had 

reversed their ruling on this matter at a previous meeting, without providing notice to the 

appropriate parties. Mr. Henderson declared that The Source was entitled to be heard on the 

issue of jurisdiction again, and felt that it would save time and expense if it was done on a 

preliminary basis because, if jurisdiction is determined not to exist, the case ends. 

Commissioner Wheeler explained why the Commissioners had made conflicting 

decisions at the two previous meetings. 

Spencer Simmons, 118 43'd Avenue, remarked on some inconsistencies he felt 

were associated with this item. He also asked for clarification on what constitutes the proper 

appeal process. 

Attorney Collins agreed with Mr. Simmons that the appeal process could be 

clarified, and felt that this point would be addressed at the Special Meeting. 

Chairman Bowden judged that the Special Meeting would be lengthy and 

supported having it during the day. She asked for feedback from the Commissioners, who 

agreed to hold the meeting at 9:00a.m. on April24, 2008. 

The Chairman CALLED THE QUESTION and the 

Motion carried unanimously. The Board approved 
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holding a Special Call Meeting on April 24, 2008 at 9:00 

a.m. 

Clerk's Note: The Chairman called a recess at 10:39 a.m. The Board reported 

back to the dais at I 0:51 a.m., and then departed to convene the Executive Session. After the 

Executive Session, the Chairman reconvened the meeting at 11:37 a.m., with all members 

present. 

12.B. ANNUAL EMPLOYMENT CONTRACT 

Attorney William G. Collins informed the Board that his current employment 

contract with the County expires on March 18, 2008. Due to budgeting difficulties facing the 

County relative to the passage of Amendment 1, Mr. Collins proposed a reduction in his salary 

and benefits package, as outlined in the backup memorandum of March 4, 2008. Attorney 

Collins asked the Board to approve his new Annual Employment Contract. 

Commissioner Flescher commended Attorney Collins on the "pair-downs" he was 

offering. He then aired concerns and posed questions regarding deferred compensation, to which 

Attorney Collins responded. 

MOTION WAS MADE by Vice Chairn1an Davis, 

SECONDED by Chairman Bowden, for discussion, to 

approve the new Annual Employment Contract for County 

Attorney William G. Collins II. 

Chairman Wheeler commended Attorney Collins for the proposal he was making, 

and emphasized that his opposition to the employment contract was not a reflection ofthe 

17 

March 11, 2008 

ATTACHME1l'f415 


	1798_001 (2).pdf
	1798_092.pdf

