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ENVIRONMENTAL CONTROL HEARING BOARD 
 
The Indian River County (IRC) Environmental Control Hearing Board (the 

Board) held a meeting at the County Administration Building, Commission 
Chambers, 1801 27th Street, Vero Beach, Florida on Thursday, August 25, 2011, at 
12:30 p.m. 

 
Present were members: Chairperson Cynthia Hall, Attorney Appointee; Dr. 

Richard Baker, Member-at-Large; Dr. Matthew Zoffer, Medical Doctor Appointee 
and Richard Cahoy, Member-at-Large.  

 
Also present was Florida Department of Health and Environmental Services 

(the Department) staff: Suzanne Vitunac, Legal Counsel; Cheryl Dunn, Manager; 
Glenn R. Schuessler, Environmental Supervisor; and Charles Vogt III, 
Environmental Specialist III; Attorney Charles Sullivan, Jr., Legal Counsel for 
Respondents; George McCullers, Jr., respondent; Laura Vasquez, Commissioner 
Assistant, District 2; and Recording Secretary, Misty L. Pursel, Commissioner 
Assistant, District 1.   
 
Call to Order  

 
Chairwoman Hall called the meeting to order at 12:38 p.m. 
 

Roll Call by Secretary 
 

The secretary called the roll and advised the Board a quorum was present.   
 
Welcome to Patrick Walther, New Member 
 

Chairperson Hall welcomed the newest member to the Board, Mr. Patrick 
Walther. 

 
Ms. Dunn commented Mr. Walther, an engineer with Carter Associates, Inc., 

was recommended by Mr. Steve Snoberger. 
 
Election of Vice Chairman 
  

ON MOTION BY Dr. Zoffer, SECONDED BY Mr. Cahoy, the 
Committee voted unanimously (5-0) to elect Mr. Cahoy as 
Vice Chairman of the Environmental Control Hearing 
Board for 2011.  
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Presentation of Plaque to Steve Snoberger 
 
 Ms. Dunn honored Mr. Steve Snoberger with a plaque for nearly 25 years of 
service on the ECHB.  A group photograph was taken by Charlie Vogt. 
 
Consideration of June Minutes 
  

ON MOTION BY Dr. Baker, SECONDED BY Mr. Cahoy, 
the members voted unanimously (5-0) to approve the 
minutes of June 2, 2011, as presented.  Dr. Zoffer and 
Mr. Walther abstained.  

 
Additions-Deletions to Agenda  
 
 Attorney Vitunac noted the recommendation for a continuance in the Vero 
Texaco, Ltd., Case No. 487-11 was to be continued until December 1, 2011. 
 
 The agenda was approved with no changes.   
      
Swearing In of Those Who Intend to Testify 
 
 The secretary administered the testimonial oath to Respondent, Mr. Bruce 
McCullers,  Lori Hoffman, Charles Vogt, III, and Cheryl Dunn, with the Department of 
Health Department (the Department), who wished to testify at the meeting. 
 
Case No. 474-10 – Allied Diversified, Inc., et al. (Count II) 
 
 Attorney Vitunac reminded the Board this case was a continuance from the 
hearing on Count II in this matter, wherein Count III was dismissed and Counts I and 
IV were addressed in an earlier hearing involving unpermitted air injection repairs.   
 
 She continued Count II concerned property located at 1960 Barefoot Place in 
Vero Beach, Florida, on the barrier island in The Summer Place subdivision, owned 
by Leslie McGuirk. 
 
 Attorney Vitunac advised Count II pertained to the unpermitted drainfield or 
placement repair conducted on January 8, 2010 by Respondents.  She pointed out 
Respondents had admitted in their response to Request for Admissions (page 27 of 
the Board’s backup) the replacement repair was done without a permit and without a 
copy of the permit on the job site. 
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 Attorney Vitunac referred to an Order the ECHB issued adopting a stipulation 
in an earlier case (No. 360-02) against the same Respondents, which required the 
Respondents to obtain all required permits prior to commencing work and to have a 
copy of the permit on the job site (Order and Stipulation attached to Count II as 
Exhibit A and were on page 14 of the Board’s backup).  She noted paragraphs IV 
and V in the Stipulation were pertinent in this matter. 
 
 Attorney Vitunac informed the Board the evidence in this matter would show 
an illegal drainfield installation was conducted without a permit by the Respondents 
on or about January 8th or 9th, 2010 and the Health Department (the Department), 
had no knowledge or inspection prior to covering the job.  She continued when the  
Department became aware of the illegal drainfield installation, they investigated to 
confirm the violation had taken place. 
 
 Attorney Vitunac told the Board the evidence would show the Notice to Correct 
Violation, page 18 of the Board’s backup, was received by the Respondents on 
March 17, 2010 and evidence of its receipt would be filed.  She indicated the Notice 
to Correct Violation required an after-the-fact permit application and corrective 
action. 
 
 Attorney Vitunac noted the after-the-fact permit application was filed and the 
four-page application was attached to the amended Count II as Exhibit C and would 
be introduced into evidence.  She pointed out the application showed no 
obstructions in the drainfield area, as one contiguous system with drainfield lines 
installed equal distance from one another and installed diagonally from the lot lines. 
 
 Attorney Vitunac reported the evidence would show on March 22, 2010, the 
after-the-fact permit included specific language of conditions and was faxed to the 
Respondents. She pointed out the specific language of conditions to include “any 
change in material facts which served as a basis for the issuance of this permit 
requires the applicant to modify the permit application.”  She continued the language 
expressly stated “expose the top of each drainfield chamber for inspection” and “all 
spoil material must be removed from the site”. 
 
 Attorney Vitunac further reported the evidence would show on April 7, 2010, 
the Health Department received a faxed request for inspection, inspected the site 
and found conditions unlike those which should have been present according to the 
after-the-fact permit.  She advised there was no evidence of the unpermitted 
drainfield installed in January, 2010 had ever been of adequate size, or it had ever 
looked like what was depicted on the after-the-fact permit application. 
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 Attorney Vitunac said no previously installed drainfield was properly exposed 
as required by the permit.  She further said the only thing properly exposed at the 
April 7, 2010 inspection were four brand new lines, totaling 180 square feet of 
drainfield. 
 
 Attorney Vitunac contended the witness had testified she could see beside 
one existing line to the south of the newly installed lines and probed to find a second 
line, making a total of 120 square feet of previous installed drainfield.  She reported 
there was no evidence of any additional lines to the north. 
 
 Attorney Vitunac advised the Respondents had contended in April, 2010, he 
removed part of the drainfield which had been illegally installed in January, 2010 and 
he had installed four new drain lines at that time.   She communicated the testimony 
would show the permit requirement prohibiting the disposal soils on site was violated 
and the contractor’s improper actions in this matter had rendered it impossible for 
the Department to make the required verifications concerning what was installed at 
the original unpermitted installation. 
 
 Attorney Vitunac explained this Board has been asked to take judicial notice of 
Chapter 64E-6 Florida Administration Code, as well as the enabling acts, Indian 
River County Environmental Control Act, Chapter 85-427.  A copy of the pertinent 
provisions of the Florida Statute and Administration Code were available to the 
Board, Respondents, and on file in the Commission Office.  She reviewed 
highlighted provisions. 
 
 Attorney Charles Sullivan, Jr. representing Respondent, Bruce McCullers, 
George McCullers, Jr., and Allied Diversified, Inc. added when Mr. McCullers was 
first advised of the violation, he had admitted to the wrong doing and cooperated 
with the Department to obtain the after-the-fact permits, he paid the additional 
penalties for the after-the-fact permits, came before the Board, expressed at the time 
there were other issues involved in his professional and personal life in the past and 
was working to resolve those issues.  He reminded the Board Mr. McCullers was 
fined $500.00 each for those violations, which resulted in activating a penalty clause 
in a prior case.   
 
 Attorney Sullivan expressed the importance of keeping in mind the property 
was currently in compliance with rules, requirements and regulations of the 
Department. 
 
 Attorney Sullivan mentioned although Ms. McGuirk was not able to attend this 
hearing, she had provided a letter to him in support of Mr. McCullers and being 
happy with the work.  He presented the concern of the Department, as he 
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understood it, was, in the course of correcting the permit, Mr. McCullers made some 
changes without the Department’s approval, and because of that, the  Department 
could not be satisfied with what he did in the past was exactly what he should have 
done; although whatever it was he was supposed to do,  had been done. 
 
 Attorney Sullivan, in summation, said he thought the Department’s argument 
was when Mr. McCullers, et al., put in the drainfield, he may have installed an 
undersized drainfield, however, there was not a way for the Department to know,  
because the drainfield at the present time was full sized. 
 
 Attorney Sullivan explained the mechanics and history of this case were Mr. 
McCullers, et al., put in the drainfield without a permit, when the Department 
contacted him, Mr. McCullers obtained the correct permit and his subcontractor, Mr. 
Jack Thompson, who was previously employed by the Department, completed the 
permit process.  He further explained in the course of revising the permit, Mr. 
Thompson prepared a site plan, which differed from what was actually present; with 
the differences having been cosmetic; not functional differences. 
 
 Attorney Sullivan stated Mr. McCullers admitted he had not put the drainfield 
where it was supposed to have been and when Mr. McCullers attempted to correct 
the problem, one of the things he was required to do was to expose some of the 
chambers to show the Department they were in fact present.  He further stated in 
order to expose the chambers, it was necessary to dig them out with a backhoe and 
in the course of doing so, he damaged some of the chambers, which he then 
replaced; and in the course of replacing them, he moved them for cosmetic and 
practical reasons. 
 
 Attorney Sullivan noted Mr. McCullers originally had used a smaller backhoe 
when he started the work, and when he moved the chambers to the side of a stump, 
he used a larger backhoe, which he did without the Department’s inspection.   
 
 Attorney Sullivan argued there was a fully functional drainfield, everything had 
been done according to Code and all of the discrepancies regarding the locations, 
Mr. McCullers, et al. had corrected by providing the after-the-fact site plan to show 
exactly where the work had been completed, so future contractors could review and 
confirm it was correct.  
 
 Attorney Vitunac called Lori Hoffman to testify and reviewed her credentials 
and job description to include review of applications, issue permits and prepare plan 
reviews, etc. 
 
 Attorney Vitunac entered into evidence, marked as exhibits 1 through 5, 
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without any objections from Respondents.  She then interrogated Ms. Hoffman. 
 

Ms. Hoffman described to the Board basic operation of a septic systems and 
the terms, which would be utilized in hearing this matter.  She explained Exhibit 1 as 
a picture of an installed septic tank, which was a combination of a tank and a 
drainfield. 
 Ms. Hoffman reviewed the type of drainfield discussed at the present hearing 
was a rock bed with a pipe with perforated holes.  She referred to an overview of an 
alternative type of drainfield with plastic chambers, marked as Exhibit 1A. 
 
 Ms. Hoffman said the chamber came in certain lengths, depending on the 
model, fitted together, to get the required square footage.  She advised each 
chamber was rated by square feet and in this case, a fifteen (15) square feett per 
chamber. 
 
 Ms. Hoffman explained the chamber had to be big enough to accept the 
effluent, not overload the soils, and to ensure everything was treated properly when 
it percolated.  She said the chambers were connected together at the ends, and 
spaced so many feet apart. 
 
 Ms. Hoffman briefly explained the permit process or the procedure, which 
should have taken place when the Respondent’s had installed the drainfield initially. 
She mentioned at the time of the site evaluation form was filled out by Jack 
Thompson, an Environmental Specialist, with the Department, and was certified to 
do the evaluation at a cost to the Respondents of $300.00.  She said upon the 
issuance of the permit, the system was inspected according to what was on the 
permit and should there have been corrections needed, a re-inspection would take 
place before the drainfield was covered. 
 
 Ms. Hoffman described the difference in the process of an after-the-fact permit 
was the contractor had to apply for the permit, fill out the application and existing 
system page, noting what was present and then prepare the site evaluation as usual. 
 She further described that except on the permit, since something was already in the 
ground, and instead of digging up the entire system, it was necessary for the 
contractor to dig up certain points in the system exposing them for inspection. 
 
 Ms. Hoffman testified she had received a telephone call regarding an illegal 
repair, which had been done to the property located at 1960 Barefoot Place, Vero 
Beach, Florida; and when she and a co-worker went to the property on January 13, 
2010, photographs were taken, and entered into evidence as Exhibit 2.  A copy of 
each Exhibit is on file with the Commission Office. 
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Ms. Hoffman said she was able to determine the ground had been disturbed 
with existing pieces of the old rock drainfield strewed about, and the owner of the 
property confirmed a drainfield had been installed, evidenced by copies of checks 
written and other information the owner provided. 

 
Ms. Hoffman reported a Notice to Correct was issued by the Department on 

March 17, 2010, entered into evidence as Exhibit 3, which required an application for 
after-the-fact permits for the work, which was received on March 17, 2010, and 
entered into evidence as Exhibit 4. 

 
Ms. Hoffman specified the after-the-fact application included the application 

page and the existing system information (page 22, the Board’s backup,) showed 
“200 square feet drainfield was in the ground”.  She pointed out the information was 
for the existing rock drainfield before the later repair was made, and noted on the 
bottom of the existing system information sheet indicated “installed 250 square feet 
of the infiltrated chamber”. 

 
Ms. Hoffman told the Board under the heading “Site Conditions” indicated 

“Nothing notable – overgrown”.  She presented the site plan (page 20, the Board’s 
backup,) was received identifying the existing tank, the old rock drainfield and an 
area of the installed 250 square feet was shown by four parallel lines going in a 
Northwest, diagonal direction, with no obstructions noted in the area and 
approximately the same distance from one another, without any large separation. 

 
Ms. Hoffman confirmed there was not any notation of spoils having been 

disposed of on site.  She also confirmed the existing evaluation page indicated 250 
feet of drainfield was installed; however, it was noted on the site plan information as 
“replaced” (page 20, the Board’s backup). 

 
Ms. Hoffman stated the after-the-fact permit, marked as Exhibit 5, was issued 

on March 22, 2010 (page 23, the Board’s backup), upon receipt of the after-the-fact 
application.  She read a condition of the permit: 

 
A system must be constructed in accordance with specifications and 
standards of Section 381.0065 of the Florida Statute and Chapter 64E-
6, F.A.C.  Department approval of system does not guarantee 
satisfactory performance for any specific period.  Any change in 
material facts, which served as a basis for issuance of this permit, 
require the applicant to modify the permit application.  Such 
modifications may result in this permit being made null and void.  
Issuance of this permit does not exempt the applicant from compliance 
with other federal, state, or local permitting required for development of 
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this property. 
  
 Ms. Hoffman provided the Board with the specific conditions noted on the 
permit included:  the tank was certified as a 900-gallon tank, ready to be used, with 
no damage noted, so there was existing septic capacity.  She explained the house 
was required to have 225 square feet of drainfield and the application noted the 
elevation of the bottom of the drainfield, which was what the Department checked 
when out in the field. 
. 
 Ms. Hoffman further explained the Department needed to have the points in 
the drainfield, the piping on the tank, the header pipe, and each drainfield chambers 
exposed in order to inspect what was already in the ground.  She made notice “All 
spoil material must be removed from the site” was standard on all permits. 
 
 Ms. Hoffman reported no other work other than exposing the already installed 
drainfield in the system was permitted under the terms of the after-the-fact permit 
application.  She noted there was no other new installation authorized than what was 
already installed and noted in the after-the-fact permit application. 
 
 Ms. Hoffman explained what was required when inspecting a brand new 
drainfield. 
 
 Ms. Hoffman stated the Department received a faxed request for inspection 
pursuant to the permit on April 6, 2010 and the Department went to the site the next 
day, April 7, 2010.  She had not received any telephone calls from Reliable Septic  
Services, et al. (Reliable) regarding any problems between March 17, 2010, when 
the after-the-fact permit was applied for, and April 7, 2010, when the site was 
inspected. 
 
 Ms. Hoffman relayed her findings of the inspection on April 7, 2010, which 
included four new lines in the ground, totally exposed with a sidewall of another line 
which was buried next to the four new lines.  She probed the beginning and end of 
the lines and determined there were two additional lines to the south which were 
buried next to the four new lines installed; for a total of six lines. 
 
 Ms. Hoffman confirmed the two additional lines made a total of 120 square 
feet of drainfield lines, with 180 square feett of new drainfield lines; totaling 300 
square foot.  She informed the Board a 225 square feet drainfield was required for 
the site. 
 
 Ms. Hoffman testified when she inspected the site on November 3, 2010, she 
could not verify additional two lines to the North had ever existed.  She pointed out 
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George McCullers, Jr., and Bruce McCullers made up Allied Diversified, Inc. and as 
licensed contractors, they were required to complete training, and as licensed 
contractors they were able to work on sewage disposal systems; however, they were 
not authorized to perform inspections. 
 
 Attorney Sullivan began his interrogation of Ms. Hoffman with discussion 
about Mr. Thompson.  He commented he thought the discrepancy was between 
where Mr. Thompson had the chambers noted on the permit application and where 
the chambers were actually located on the property. 
 
 Ms. Hoffman said it did not materially affect the functionality of the system. 
She told of the first onsite visit when probes were used and hit upon plastic,  it had 
confirmed a drainfield was present; however, there was not an extensive evaluation 
completed to find where exactly everything was located. 
 
 Attorney Sullivan questioned Ms. Hoffman whether there was a specific 
requirement regarding the location of the drainfield chambers; i.e., the chambers 
needed to be a certain amount of space shown on the site plan.  She responded the 
chambers had to be within the area shown on the site plan for installation and the 
chambers were in the unobstructed area. 
 
 Ms. Hoffman confirmed it was required of Mr. McCullers to dig up some of the 
chambers to ensure they were placed where they were on the site plan, to measure 
the chambers, check the elevation of them, and get the total square footage.  She 
responded to Attorney Sullivan’s question regarding the damage of a chamber when 
Mr. McCullers dug up a part of the chamber, there was evidence of a piece of plastic 
from a broken chamber  which was found at the location of the chamber. 
 
 Ms. Hoffman explained the purpose of a site plan application was to assist in 
verifying well setbacks, and to confirm ground water was not contaminated.  She 
confirmed the Code required a certain amount of accuracy on the application. 
 
 Chairperson Hall questioned when had the conversation about the damaged 
chamber took place.  In response, Ms. Hoffman stated it was when the Department 
was invited by the Respondents to inspect the project on November 3, 2010. 
 
 Chairperson Hall received confirmation the current permit application, page 2, 
of the site plan was recorded in public records with Ms. Hoffman’s correction of 
broken lines representing the new drainfield. 
 
 Cheryl Dunn, Environmental Manager for the Indian River County Health 
Department, provided a brief description of her experience and qualifications. 
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 Ms. Dunn reported she had not received any calls from Reliable between 
March 17, 2010 when Respondent applied for the after-the-fact permit and April 7, 
2010 when Ms. Hoffman inspected the job site.  She said the Department received 
calls from Reliable representatives on a regular basis, regarding scheduling jobs, 
problems with jobs, receipt of permit applications, whether or not jobs were ready, 
etc.   
 Ms. Dunn further reported after reviewing the Department’s telephone logs, as 
well as Ms. Hoffman’s cell phone records, 13 calls were made during the above time 
period from Reliable.  She presented 14 calls during the month of March 2010 and 
27 calls during the month of April 2010 from Reliable; not included were calls to 
other inspectors or transferred directly to individuals without documentation. 
 
 Ms. Dunn stated the Respondents insisted upon a site visit by the Department 
for a better understanding of what happened at the site.  She granted the site visit 
with the condition of receiving a revised drawing indicating what had been installed 
under the unpermitted work, which was received on November 1, 2010, the day 
before the site visit on November 2, 2010. 
 
 Ms. Dunn remarked she had expected to find some remnants of the old 
drainfield or evidence of a disturbed area present to confirm drainfield lines had been 
installed in the area.  She testified the Department brought with them sand augers 
and probes and when attempting to augers the soil, the soil was very dry and the 
sand was very fine, with noticeable aggregate comingled with the sand, which Mr. 
McCullers identified as having been from the old drainfield. 
 
 Ms. Dunn had questioned Mr. McCullers whether or not spoils had been 
placed on the site; wherein he responded there was not a problem with placing 
spoils on the site.  She responded there was not a problem placing spoils on the site, 
if the Department had been notified and the site plan application indicated a plan to 
dispose of spoils on site.  She had explained spoils had to meet the same 
requirements, as does a septic system when they were placed on the site or buried 
on site due to the setbacks from certain pertinent features such as wells or water 
bodies. 
 
 Ms. Dunn said she was told by Mr. McCullers while at the site, the header and 
chambers, after he damaged them, had been removed.  She described a small piece 
of corrugated pipe found at the site, which appeared to be a small piece of chamber; 
which had not provided or adequately substituted for  the required verification of the 
installation of the drainfield. 
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 Ms. Dunn stated she had never been able to verify the two lines to the north 
had ever existed and the only verification of modification was the receipt of a hand-
drawn diagram, which was faxed to the Department in November, 2010, not prior to 
the Department conducting a system verification. 
 
 Ms. Dunn testified the public health implications of a undersized drainfield as 
mentioned in Chapter 386,  was deemed a sanitary nuisance if the septic system 
was improperly built for the structure, even if only one person lived at the home at 
that time, whereby they may have guests visiting or the house may sell and the 
system was required to be sized according to the structure and the structure’s 
potential use. 
 
 Ms. Dunn explained the Department, on a routine basis, found out about 
unpermitted repairs through complaints.   
 
 Ms. Dunn confirmed Mr. Thompson resigned under a settlement agreement 
and the terms of the agreement required Ms. Dunn to provide a neutral reference to 
any prospective employer.  She also confirmed immediately upon his resignation, 
Mr. Thompson went to work for Reliable. 
 
 Ms. Dunn explained to Chairperson Hall what was meant by spoils or spoil 
material as portions of the old rock drainfield, which was removed to install the 
chamber drainfield. 
 
 Attorney Sullivan asked if there was any physical evidence the site was a 
sanitary nuisance or health hazard; wherein Ms. Dunn responded she could not 
verify whether the system was undersized or oversized because the evidence was 
removed from the site; however, it was stipulated there was no sewage, or anything 
of that nature, exposed on site. 
 
 Under cross-examination, Ms. Dunn testified the Department was not 
authorized by Florida Code and laws to accept the contractor’s word about the 
existence of a buried drainfields and that was the reason there was a requirement for 
inspection and verification.   
 
 Mr. McCullers identified himself as the owner of Reliable with 25 years 
experience in the septic tank business and a regular customer in contact with the 
Department, having pulled over 1,000 permits in the last two years compared with all 
five of his competitors. 
 
 Mr. McCullers testified he had admittedly done work for Ms. McGuirk without 
getting a permit.  He said she was a friend and was having financial difficulties. 
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 Mr. McCullers related Mr. Thompson would prepare permit applications, 
surveys and site work for the Department, so Mr. McCullers had assumed Mr. 
Thompson was totally qualified to do so with having been certified by the State of 
Florida.  He said he was led to believe Mr. Thompson was retired from the 
Department and it was beneficial to have him employed by Reliable to do the permit 
applications and site plans. 
  
 Mr. McCullers admitted to placing an oversized drainfield for Ms. McGuirk and 
explained the property appeared to have been a wide-open area; however, 
underground there were tree stumps and other material not visible from above 
ground.  He told the Board there was an old-style gravel drainfield when he began 
the work; wherein he installed a new-styled drainfield. 
 
 Mr. McCullers showed a diagram and directed attention to an area indicative 
of the perimeter of the house and where the septic tank was located.  He confirmed 
the chambers were within the drainfield area and discussed how the drainfield would 
be laid out in a continuous run, row by row, side by side. 
 
 Mr. McCullers told the Board he was not able to lay the drainfield in his normal 
fashion due to a tree stump underground and the small excavator, a mini hoe, he 
was using at the time, was designed to dig through sand; however, not designed for 
digging out tree stumps and roots, etc.  He continued he attempted to run the fields 
parallel by extending the header to the north and ran additional drainfield to get the 
total footage farther to the north, with a total of 240 square feet between the two 
lines. 
  
 Mr. McCullers commented there was not any cell service in the  Summer 
Place area. 
 
 Mr. McCullers explained in the process of uncovering the chambers of the 
system, damage was done to the north system, by cutting the top off one of the rows 
of the chambers.  He stated when the system was damaged, the pitch changed and 
he had to start over.   
 
 Mr. McCullers, at the time, had the bigger machine and removed the stump 
from underground and placed the drainfield in a continuous run.  He stated he was  
not aware he was doing anything wrong since the system was completely functional 
and operational.  He contended the original south set of drainfields, which the sand 
was piled up on top, showed the new north drainfields were moved closer for a 
continuous row. 
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 Mr. McCullers asserted he had done what he was supposed to do with the 
spoils on the property and referred to his deposition where he explained he had 
moved the spoils by a dump truck.  He contended the aggregate the Department 
found was a small amount of soil boring made up of ¾ limestone, No. 57 Coquina 
rock, which was the same type used in landscaping, driveways and several other 
uses. 
 
 Mr. McCullers opined the property was never a public nuisance or health 
hazard in any way. 
 
 Attorney Sullivan entered into evidence a letter from Ms. McGuirk dated and 
received August 25, 2011 stating she had no complaints about the work that had 
been done to her property.  
 
 Attorney Vitunac stated Ms. McGuirk was charged $1,200 for the unpermitted 
air injection repair done in 2007 and asked Mr. McCullers if it were a typical charge 
for a blasting jet.  He responded blasting jets were used in pump outs and other 
various charges; however, the charge was in the typical range. 
 
 Mr. McCullers reported there was a tremendous amount of roots when 
providing the blasting jet. 
 
 Attorney Vitunac confirmed when selling an air injection repair it was 
customary language in Reliable contracts to indicate to the customer that should the 
air injection repair fail, the cost of the repair would be applied to the cost of a 
drainfield replaced and the warranty varied; whether there was no warranty or a six 
months,  one year, or ten year warranty on the work. 
 
 Attorney Vitunac asked Mr. McCullers to stipulate the permit fee for Ms. 
McGuirk property was $300; which he did not obtain, however, he charged Ms. 
McGuirk, the $1,200 for the unpermitted air injection repair and  another $1,000 was 
charged for the unpermitted drainfield replacement repair; for a total of $2,500 to 
help out a friend. 
 
 Mr. McCullers responded there were provisions in Reliable’s contracts for 
additional or extra work and Ms. McGuirk’s job would have been closer to the $5,000 
range. 
 
 Attorney Vitunac questioned Mr. McCullers whether a septic tank contractor, 
when doing unpermitted work, was able to discount the cost of a job by the price of a 
permit and, whether it provided an unfair competitive advantage when bidding for 
jobs.  He replied it was not a regular thing on his part and with the 1,000 permits he 



 

ECHB - Approved                                                                               August 25, 2011 
C:\Documents and Settings\sjohnson\Local Settings\Temporary Internet 
Files\Content.Outlook\GXPO96XI\ECHB-8 25 11.doc 
 

16

pulled within the last two years, he pulled all of his permits. 
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 Mr. McCullers confirmed his personal friendship with Ms. McGuirk consisted 
with having talked with her at her house while on the job and he chatted with her at a 
couple charity functions. 
 
 Mr. McCullers agreed he knew he submitted the after-the-fact permit 
application at a time when he already knew he was under an enforcement action by 
the Department, pursuant to a Notice to Correct violation. 
 
 Mr. McCullers referred to specific notes he had made for when Mrs. Dunn had 
asked him at the site on November 3, 2010 regarding the spoils on the site, he said, 
“there’s not a problem with spoils to be buried on site”, wherein he did not indicate 
“this site”. 
 
 Attorney Vitunac asked Mr. McCullers how he came about the letter from Ms. 
McGuirk.  Mr. McCullers responded it was unsolicited. 
 
 Attorney Vitunac inquired why big equipment would be used to uncover a 
drainfield knowing the drainfield may be damaged when uncovering it.  Mr. 
McCullers said he had three tractors and he used the tractor that was available and 
chose not to dig by hand. 
 
 Mr. Cahoy asked when was the diagram in Mr. McCuller’s possession  
prepared, for what purpose and who received the diagram.  Mr. McCullers said the 
diagram was sent to the Department via facsimile on November 2, 2010.  He 
mentioned he was out of town when Mr. Thompson had prepared the site plan 
showing what was present and showed the system at an angle.  Mr. McCullers said 
he redrafted the diagram as the way it was done when he returned from out of town. 
 
 Mr. McCullers confirmed the new septic system was what he repaired without 
the permit and then at a later date, he corrected the north part by removing the tree 
stump and brought the north part together with the south part, making a continuous 
row.  He said his drawing depicted the reconfiguration he had done in advance of the 
site visit inspection on April 7, 2010. 
 
 Attorney Sullivan explained what had happened when the  after-the-fact permit 
had been obtained, and in the course of making the repairs or exposing the 
drainfield, Mr. McCullers had damaged the chambers and he moved them down, so 
at that point the drainfield was as it was presently.  He further explained the way the 
separation appeared, it was not an issue, because at that point, it had not existed 
that way, so what existed was the way it was portrayed on the diagram Mr. 
McCullers had in his possession. 
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 Attorney Sullivan brought to the Board’s attention, the Department had learned 
of the fact Mr. McCullers had made changes with the Department amending their 
complaint to include the change as a violation.   
 
 Attorney Sullivan contended the diagram was prepared by his direction,for the 
benefit of Attorney Vitunac, to explain how the system was before for exploratory 
purposes, the diagram was not meant to be included with the permit process, 
because at that point, the drainfield was as it was now. 
 
 Attorney Vitunac clarified the diagram was prepared at a time when the 
Respondent was saying “I installed enough drainfield in my original unpermitted 
installation”.  She continued the Department disagreed because Ms. Hoffman went 
to the site and figured out what was installed and found two lines to the south of 
what was newly installed on April 6, 2010, which was enough, however, only 
because four new lines were installed, in addition to the two southern lines Ms. 
Hoffman had found. 
 
 Attorney Vitunac said the diagram was drawn in attempt to show where the 
drainfield was installed before the Department agreed to an onsite visit for a visual of 
the project, which was supposed to have been made clear.  She maintained it was 
never indicated Mr. McCullers had removed those drainfield lines, so the Department 
took probes to the site and was prepared to attempt to verify what the Respondent 
was saying was true. 
 
 Attorney Vitunac described at the on-site meeting, the Department learned to 
their consternation, there was nothing there to verify and the Respondent told the 
Department at that time he had removed the spoils. 
 
 Attorney Sullivan argued the Respondent had told the Department the 
drainfield was moved before the on-site visit and the diagram was to show where it 
was. 
 
 Attorney Vitunac indicated it was not understood because she had told Mrs. 
Dunn to take probes to verify what the Respondent had told the Department.  She 
commented perhaps it was attempted to be communicated, however, it was not 
understood at the time. 
 
 Chairperson Hall asked if the diagram was a representation of, had it been 
accurate, what it would have been in the permit application prior to installing it.  
Attorney Sullivan was in agreement and concurred the agreement was made 
sometime in November 2010, solely for the purposes of illustration. 
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 Mr. McCullers explained to Mr. Cahoy how the current on-site septic system 
differed from the “illustration” by the continuous rows of six.  Mr. McCullers informed 
the Department as to the amount of footage, whether there was one single row 
running 100 feet or five rows running 20 feet, it came out to the same amount of 
footage.  He said each chamber was 15 square feet. 
 
 Mr. Cahoy inquired what did page 20, of the Board’s backup, marked as 
Exhibit C, represent; wherein Mr. McCullers speculated Mr. Thompson had 
diagramed what he had probed for at the location of the new proposed drainfield 
system.  
 
 Mr. McCullers confirmed the final result of the site plan was totally different 
from what Mr. Thompson diagramed.  He advised as long as the site plan drawing 
was in the configuration of the overall area with the amount of footage, the drainfield 
system could be laid north and south, east and west.  
 
 Mr. Cahoy stated the Department was relying upon Exhibit C as the 
configuration which was attached to the permit application. 
 
 Chairperson Hall asked if the reason Ms. Hoffman could not inspect the 
drainfield because it already had been buried.  Mr. McCullers again admitted he had 
worked on the drainfield without a permit and was in agreement the drainfield had 
been buried. 
 
 Mr. McCullers answered in the negative as to whether Mr. Thompson was 
currently an employee of Reliable and to his knowledge, he was not a master septic 
tank contractor, but at the time of his employment with Reliable he was certified by 
the State of Florida as an environmental specialist.  
 
 Dr. Zoffer inquired what the distance was between the tree stump and the 
north and south drainfield; wherein Mr. McCullers responded 12 to 15 feet.    
 
 Dr. Zoffer requested clarification on the drainfield having four drains, with two 
additional.  Mr. McCullers clarified the two existing drains were the original work 
done the first time without a permit and the four drains were where two of the drains 
were  broken when he attempted to uncover them for inspection. 
 
 Mr. McCullers responded to Chairperson Hall’s request for clarification 
regarding how many drains were on site at the present time wherein he said the 
Department had the exact documentation, as he was going by memory and did not 
recall from the past year and a half. 
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 Attorney Vitunac responded to Dr. Zoffer’s inquiry regarding previous Counts I 
regarding unpermitted blast and jet on the present property; Count IV which was an 
unpermitted blast and jet on another property, one in 2007 and one in 2009.  She 
directed the Board to page 24, of the Board’s backup; the Order on Counts I and IV 
and compelling Discovery and Continuing Case on Court II, dated October 18, 2010.  
 
 Dr. Zoffer then inquired what had occurred after October 18, 2010, 
chronologically regarding the diagrams, the placement of the drainfields, the 
inspection of the drainfield and how much of the process had taken place after the 
judgment. 
 
 Mrs. Dunn said the Department was attempting to obtain verification of the 
existing drainfield which was removed and on November 3, 2010 the on-site visit 
was made at Reliable’s insistence, depositions were taken on Respondents and 
Petitioners; wherein the missing drainfield was never verified. 
 
 Mr. Walther asked while viewing the drawing Mr. McCullers presented, when 
was the drawing submitted to the Department; wherein Mrs. Dunn responded she 
believed the drawing was submitted on November 1st or 2nd;  before the November 3, 
2010 visit. 
 
 Mr. Walther then asked regarding Mr. McCullers other exhibit  where the north 
drainfield was brought down and tied to the south drainfield, before the Department’s 
on-site visit and inspection.  Attorney Vitunac said it was part of the after-the-fact 
permit, submitted prior to the on-site visit in November. 
 
 Mrs. Dunn reported the diagram of Exhibit 4B which Ms. Hoffman had shown 
with the blue markings and broken lines, was depicting how the drainfield system 
looked at the present.  Attorney Sullivan and Mr. McCullers were in agreement. 
 
 Ms. Hoffman explained the two longer blue lines shown on Exhibit 4B were 
buried; however, because the other blue lines indicated on the sketch were newly 
installed and uncovered, she was able to physically see six lines; two lines were 
buried and four lines installed.  
 
 Ms. Hoffman testified there was not any particular danger or public health 
implication with having either abandoned drainfield lines or extra drainfield lines. 
 
 Mr. McCullers confirmed there was actually 300 square feet of drainfield 
installed; wherein 225 square feet of drainfield was required. 
 
 Mr. McCullers testified the typical way he determined how the existing 
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drainfield looked was to dig up key spots in the system; distribution box and a 
section of one or all the rows, and once the type of material used was confirmed and 
if water flowed through, there would be two or three things to check. 
 
 Mr. McCullers said he was not aware of anyone obtaining copies of previous 
permits to determine layouts of drain systems.  He said if a job had been completed 
before 2000, the County had the records, and if the job was after 2000, he would 
request from the Department a copy of the survey on file to be used as a guideline. 
 
 Attorney Vitunac reiterated the Department was not requesting any corrective 
action at this hearing; however, was looking to the Board for a determination 
regarding civil penalties, if any, which should be levied. 
 
 Attorney Vitunac told the Board the Department was looking to the Board for a 
finding and should the Board request a recommendation, the Board would comply.  
She stated part of this case pivoted on whether or not the Board felt the 
Respondents’ testimony concerning what was installed was credible since that was 
the only evidence there was and since the originally unpermitted drainfield installed 
was the correct size.  She said if the Board found the evidence was not credible, 
then the evidence would suggest the installed drainfield was undersized due to Ms. 
Hoffman’s observation of an undersized drainfield when she did the on-site 
inspection. 
 
 Attorney Vitunac announced it was much more serious to have had installed 
an undersized drainfield than any of the other charges.  She stated the charges 
involved inaccuracies in the permit application and the failure to modify the permit 
application as required, which could have led to the required verification.   
 
 Attorney Vitunac said the reasons for this hearing was due to the Department 
not being able to verify anything due to the Respondent’s unlawful and inappropriate 
conduct concerning this matter. 
 
 Attorney Vitunac confirmed there was an investigation inspection on January 
13, 2010, evidenced by Exhibit 2A and 2B in the Board’s backup, where Ms. 
Hoffman testified she had determined an illegal drainfield had been installed, not 
where or what. 
 
 Mr. McCullers agreed prior to applying for a permit, he had personally 
observed a fully installed drainfield prior to burying it.  He continued upon receiving 
the permit, which directed him to uncover the system for inspection, was when the 
chambers were destroyed and removed. 
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 Mr. McCullers continued he called for more help to pull the stump out and 
move the system to one continuous run.  Once his crew came, he filled out 
paperwork in his truck and probably went to get drinks for his crew and then came 
back to the property. 
 
 Attorney Vitunac pointed out Mr. McCuller’s had previously testified there was 
no cell service from the property; wherein Mr. McCullers responded he had gone to 
the store on County Road 510.  She confirmed Mr. McCullers had the opportunity to 
call Ms. Hoffman or the Department. 
 
 Attorney Sullivan interjected the Respondents were not required to dig up all 
the lines, for the very reasons of possibly destroying the whole thing. 
 
 Attorney Vitunac responded the permit provided direction for exposing the top 
of each chamber. 
 
 Mr. McCullers testified he was not present at the Department’s inspection on 
April 7, 2011; wherein Ms. Hoffman confirmed she was alone, by herself, when she 
completed the inspection.  
 
 Attorney Vitunac noted the only evidence of any northern two drainfield lines 
was Mr. McCullers testimony and it was supposed to be verified by the Department; 
however, it was not possible.  She said the question was if the northern two 
drainfield lines had existed, then the drainfield was not undersized. She continued if 
the Board found Mr. McCuller’s testimony credible and he had in fact installed the 
northern two drain lines to have begun with, but then destroyed them, there would be 
no finding the drainfield was undersized. 
 
 Attorney Sullivan argued the other half of the finding would be there was no 
evidence the drainfield was undersized because Ms. Hoffman had not probed in the 
area of the northern two drainfield lines, and the Department’s position was because 
they could not check the drainfield, it was sufficient evidence.  He said the 
Department had the burden of proof and because the Department had not probed 
and tested for the drainfield lines, there was no evidence. 
 
 Ms. Hoffman testified how she came to the conclusion the drainfield was 
undersized was because she had no contact with the Respondents, except a call 
after a few months requesting inspection.  She was adamant two lines were buried 
and four lines were brand new. 
 
 Ms. Hoffman  agreed in theory, if the northern two lines had not existed and 
the four newly-installed lines were not present prior to March 17, 2010, there was a 
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total of 120 square feet. 
 
 Dr. Baker asked if the broken lines were replaced, would it not have been 
easier to place the new lines where the existing lines were already in place than to 
place the lines where the stump was located.   
 
 Mr. McCullers said he had rather completed the job by removing the stump in 
the beginning, not as a requirement however, his personal judgment, making a 
better system.  He said if Ms. Hoffman had called him with what she thought was a 
problem, he would have personally shown her what he accomplished on site. 
 
 Mr. McCullers testified the reason he had moved the drainfield lines to the 
north was an attempt to avoid the stump. 
 
 Dr. Baker inquired why he would not go back and replace the damaged 
drainfield lines in the same spot; wherein Mr. McCullers responded he had the 
bigger machine at the time and wanted to take the stump out and keep the drainfield 
lines in a continuous row. 
 
 Attorney Vitunac pointed out it would have solved the problem if Mr. McCullers 
had called Ms. Hoffman when he broke the drainfield lines and modified the permit, 
as required by law.  
 
 Mrs. Dunn explained the southern drainfield lines were not at issue because 
there were four additional lines installed and with the two southern lines, the system 
met the requirement.  She commented the system as it was presently, exceeded the 
requirement. 
 
 Chairperson Hall called for a five-minute break and reconvened at 3:19 p.m. 
 
 Attorney Vitunac commented upon the drafted order on Count II under 
“Findings of Fact and Conclusions of Law” the following summation: 
 
 Paragraph 1 - admitted in Request for Admissions (page 21 of the Board’s 
    backup). 
  

 Paragraph 2 - the factual part was admitted in Request for 
Admissions numbers 5 and 6 (page 27 of the Board’s 
backup), with the Board requesting judicial notice of the 
enabling act, which provided a violation of the act included 
violations of the Hearing Board Orders, which was a part 
of the Board’s backup and on file in the Commission 
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Office. 
 

 Paragraph 3 -  the factual part was admitted in Request for Admissions  
    number 27, on page 4 of Backup, it was a violation of the 
    Code of Florida (earlier passed out to the Board), a copy is 
    on file in the Commission Office. 
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 Paragraph 4 - the factual part was admitted in Request for Admissions  
    number 29 and it was a violation of the Code of Florida 
 
 Paragraph 5 - a factual determination was needed by the Board as to  
    whether or not the drainfield was undersized; if so, it was 
    approximately 120 square feet of drainfield; wherein Ms. 
    Hoffman had testified 225 square feet of drainfield was  
    required.  Respondent had testified there were two  
    additional lines the Department could not determine if  
    the two additional lines had ever been installed and the  
    Department could not accept the contractor’s word for the 
    work;  however, the Board may decide whether he was  
    telling the truth. 
 
 Paragraph 6 - the subject unpermitted repair created a sanitary nuisance 
    if it was undersized and by definition an improperly installed 
    septic system was a sanitary nuisance per Chapter 386 of 
    Florida Statutes. 
 
 Paragraph 7-  the factual part was admitted in Request for Admissions  
    number 10, page 30 of the Board’s backup; was a  
    violation of the Hearing Board Order, included in the  
    backup.  He was required to have a permit on the job site 
    when the work was being done.  
 
 Paragraph 8 - testimony and evidence regarding the issuance of a proper 
    notice to correct which required the Respondents to file an 
    after-the-fact permit 
 
 Paragraph 9  -  the factual part was admitted in Request for Admissions  
    number 36, a copy of the application was in the Board’s  
    backup, which contained inaccurate information concerning 
    the system configuration and location on the property.  The 
    system was installed as one contiguous system at a  
    diagonal and the testimony of the Respondent was  there 
    was an obstruction (a tree trunk) which had caused the  
    Respondent to make the system an interrupted system with 
    two lines to the north and two lines to the south.  It was the 
    Department’s contention the evidence showed the  
    application had contained inaccurate information   
    concerning obstructed areas and where the drainfield was 
    located and what it had consisted of. 
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 Paragraph 10 - admitted in Request for Admissions the Respondent  
    received the after-the-fact permit. 
  
 Paragraph 11 - the factual part was admitted in Request for Admissions  
    regarding the after-the-fact permit which had contained the 
    following condition:  “Exposed the tank and the outlet pipe 
    header on top of each drainfield chamber for inspection.” 
    Ms. Hoffman had testified the top of each drainfield was  
   not uncovered for inspection; the northern drainfield was  
   not uncovered at all and was not found.  The southern drain  
   field was not uncovered, and required probing. 
 
 Paragraph 12 -  the factual part was admitted in Request for Admissions  
    number 49, page 6 of the Board’s backup.  The after-the-
    fact permit containing the following condition:  “All spoil  
    materials must be removed from site”; wherein the  
    Department conceded the evidence was not ideal in this 
    case on this issue; however, there was evidence there were 
    spoils disposed of on site in violation of that condition. 
 
 Paragraph 13 -  the after-the-fact  permit  contained  the  condition:  “Any 
    change in material facts, which served as a basis for the 
    issuance of this permit, require modification”.  Respondent 
    arrived on site and had problems uncovering the system, 
    after which he decided to install new drainfield lines. He  
   then went off site and called the Respondent’s crew.  When  
   the crew arrived, they installed the new drainfield lines.    
  Respondent had never called the Department and never   
  modified the permit. 
 
 Paragraph 14 –  the violations were a sanitary nuisance, creating a public 
    health threat and all the other violations are activities  
    conducted without permits or in violations of the permit. 
 
 Attorney Vitunac told the Board there would be no finding in Paragraph 6, 
unless a finding was made in Paragraph 5.  It was the Department’s position if the 
Board made a finding in Paragraph 5, the Board would by law, be required to make 
the finding in Paragraph 6. 
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 Attorney Sullivan commented upon the draft Order on Count II under “Findings 
of Fact and Conclusions of Law” the following summation: 
 
 Paragraph 2 – Respondents agreed they installed a drainfield replace- 
    ment repair without the required permit and  stipulated  
    originally in October, 2010 and have maintained the same 
    position since then. 
 
 Paragraph 3 -  Respondents denied the violation regarding covering the 
    subject drainfield, as it was without an election of remedies 
    both legally and factually without logic behind the argument 
    there was no permit and do all the things the permit  
    required.  He thought it illegal to find a person guilty for not 
    obtaining a permit and then not obtaining an inspection;  
    given you could get a permit and not get an inspection.  He 
    also said it was improper to have a separate violation for 
    not doing something that was an iatrical process apart of 
    the permitting process.   
 
 Paragraph 4 -  Respondents denied for the reasons stated in Paragraph 3. 
 
 Paragraph 5 - Respondents disagreed because there was not any   
    contradicted direct evidence from Mr. McCullers there was 
    a 240 square-feet drainfield.   He stated the Department’s 
    argument was unfair with no standing because the  
    Department could have looked; however, did not look for 
    whatever reason and had no reason not to rely upon Mr. 
    McCullers word. 
 
 Paragraph 6 - Respondents responded there was obviously a sanitary  
    nuisance based upon the undersized drainfield, which they 
    felt the evidence was completely contrary. 
 
 Paragraph 7 - Respondents disagreed for the reasons stated in   
    Paragraphs 4 & 5; stating their belief was if there was a  
    violation of not having a permit, the Respondent could not 
    then be charged with not having a copy of the permit on the 
    job site.  
 
 Paragraph 8 -  Respondents agreed a proper notice was issued to  
    Respondent on March 17, 2010. 
 



 

ECHB - Approved                                                                               August 25, 2011 
C:\Documents and Settings\sjohnson\Local Settings\Temporary Internet 
Files\Content.Outlook\GXPO96XI\ECHB-8 25 11.doc 
 

28

  



 

ECHB - Approved                                                                               August 25, 2011 
C:\Documents and Settings\sjohnson\Local Settings\Temporary Internet 
Files\Content.Outlook\GXPO96XI\ECHB-8 25 11.doc 
 

29

 Paragraph 9 -  Respondents agreed an after-fact permit was applied for.  
    Respondents deny it contained inaccurate information; but 
    was not material by the Department’s admission; the only 
    requirement on the permit was the containers were to be in 
    the drainfield area, which they were.  Respondents  
    acknowledged there was a 2,000 square foot drainfield  
    area wherein the containers complied with Chapter 381, 
     Florida Statute.  
 
 Paragraph 10 - Respondents acknowledged they were in receipt of an  
    after-the-fact permit. 
 
 Paragraph 11 -   Respondents agreed the permit contained the condition:  
    “Expose the tank inlet pipe, outlet pipe, header, and top of 
    each drainfield chamber for inspection”.  Respondents  
    disagreed they failed to comply with this condition.   
    Respondents had exposed the required pipes, header and 
    drainfield chamber, wherein a change was made; however, 
    Respondents disagree there was anything improper about 
    the change.  Respondents object to any violation of the  
    permit, because the drainfield installed complied with the 
    permit. 
  
 Chairperson Hall asked Attorney Sullivan if he had any legal basis for his 
theory of one could not be found liable for failure to have a permit, as well as failure 
to have inspections.  Attorney Sullivan responded he had no specific case law; 
however, he believed the analogy of someone speeding on State Route 60, the 
person could not be charged with speeding every time a certain distance was 
travelled; there was one continuous violation of law.   He continued it may be legal to 
find the Respondent in violation; however, the Respondent could not be punished for 
matters subsumed in a violation to get a permit; because the violation in fact 
recognized the processes were not done. 
 
 Attorney Vitunac advised the standards for practice and disciplinary guidelines 
in 64E6.022 set out an enforcement mechanism which was not being utilized at this 
time, because the matter was going before this Board instead of using that 
enforcement mechanism.  She pointed out there were different levels of permit 
violations: where the contractor initiated work to install, modify, or repair a system, 
when no permit had been issued, and a permit was issued after construction was 
started, but prior to completion of the contracted work; a $500 fine; repeated 
violations, a $500 fine and 90 days suspension or revocation.  She continued 
whereas contracted work was completed without a permit having been issued or no 
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permit application was received until after the contracted work was completed, 
resulted in missed inspections, a fine up to $1,000; and repeated violations were 
revocation of the license. 
 
 Attorney Vitunac pointed out there was a big difference in the gravity between 
not getting the permit and then obtaining the after-the-fact permit, before the system 
was placed into service, before it was covered; and not getting a permit, covering the 
system and placing it into service and then destroying all evidence of the installation; 
hence the submission to the Board, a separate offense. 
 
 Chairman Hall summarized the factual issues being addressed were what the 
unpermitted repair square footage was, whether it was 120 square feet, or whether it 
was 240 square feet. 
 
 Mr. Cahoy commented for the sake of eliminating argument, he proposed 
Number 5 of the Order be eliminated; he was prepared to accept Mr. McCuller’s 
word of having installed four lines at 240 square feet. 
 
 Dr. Zoffer agreed with Mr. Cahoy as it was the Department’s burden to prove 
there were two lines instead of four.  He said he did not believe the burden of proof 
was reached and Paragraphs 5 and 6 should be stricken from the proposed Order.  
 
 Chairman Hall was of the opinion to accept Mr. McCullers’ word there was 240 
square feet; however, the argument against the issue of square footage was when 
Ms. Hoffman went to inspect, there was not 240 square feet on the north side; 
hence, there was not a way to verify the square feet ever existed; and in fact, the 
activity of adding four additional lines in spots, which immediately prior to the 
inspection, was suspicious. 
 
 Mr. Cahoy was willing to accept Mr. McCullers’ position on Paragraph 12 of 
the proposed Order, wherein he hauled the spoil material off site and what was 
found on site was insignificant, accidental, as every stone could not have been 
picked up. 
 
 Chairman Hall was not satisfied it was actual spoils because there was 
testimony rock was found and no testimony the rock was from the initial aggregate in 
the septic system. 
 
 Mr. Walther agreed to scratch Paragraph 12 of the Order. 
 
 Dr. Zoffer asked to review Number 11 of the Order wherein it was questioned 
whether the reference was made to the initial 240 square feet drainfield system or 
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was the reference made to the new drainfield system as roughly 300 square feet. 
 
 Attorney Vitunac responded the old drainfield, the initial drainfield, under the 
terms of the after-the-fact permit, was supposed to have been exposed and the 
proposed Order said the Respondents failed to comply with the exposure; however, 
conducted new repair.  She told the top of each chamber of the southern section 
was not exposed and the Department was not required to auger to find where the 
sections were or to verify the location.  She continued the permit condition required 
the drainfield uncovered and the northern section was not only not uncovered, it was 
removed. 
 
 Dr. Zoffer and Mr. Cahoy both accepted Ms. Hoffman’s testimony of what she 
inspected as exposed and what was not exposed.  
 
 Chairman Hall summarized the finding of facts was the initial subject 
unpermitted repair of 240 square feet in size; however, there was subsequent 
removal of 120 square feet, with an additional 180 square feet added. 
 
 Mr. Walther pointed out the northern original 120 square feet was not verified 
as installed; therefore the Board had only testimonial evidence by Mr. McCullers.   
 
 Mr. Cahoy and Dr. Zoffer agreed the 120 square feet was present. 
 
 Chairman Hall provided a working substitution of Finding of Facts Number 5 of 
the Order as the Board agreed in January, 2010 there was an unpermitted repair 
which consisted of installation of two northern chamber lines of 120 square feet and 
two southern chamber lines of 120 square feet of drainfield.  She summarized as a 
separate Finding of Fact would read: “Prior to the April 7, 2010 inspection, 
Respondents damaged and removed the 120 square feet of the northern section 
without contacting the Department. 
 
 Attorney Vitunac said for simplification purposes, the Department would 
withdraw the contention of the drainfield was undersized and would stipulate the 
Respondents’ testimony as far as installing a northern section was expectable. 
 
 Discussion ensued regarding the legality of Paragraphs 2 and 3 of the 
proposed Order. 
 

ON MOTION BY Mr. Cahoy, SECONDED BY Dr. Zoffer, 
the members voted unanimously (5-0) to accept the 
Findings of Fact and Conclusions of Law in the 
proposed Order, paragraphs 1 through 4, 7 through 11 
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and 13 through 15. 
 

 Discussion ensued regarding penalties. 
 

ON MOTION BY Mr. Cahoy, SECONDED BY Mr. 
Walther, the members voted unanimously (5-0) to 
impose Thirty-five Hundred Dollars ($3,500) in civil 
penalties to be due and payable on or before 
September 25, 2011, as follows: 
 

  Violation of Chapter 381.0065(4), Florida 
Statues, and Chapter 64E-6.003(1), and 64E-
6.022(1)(b), Florida Administrative Code, as well 
as paragraph 4 of the Stipulation approved by 
Hearing Board Order dated January 29, 2003 in 
Environmental Control Hearing Board Case No. 
360-02;  $500.00 fine; and, 

 Violation of Chapter 64E-6.003(3), Florida 
Administrative Code, and Chapter 381, Florida 
Statutes; $500.00 fine; and, 

 Violation of paragraph 5 of the Stipulation 
approved by Hearing Board Order dated 
January 29, 2003, in the Environmental Control 
Hearing Board Case No. 360-02; and, 

 Violation of Chapters 64E-6.015 and 64E-
6.004(2) and (3), Florida Administrative Code, 
and Chapter 64E-6.015 and 64E-6.004(2) and (3), 
Florida Administrative Code, and Chapter 381, 
Florida Statues, and in violation of the 
referenced Notice to Correct Violation; $500.00 
fine; and, 

 Failure to comply with the after-the-fact permit 
condition:  “Expose the tank inlet pipe, outlet 
pipe, header, and top of each drainfield 
chamber for inspection”, in violation of 
Chapters 64E-6, Florida Administration Code, 
and Chapter 381, Florida Statutes, and in 
violation of the referenced Notice to Correct 
Violation; $500.00 fine; and, 

 Failure to comply with the after-the-fact permit 
condition:  “Any change in material facts, 
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which served as a basis of the issuance of this 
permit, require the applicant to modify the 
permit application”, in violation of Chapters 
64E-6, Florida Administration Code, and 
Chapter 381, Florida Statutes, and in violation 
of the referenced Notice to Correct Violation; 
$500.00 fine. 
 

Case No. 488-11 – Gwinn, Inc., dba Sunset Café et al  
 

 Attorney Vitunac referred the Board to page 43 of the Board’s backup of an 
Order entered June 8, 2011, which required Respondent to pay a One Thousand 
Dollar ($1,000.00) civil penalty fine and submit an application for an Annual 
Operating Permit for the grease trap in accordance with Indian River County 
Ordinance No. 90-23, Section VIII, by June 22, 2011.  She relayed failure to submit 
same, Respondent would be fined One Hundred Dollars ($100.00) per day. 
 

ON MOTION BY Dr. Zoffer, SECONDED BY Mr. Cahoy, 
the members voted unanimously (5-0) to enter an 
Order providing confirmation of the Annual Operating 
Permit had been filed, with the One Thousand Dollar 
($1,000) civil penalty fine due and payable. 

 
CONTINUANCES 
 
Case #487-11 – Vero Texaco, Ltd.  
 
 Attorney Vitunac reported to the Board the abandonment of the petroleum 
storage tanks on said property, wherein the Petitioners were awaiting receipt of a 
Closure Assessment.  She continued upon receipt of the Closure Assessment, the 
Health Department would determine whether or not cleanup activities were required. 
 
 Mr. Charles Vogt III, Environmental Specialist III with the Health Department 
stated the Respondent was able to keep the canopy upon cleanup. 
 
 Attorney Vitunac shared the Health Department felt this matter was moving 
forward and recommended a continuance of the case to the next meeting of ECHB 
on December 1, 2011. 
 

ON MOTION BY Dr. Zoffer, SECONDED BY Mr. 
Walther, the members voted unanimously (5-0) to 
continue the case until the Board’s next scheduled 
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meeting of December 1, 2011.   
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Other Matters 
 

 Attorney Vitunac announced her resignation, effective September 1, 2011.  
She expressed her pleasure in working with each Board member. 
 
Adjournment 
 
 There being no further business, the meeting adjourned at 4:32 p.m. 


