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ENVIRONMENTAL CONTROL HEARING BOARD 
 
 
The Indian River County (IRC) Environmental Control Hearing Board (the 

Board) held a meeting at the County Administration Building, Commission 
Chambers, 1801 27th Street, Vero Beach, Florida on Thursday, April 4, 2013 at 
12:30 p.m. 

 
Present were members: Chairperson Cynthia Hall, Attorney Appointee; Dr. 

Philip Glade, Medical Doctor Appointee; Patrick Walther, Engineer Appointee; and 
Dr. Richard Baker, Member-at-Large.  

 
Absent was Richard Cahoy, Member-at-Large (excused). 
 
Also present was Florida Department of Health, IRC Environmental Health 

(the Department) staff: Jennifer Peshke, Legal Counsel; Cheryl Dunn, Environmental 
Health Manager; Charles Vogt, Environmental Specialist; and Reta Smith, Recording 
Secretary.   
 
Call to Order  

 
Chairperson Hall called the meeting to order at 12:30 p.m. 
 

Roll Call by Secretary 
 

The secretary called the roll and advised the Board a quorum was present.   
 
Consideration of December 6, 2012 Minutes 
 
 Dr. Glade pointed out on page one, paragraph two his name was misspelled 
as there was only one “l” in Philip.  

 
ON MOTION BY Dr. Glade, SECONDED BY Dr. Baker, 
the members voted unanimously (4-0) to approve the 
minutes of December 6, 2012 as amended.  

 
Additions-Deletions to Agenda  
 

The agenda was approved as presented with no additional or deletions. 
 
Swearing In of Those Who Intend to Testify  
 
 The secretary administered the testimonial oath to those present who wished 
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to testify at the meeting.   
 
HEARINGS 
 
Case #495-12 – Glendale Trade Center, Inc. 
 
 Respondent Attorney Charles Sullivan Jr., Registered Agent and President of 
Glendale Trade Center, Inc. (Glendale), stated there was a previous determination of 
violation by the Board and a timetable was set for the removal of some abandoned 
petroleum tanks on the subject property, with the removal being predicated on the 
belief that the tanks were single walled tanks.  He explained IRC regulations 
required removal of single walled tanks within two years of being placed out of 
service and double walled tanks within five years, noting the previous owner had 
abandoned the business in 2009 or 2010. 
 
 The Respondent advised there was no way of knowing if the tanks were single 
or double walled based upon them being underground and therefore it was assumed 
they were single walled; however it turned out the tanks were double walled and had 
since been removed by the Respondent.  He related Glendale had been fined 
$2,500.00 based on the belief that the tanks were single walled; but in reality there 
was no violation because double walled tanks were allowed five years to comply and 
he asked the Board for a refund of the fine amount.    
 
 Attorney Peshke submitted into evidence a report from Delta Petroleum 
stating the tanks were double walled; however she noted the same company put the 
tanks into the ground and based on the age of the tanks and the time they were 
installed it was assumed they would have been single walled tanks.  She maintained 
it was the Respondent’s burden of proof to establish the facts were otherwise than 
what was alleged by the Petitioner; and that had never occurred, even though the 
hearing had been continued three times at the request of the Respondent and the 
Department had spent a lot of time on the case. 
 
 Attorney Peshke pointed out there was still the more pressing issue of a 
second open violation on the property of FAC:Ch. 62-761.400(3) for failure to 
provide the required financial responsibility for storage tanks containing or having 
contained regulated substances, and the penalty for this violation was $5,000.00.  
She submitted evidence showing three different reports; with the latest as recent as 
January 17, 2013, indicating the facility was out of compliance on the second 
violation.  
 
 Attorney Peshke stated it was the Department’s position due to the fact there 
had been no burden of proof to refute the fact the tanks were not single walled; there 
were methods of abandonment other than tank removal; and the presence of the 
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second violation that carried a $5,000.00 fine; the Department believed the fine was 
much less than it could have been and should stand. 
 
 Mr. Charles Vogt, IRC Environmental Specialist, reviewed Exhibits “A” through 
“E” on file in the Commission office.  He testified by law all fuel storage tanks were 
required to have third party liability insurance in the event there was a discharge, 
and one of the violations associated with the subject property was the fact it had not 
been insured since the Respondent had obtained title.   
     
 Respondent Sullivan said it was his position financial responsibility was not an 
issue because the property had been abandoned.  It was his understanding the 
financial liability responsibility was for operators of gas stations who may be 
insolvent, and in this case there was never a suggestion Glendale could not cover 
the cleanup and was prepared to pay the cost if necessary; and the issue never 
came up.  
 
 Attorney Peshke stated it was not the entity’s choice but was required by law.   
 
 Respondent Sullivan felt Glendale had demonstrated financial responsibility 
because his family was personally known to Mr. Vogt and the big concern of the 
Department was that the tanks needed to be removed.  He stressed Glendale had 
done everything the Department wanted, although perhaps not as fast as the Board 
had ordered; however the time element was based on a mistaken belief there were 
single walled tanks.   
 
 Attorney Peshke acknowledged the Respondent was correct as to the first 
violation since the tanks were not what they were thought to be; however the second 
violation that carried a DEP penalty of $5,000.00 still stood, and the Board had fined 
Glendale $2,500.00 for both violations.  She pointed out the length of time the 
Department had dealt with the case, noting at any time the Respondent could have 
done due diligence to rebut the argument; however he had not done so. 
 
 Discussion followed. 
 
 Chairman Hall was inclined to believe a significant reduction of the fine was in 
order.  Dr. Glade opined the assumption regarding the tanks was made by both 
parties and it was up to the Board to decide on the severity of the second violation.  
 
 Chairman Hall was not sure if there was a precedent for the Board to reduce a 
fine after it had been paid.  Attorney Peshke related it would have to go to the Board 
of County Commissioners for approval; however the ECHB could revise its Order 
and make a recommendation. 
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Mr. Walther noted the Order executed on December 14, 2012 had a civil 
penalty of $2,500.00 for both violations and since the tanks were removed on 
January 21, 2013, he recommended cutting the initial fine into two parts.   
 

ON MOTION BY Mr. Walther, SECONDED BY Dr. 
Baker, to split in half the initial penalty of $2,500.00 
that had already been paid and return $1,250.00 to the 
Respondent.     

 
 Discussion ensued. 
 

ON AMENDED MOTION BY Mr. Walther, AMENDED 
SECOND BY Dr. Baker, the Board voted unanimously 
(4-0) to adopt the Order as listed on pages 11 through 
13 of the backup, with the changes in the Findings of 
Fact, Section #6 to indicate that tanks at the 
Respondent’s facility were double walled and not in 
violation of the first Order.  On page 12 after “It is 
therefore ORDERED as follows:” #2 should read:  
“The previously ordered civil penalty of $2,500.00 
which has been paid at this time by Respondent shall 
be modified to $1,250.00 due to the outstanding 
violation of FAC:Ch. 62-761.400(3), etc.” 

 
Case #505-13 – Alberto Rendon 
 
 Chairman Hall announced the Respondent was not present and asked the 
Department to proceed with its case.  Attorney Peshke reviewed the factual 
information which is on file in the Commission office. 
 
 Attorney Peshke related the issue before the Board today was based on a 
nuisance complaint about unsanitary conditions regarding a failing drainfield and 
septic system on the subject property and after a Department inspection the 
Respondent was personally served on February 28, 2013.  Attorney Peshke 
reported in October, 2011 a permit application was turned down by the Department 
because there was not enough room where the company, Best Septic, was trying to 
place the drainfield.   
  
 Mr. Vogt submitted aerial pictures and other photographs into evidence, and 
noted there were structures built without permits constructed on the unobstructed 
area where the septic system needed to go.  He advised on September 27, 2012 he 
had investigated the site in conjunction with the City of Fellsmere and the DEP and 
discovered multiple trucking operations and vehicle repair was being done on the 
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property.  Mr. Vogt pointed out waste was being improperly disposed of and effluent 
was visibly flowing off the property and into the right-of-way swale.  He added on 
October 25, 2012 he was told by the City of Fellsmere officials there was also a 
problem with a washing machine discharging into the same area with effluence 
going off site.   
 
 Mr. Vogt reported on December 17, 2012 he revisited the site and explained to 
the Respondent that he needed to remove structures for the repair to the drainfield 
and in the meantime he needed to continue to pump the septic system.  He 
confirmed at an inspection done on April 3, 2013 nothing had been done towards 
compliance. 
 
 Discussion followed about what the solution would be. 
 

ON MOTION BY Dr. Glade to accept the Order as 
written providing for a civil penalty of $1,500.00 for the 
violation of Ch. 386.041, Florida Statutes and Ch. 64E-
6001(4) of the Florida Administrative Code; and an 
additional $3,000.00 suspended penalty if the 
Respondent does not come into compliance within 30 
days from the date of the Order.  

 
 The motion died for lack of a second.       

 
 Mr. Walther expressed concern that 30 days would not be enough time for the 
Respondent to correct the situation.   
 
 Ms. Dunn explained some of the possible problems with the property and 
where a new drainfield could go.  She did not know what the situation was with the 
tank and if there was any damage from the vehicular traffic.  She stated the tank 
could be leaking because of a failed drainfield and even though the septic tank 
contractor had certified the tank because of the time that had elapsed since it was 
certified and the amount of vehicular traffic the thank would have to be pumped out 
again and examined for its integrity.  
 

Ms. Dunn said a decision would be made at that time whether or not the actual 
septic tank could be maintained, and if so whether to put in a drainfield or if a pump 
tank would have to go in and a drainfield go to an open area where there could be 
some other set back issues.  She stressed the importance of the septic tank being 
pumped out during the time discussions were taking place for a more permanent 
solution.   

 
ON MOTION BY Chairperson Hall, SECONDED BY Dr. 
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Glade, the Board voted unanimously (4-0) to adopt the 
Order as written providing for a civil penalty of 
$1,500.00 for the violation of Ch. 386.041, Florida 
Statutes and Ch. 64E-6001(4) of the Florida 
Administrative Code; and an additional $5,000.00 
suspended penalty if the Respondent does not come 
into compliance within 30 days from the date of the 
Order.  The Respondent shall coordinate with the 
Department within seven days of receipt of this Order 
and provide weekly pump out records.        

  
ON AMENDED MOTION BY Chairperson Hall, 
AMENDED SECOND BY Dr. Glade, the Board voted 
unanimously (4-0) to adopt the Order as written 
providing for a civil penalty of $1,500.00 for the 
violation of Ch. 386.041, Florida Statutes and Ch. 64E-
6001(4) of the Florida Administrative Code; and an 
additional $5,000.00 suspended penalty if the 
Respondent does not come into compliance within 45 
days from the date of the Order.  The Respondent 
shall coordinate with the Department within seven 
days of receipt of this Order and provide weekly pump 
out records.        

  
Case #499-12 – Dewey Root/Poodles By Dewey 
  
 Attorney Peshke recalled at the last meeting she had advised the Board Mr. 
Root had passed away and she would be presenting the members with a proposed 
amended Order.   She reviewed the factual information which is on file in the 
Commission office. 
 

ON MOTION BY Dr. Glade, SECONDED BY Mr. 
Walther, the Board voted unanimously (4-0) to 
approve the amended draft Order as presented. 

 
APPROVAL OF STIPULATIONS 
 
Case #506-13 – Wabasso Tackle LLC 
 
 Chairperson Hall stated she had a conflict of interest in this Case and had 
submitted form 8B, which is on file in the Commission office.  She indicated she 
would abstain from chairing or voting on this matter, and it was decided Dr. Baker 
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would act as Chairman. 
 
 Attorney Peshke reviewed the Stipulation contained in the backup on file in the 
Commission office.   

 
ON MOTION BY Dr. Glade, SECONDED BY Mr. 
Walther, the Board voted unanimously (3-0) to 
approve the Order as presented.  Chairperson Hall 
abstained. 

 
OTHER MATTERS 
 
 There were none.   
 
ADJOURNMENT 
 
 There being no further business, the meeting adjourned at 2:25 p.m. 
 
 

 
 
 
 
 
  


