
PLANNING AND ZONING COMMISSION (P&Z) 

Sam Zimmerman-District 2 Jens Tripson-District 3 
Jonathan Day-District 4 Brad Emmons-District 5 
Todd Brognano-Member at Large George F. Hamner, Jr.,-Member at Large 

Carol Johnson - Non-voting liaison School Board 

Donna A. Keys-District 1, Chairman 

The Planning and Zoning Commission will meet at 7:00 p.m. on THURSDAY, April 14, 2011, in 
the Connty Commission Chambers of the County Administration Building, 1801 27th Street, Vero 
Beach. 

THE PLANNING AND ZONING COMMISSION SHALL ADJOURN NO LATER THAN 11 :00 
P.M. UNLESS THE MEETING IS EXTENDED OR CONTINUED TO A TIME CERTAIN BY A 
COMMISSION VOTE. 

ITEM#! 

ITEM#2 

ITEM#3 

AGENDA 

CALL TO ORDER AND PLEDGE OF ALLEGIANCE 

APPROVAL OF MINUTES 

A. February 24, 2011 

ITEM ON CONSENT 

A. Indian River Park of Commerce: Request to modify the phasing schedule 
for the Indian River Park of Commerce. Vero Beach Industrial, LLC, Owner. 
Knight, McGuire & Associates, Inc., Agent. Located west of I-95 at the 
northwest corner of SR60 and 98th Avenue. Zoning Classification: PD, 
Planned Development. Land Use Designation: C/I, Commercial/Industrial. 
(AA-l l-04-39 / 97030086-66410) [Quasi-Judicial] 
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ITEM#4 

ITEM#5 

ITEM#6 

ITEM#7 

ITEM#8 

ITEM NOT ON CONSENT 

A. Beach Cove: Request for preliminary plat and major site plan approval for 
Phase 2 of the Beach Cove mobile home park. Beach Cove Properties, Inc., 
Owner. Culpepper & Terpening, Inc., Agent. Located on the north side of 
99th Street west of the FEC Railroad. Zoning Classification: RMH-8 
Residential Mobile Home District (up to 8 units/acre). Land Use Designation: 
MHRP (Mobile Home Rental Park up to 8 units/acre). Proposed density: 4.08 
units/acre (all phases). (96040173 / SP-MA-08-10-44) [Quasi-Judicial) 

COMMISSIONERS MATTERS 

PLANNING MATTERS 

A. Staff update on David Damerau's appeal (Code Case 2010050118) 

B. Planning Information Package 

ATTORNEY'S MATTERS 

ADJOURNMENT 

ANYONE WHO MAY WISH TO APPEAL ANY DECISION, WHICH MAY BE MADE AT THIS 
MEETING, WILL NEED TO ENSURE THAT A VERBA TIM RECORD OF THE PROCEEDINGS 
IS MADE, WHICH INCLUDES THE TESTIMONY AND EVIDENCE ON WHICH THE APPEAL 
IS BASED. 

ANYONE WHO NEEDS A SPECIAL ACCOMMODATION FOR THIS MEETING MUST 
CONTACT THE COUNTY'S AMERICANS WITH DISABILITIES ACT (ADA) COORDINATOR 
AT 772-226-1223, (TDD #772-770-5215) AT LEAST 48 HOURS IN ADVANCE OF THE 
MEETING. 

Meeting may be broadcast live on Comcast Cable Channel 27 -- may be rebroadcast continuously Saturday 7:00 p.m. 
until Sunday morning 7:00 a.m. Meeting broadcast same as above on Comcast Broadband, Channel 27 in Sebastian. 
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:r.T£(Y) 2A 
PLANNING AND ZONING COMMISSION 

There was a meeting of the Indian River County {IRC) Planning and Zoning 
Commission (P&Z) on Thursday, February 24, 2011 at 7:00 p.m. in the Commission 
Chambers of the County Administration Building, 1801 2th Street, Vero Beach, 
Florida. You may hear an audio of the meeting; review the meeting agenda, 
backup material and the minutes on Indian River County website 
www.ircgov.com/Boards/PZC/2011. 

Present were members: Donna Keys, District 1 Appointee; Sam 
Zimmerman, District 2 Appointee; Jens Tripson, District 3 Appointee; Jonathan 
Day, District 4 Appointee; Brad Emmons, District 5 Appointee; and Todd 
Brognano, Member-at-Large. 

Absent was Carol Johnson, non-voting School Board Liaison and George 
Hamner, Jr., Member-at-Large (both excused). 

Also present was IRC staff: Melissa Anderson, Assistant County Attorney; 
Bob Keating, Community Development Director; Stan Boling, Planning Director; 
John McCoy, Senior Planner; Roland DeBlois, Environmental Planning & Code 
Enforcement Chief; and Darcy Vasilas, Recording Secretary. Others present: 
Freddie Woolfork, Progressive Civic League, Shane Cook, James Stags, Annie 
Smith, Wyndolyn Ripp and Quinton Williams, interested parties. 

Call to Order and Pledge of Allegiance (6:58 p.m.) 

Vice Chairman Keys called the meeting to order and led all in the Pledge of 
Allegiance. She introduced and welcomed Todd Brognano, Brad Emmons and 
Jonathan Day as new members to the Commission. 

Election of Chairman and Vice Chairman 

ON MOTION BY Mr. Tripson, SECONDED BY Mr. 
Zimmerman, the members voted unanimously (6-0) to 
elect Ms. Donna Keys as Chairman for 2011. (6:59 
p.m.) 

ON MOTION BY Todd Brognano, SECONDED BY Mr. 
Emmons, the members voted unanimously (6-0) to 
elect Mr. Sam Zimmerman as Vice Chairman for 2010. 
(7:00 p.m.) 
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Approval of Minutes 

ON MOTION BY Mr. Tripson, SECONDED BY Mr. 
Brognano, the members voted unanimously (6-0) to 
approve the minutes of the meeting of December 9, 
2010, as presented. (7:00 p.m.) 

The secretary administered the testimonial oath to those present who wished 
to speak at tonight's meeting on any quasi-judicial items. 

Public Discussion 

Chairman Keys read the following into the record: 

A. David Damerau's appeal of a decision by the community development 
director that a nonconforming junk yard/salvage yard use at 441 O 45th 

Street has ceased for more than one year and cannot be re
established (Code Case 2010050118) 
[Quasi-Judicial] 

Melissa Anderson, Assistant County Attorney, noted for the record she sent 
Mr. Bruce Barkett, Attorney for the Appellant, as well as the Commission and staff, 
Memorandum dated February 23, 2011 regarding nonconforming uses, a copy of 
which is on file in the Commission Office. She made a caveat to the referenced 
memorandum, which she discussed with Attorney Bruce Barkett, when she 
referenced a presumption of correctness on the part of staff decision; this reference 
was not meant as to their determination of facts; but as to their interpretation of the 
law. She advised the facts needed to be determined by this Commission; however, 
their interpretation of the law has a presumption of correctness. 

Attorney Anderson announced should any Commission Member have any ex 
parte communication, those communications were to be revealed at this time, as 
well as a statement as to whether or not it would influence your decision today. No 
communications were revealed. 

Mr. Roland DeBlois, IRC Chief, Environmental Planning & Code Enforcement 
reviewed the information contained in his memorandum dated February 11, 2011 
and gave a PowerPoint presentation, copies of which are on file in the Commission 
Office. 

Mr. Bruce Barkett, Attorney for Applicant, objected to Mr. DeBlois' reference 
to property appraiser records obtained, as the property appraiser is not present to 
discuss his records; making the evidence inadmissible hearsay and irrelevant. 
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Attorney Anderson argued this was an administrative hearing wherein 
hearsay was allowed and the Commission could consider the referenced 
documents for a limited context in which it was introduced. She said the appellant 
could take judicial notice of the records. 

Mr. DeBlois mentioned in reviewing attachments of his memorandum, an 
evaluation of a pre-application conference in June 2007, was not included in the 
backup; however, was on record with the County Planning Office and on file with 
the Commission Office. 

Mr. Bob Keating, Community Development Director responded in the 
affirmative, to Mr. Tripson's question whether adjoining property owners were 
contacted and questioned as to whether any business was going on. 

Mr. Tripson referenced the sales receipts and questioned whether it was 
necessary to charge for sales tax on used items. Mr. DeBlois referred to a licensing 
requirement on the State level, through the Department of Revenue, called 
"Secondhand Dealers"; however, it was not confirmed whether the Appellant had 
such license. 

Mr. DeBlois responded to Mr. Zimmerman's question of how long the 
Appellant had existed as salvage yard that the business had been at its location 
since at least 1984, probably before that time. 

Mr. Zimmerman questioned what was the standard of proof to be determined. 
Attorney Anderson replied as the trier of fact, one must determine whether the 
evidence presented by both sides was competent, substantial, and such competent 
and substantial evidence, by a preponderance of evidence, would be by 51 %. 

Chairman Keys opened the public hearing at 7:28 p.m. 

Mr. Barkett disputed the standard of proof was preponderance of evidence; 
however, it was not whether one side or another proved their case, it was the 
burden of staff to prove a succession activity for a continuing one-year period of 
time. 

Mr. Barkett introduced Attorney Doug Vitunac, co-counsel for Appellant. 

Attorney Vitunac questioned Mr. DeBlois about what specific period of time 
was the succession of use. Mr. DeBlois confirmed the reported dates were from 
January, 2007 through July, 2009. He explained the May, 2009 date was the 
settlement agreement date, the August 8th date was the Appraiser and Property 
Appraiser records indicating vacant and industrial. Attorney Vitunac restated 
Attorney Barkett's objection. 
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Attorney Vitunac asked if the settlement agreement indicated the salvage 
yard was closed. Mr. DeBlois said it was implied through the indication the 
agreement said it would be re-opened. Mr. DeBlois confirmed the agreement did 
not indicate what period of time the salvage yard was closed. 

Attorney Vitunac inquired of Mr. DeBlois to tell whether the person who 
complained operates a salvage yard in the same IL district. Mr. DeBlois advised it 
was an anonymous telephone call which initiated the complaint. 

Attorney Vitunac stated nowhere in the complaint did it say for what period of 
time it may have been closed. 

Attorney Vitunac posed several questions to Mr. DeBlois regarding the 
evidence and documentation Mr. DeBlois had provided. 

Attorney Vitunac discussed Definitions Section 901 of County Code; 
specifically the definition of junkyard, located in Section 901.03, a copy of which is 
on file in the Commission Office. 

Attorney Barkett introduced Mr. David Damerau of 812 NW 18
T Street, Ft. 

Lauderdale, Florida, who confirmed ownership of the property discussed in this 
case, since 2005. 

Mr. Damerau testified it was an operating junkyard when he purchased the 
property for which he had, and continues to maintain, an active occupational 
license. 

Attorney Barkett showed several photographs to Mr. Damerau to identify and 
presented a lease indicating the property was used as a salvage yard from June 
2008 through May 201 O; however, the tenant fulfilled the lease until about 
October/November of 2009; wherein he was evicted. He also introduced Florida 
Power and Light bills from December 2006 continuously through November 2008. 

Mr. Damerau responded negatively to Mr. Zimmerman's inquiry of whether 
he was aware of County Code Section 904.02 when this case began. 

Mr. Zimmerman referred to an unsigned Affidavit included in the meeting 
backup and requested whether Mr. Damerau would sign the affidavit. Mr. Damerau 
signed and submitted the Affidavit into evidence. 

Mr. Damerau complained of chest pain and excused himself from the 
meeting at 8:00 p.m. 
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Attorney Barkett submitted Florida Power & Light bills, the commercial lease 
and photographs into the record 

Mr. Shane Cook, 868 Schuman Drive, Sebastian, worked next door to the 
property and testified the property needed to be cleaned up and pointed out the 
licenses Mr. Damerau was required to have for the purported business. 

Mr. Emmons asked Mr. DeBlois whether Mr. Damerau had the required 
licenses necessary to be in business as a secondhand dealer, or secondary metal 
recycling. Mr. DeBlois said that information was not in hand and would have posed 
the question to Mr. Damerau under oath had he been present. 

Mr. Cook testified he bought scrap metal from the yard when it closed in 2005 
and the sales tickets produced by the Appellant should show sales tax because 
every sale in the State of Florida required sales tax on a used part, which created a 
cross-referenced record by an item transaction number; showing taxes have been 
paid for the sale. 

Mr. Emmons questioned staff whether there was any evidence the Appellant 
filed taxes on the transactions; wherein Mr. DeBlois responded the information was 
not provided. 

Attorney Anderson assisted Chairman Keys with clarification as to whether or 
not the Appellant paid taxes would determine whether it was a legitimate business 
would go to the competence and substance of the evidence of what staff was 
presenting and whether Appellant could rebut what was presented. 

Mr. Barkett cross-examined Mr. Cook. 

Chairman Keys questioned if the business was operating illegally was it 
considered a business. Attorney Anderson replied the business would have to 
conform to the laws of the State of Florida and County to be considered a business. 

Mr. DeBlois read into the record, a printout from the Florida Department of 
Revenue website an article regarding requirements of secondhand dealers 
requirements. He stated he was not aware of whether the Appellant had the permit 
and the question would have been posed if the Appellant was present and under 
oath. 

Mr. James Stags, General Manager for Mr. Damerau, testified he was in 
business as a junk or salvage yard since 2005 continually. 

Ms. Annie Smith-Pryor, 4655 43rd Court, Vero Beach, testified she lived 
behind the junkyard for the past 35 years and it had been very quiet at the junkyard. 
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Mr. Quinton Williams, 4675 43rd Court, Vero Beach, testified he also lived 
behind the junkyard for 20 years and he had not seen any activity at the junkyard 
for more than a year. 

Mr. Freddie Woolfork, Progressive Civic League, asked for conformity in 
protocol to keep the properties kept up. 

Chairman Keys closed the public hearing at 9:01 p.m. 

ON MOTION BY Mr. Tripson, SECONDED BY Mr. 
Emmons, the members voted unanimously (6-0) to table 
this item until staff could determine licensing. 

Chairperson Keys called a recess at 9:04 p.m. and reconvened the 
meeting at 9:11 p.m. 

Public Hearings 

Chairman Keys read the following into the record: 

A. County Initiated Request to Amend Comprehensive Plan 
Future Land Use Element Policy 1.16 to Allow up to 25% 
Recreational Vehicle Use in Mobile Home Rental Parks of 
less than 20 Acres in Size [Legislative]. (9:12 p.m.) 

Mr. Sasan Rohani, IRC Chief, Long-Range Planning, gave a PowerPoint 
presentation on the proposed addition to the Comprehensive Plan Text 
Amendment, a copy of which is on file in the Commission Office. 

Mr. Tripson requested the definition of a RV and whether it needed to be self 
propelled. Mr. Stan Boling, Planning Director stated the definition of recreational 
vehicle would allow a pull behind or a motorized. 

Mr. Tripson asked what was the maximum period an RV was allowed to park 
in a mobile home park. Mr. Rohani advised there was not a maximum time frame. 

Chairman Keys asked about regulations for mobile homes in mobile home 
parks wherein the mobile homes were required to have skirting all around and tie 
downs. Mr. Boling confirmed those were requirements for mobile homes; not for 
vehicles that could be moved on and off the site. 
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Mr. Boling advised if these changes were made it would allow a park owner 
to come in and apply for the change. He said this would involve a minor site plan 
approval, and would not require them to accept RVs; it will be a choice of the park 
owners, not something automatically happening. 

Mr. Day questioned how many total slots it would involve per park. Mr. 
Boling responded it varied park to park with different densities; however, it would be 
25 to high 30's for the parks. 

Chairman Keys opened the public hearing at 9:23 p.m. 

Wyndolyn Ripp, Heron Cay, 1400 90th Avenue, Vero Beach, asked whether a 
designated area would be set aside in each of the parks. Mr. Boling stated the 
spaces needed to be shown on a site plan and it could be one section or even two 
sections, depending on the layout. 

Ms. Ripp referred to Florida Mobile Home Act; Florida Statute Ch. 1723, 
which defined what a mobile home park and what mobile homes were. She 
questioned whether having RVs in a mobile home park would allow the park 
continue to be considered a mobile home park. 

Ms. Ripp defined a mobile home park as a use of land in which lots or spaces 
were offered for rent or lease for the placement of mobile homes, wherein the 
primary use of the park was residential. She further defined mobile homes as 
residential structures designed to be used as a dwelling and not originally sold as a 
recreational vehicle. 

Mr. Boling advised in the terms of the County it would be treated as a mobile 
home park; however, if it were to have an impact on how the parks were to be 
designated by the State, it would be another question for the owner to review with 
the State. 

Attorney Anderson was familiar with the Statute and advised the section 
being discussed had to do with the rights of the property owners in a mobile home 
park; however, it did not affect the zoning necessarily as it related to the County. 

Mr. Bill Gorman, Tanglewood Village Manager, described problems they 
have had in the older parks where the lots were smaller and could accommodate 
the RV's better than the newer larger mobile homes. He said the grandfathered-in 
RV's and mobile homes in Tanglewood Village worked harmoniously and were 
agreeable to the change. 
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Mr. Day asked about the 25% cap. Mr. Gorman explained the cap would 
allow refurbishment and newer homes into the community, while maintaining the 
flavor of the community. 

Mrs. Teddie Eaton, Vice President of the Board at Tanglewood requested 
approval of the amendment. 

Mr. Brian Ellis, President of the Co-op at Tanglewood requested approval of 
the amendment. 

Chairman Keys closed the public hearing at 9:39 p.m. 

ON MOTION BY Mr. Zimmerman, SECONDED BY Mr. 
Brognano, the members voted unanimously (6-0) to 
approve staff's recommendation to recommend the 
Board of County Commission approve the proposed 
comprehensive plan text amendment. 

Chairman Keys read the following into the record: 

B. A-1 Walee Recycle Center: Luisa Garcia's request for 
special exception use approval for a demolition debris 
facility and for administrative permit use approval for 
an associated recycling facility to be known as A-1 Walee 
Recycle Center. Located at 6350 9th Street, SW, on the 
north side of 9th Street SW, east of 66th Avenue. Zoning 
Classification: A-1, Agricultural 1 (up to 1 unit per 5 
acres), Land use designation: AG-1, Agricultural (up 
to 1 unit per 5 acres). (2000090170-66004/SP-SE-11-
01-01) [Quasi-Judicial] 

Chairman Keys advised the Commission this item required two votes: for the 
administrative permit and for the special exception. 

Mr. John McCoy, Senior Planner, summarized his memorandum dated 
February 14, 2011 and gave a PowerPoint presentation on the Special Exception 
Use and Administrative Permit Use for the A-1 Walee demolition, debris and 
recycling, copies of which are on file in the Commission Office. 

Mr. Day inquired whether the design of the buffers included noise and visual. 
Mr. McCoy advised the buffers were designed for mostly visual, but would have 
some noise-reducing benefits. 
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Mr. Tripson asked if the wood products were recycled, would the mulch be 
sold or go to the landfill. Mr. McCoy responded it was his understanding mulch 
would be produced as a usable product for sale on the open market. 

Mr. Tripson questioned whether a sidewalk would be required. Mr. McCoy 
explained a widening project for Oslo Road was planned over the next several 
years; however, it only approached 58th Avenue and would transition after 58th 

Avenue. He further said the sidewalk and bikeway plan did call for the sidewalk to 
go essentially to 1-95 Interstate; whereby it was anticipated A-1 Walee would utilize 
the bonding out option in lieu of actual sidewalk construction. 

Mr. Zimmerman asked if this was an appropriate area for this business. Mr. 
Bob Keating, Community Development Director confirmed it was an appropriate 
location because of the AG zoning, which allowed uses not appropriate in the 
urbanized areas, it was on an arterial road, close to the landfill. He said there were 
safeguards to minimize or mitigate any off-site impacts. 

Chairman Keys asked how did the roll-off unloading work. Mr. McCoy 
explained the Department of Environmental Protection (DEP) required tipping on a 
hard surface, something like concrete or asphalt, to ensure it did not get into the 
ground; and then sorted. 

Chairman Keys inquired if the dust control was for the recycling or the 
demolition. Mr. McCoy explained it was primarily for the processing; either the 
mulching or concrete crushing but also applied to stockpiles. 

Chairman Keys asked about the 25-foot height standard for piles. Mr. McCoy 
responded the standard was based upon a fire department criterion. 

Chairman Keys questioned whether the buffer was constructed of wood or 
concrete. Mr. McCoy responded it was shown as a wall, which was usually a type 
of masonry or hard panel. 

Chairman Keys opened the public hearing at 10:00 p.m. 

Mr. Robert Combes, Citrus Springs, 396 W. Tangerine Square, SW., Vero 
Beach listed negatives of the facility location. 

Mr. Zimmerman asked about compatibility with surrounding residential 
neighborhoods. 

Mr. Boling mentioned the AG zoning went as far as 58th Avenue, more than a 
half mile to the east, with Citrus Springs being farther east of 58th Avenue. 
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Mr. McCoy advised notices were mailed to surrounding landowners and this 
hearing was published in the newspapers; yet there had not been any responses 
received by staff to date. 

Mr. Tripson commented he thought the project was a good use for the 
property given where the site was located and because the property was once 
used as a packinghouse. He further commented the site was more than 1/2 mile 
from Citrus Springs and the·county exceeded the criteria for notification of 300 feet. 

Mr. Joseph Bittle, Schulke, Bittle & Stoddard provided information of how the 
business would operate. 

Mr. Bittle responded affirmatively to Mr. Day's question of whether 
contractors would be bringing waste to the site. He further responded any 
hazardous waste would handled by the standards required by the DEP. 

Mr. Emmons posed a question about fire and mitigation; wherein, Mr. Bittle 
explained a sprinkler system would be in place with dust suppression methods 
utilized. 

Mr. Bittle mentioned the site would have a four-foot berm and four-foot wall 
combination with a required substantial landscape buffer around the entire site to 
cut down on the noise and vibration. 

Mr. Louis Schacht of 2260 Vero Beach Avenue, owner of property west of the 
project site was in favor of the project. He suggested the county look into a 
potential industry corridor in that area and attract an Oslo Road/Interstate 95 exit to 
the County. 

Chairman Keys closed the public hearing at 10:10 p.m. 

Chairman Keys listed her concerns to include: 

• the possibility of 25-foot high stacks of material, when in an industrial 
area required the area to be screened; and, 

• under the definition section, the demolition debris site was defined as 
property utilized by special trade contractors primarily engaged in 
wrecking and demolition of buildings and other structures; she 
questioned whether the demolition debris belonged in that section. 

ON MOTION BY Mr. Tripson, SECONDED BY Mr. 
Brognano, the members voted unanimously (6-0) to 
recommend to the County Commissioners they approve 
the special exception. 
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ON MOTION BY Mr. Zimmerman, SECONDED BY Dr. Day, 
the members voted unanimously (6-0) to grant the 
administrative permit use for the approval of the 
proposed recycling facility subject to the County 
Commissioners approval. 

Commissioner Matters 

There was none. 

Planning Matters 

Mr. Boling mentioned since the Commission's last meeting, the Board 
of County Commissioners approved in January 2011, the PD modification to 
Pointe West for the school site consistent with this Commission's 
recommendation. 

Attorney's Matters 

There was none. 

Adjournment 

There being no further business, the meeting adjourned at 10:20 p.m. 

Donna Keys, Chairman Date 

Darcy Vasilas, Recording Secretary Date 
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INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

CONSENT AGENDA 
(QUASI-JUDICIAL) 

TO: The Honorable Members of the Planning and Zoning Commission 

RTMENT HEAD CONCURRENCE: 

Robert M. Keating, AI P; Co ity Development Director 

THROUGH: Stan Boli~CP; Planning Director 

FROM: John W. McCoy, AICP; Senior Planner, ~e~~velopment 

DATE: April 4, 201 I 

SUBJECT: Vero Beach Industrial LLC's Request to Modify the Phasing Schedule for the 
Indian River Park of Commerce [AA-11-04-39 / 97030086-66410] 

It is requested that the data herein presented be given formal consideration by the Planning and 
Zoning Commission at its regular meeting of April 14, 20 I 1. 

DESCRIPTION & CONDITIONS 

On February 17, 2004, the Board of County Commissioners approved a conceptual and preliminary 
PD plan and rezoning for a multiple phase industrial park known as the Indian River Park of 
Commerce. As approved, the Park is to be constructed in phases. At this time, portions of the Park 
infrastructure have been substantially constructed, but are not yet completed. Presently, there is one 
building (CVS Distribution Center) in the Park, and that building is accessed via 98th Avenue, a 
paved county road that lies on the east perimeter of the Park. The 143 acre Park is located west ofl-
95 at the northwest comer of SR60 and 98th Avenue. 

On January 31, 2011, the applicant's agent, Knight McGuire & Associates, Inc., filed an 
administrative approval application lo modify the phasing schedule for development of the Park. 
According to the applicant, the phasing schedule modification is needed because of delays due to the 
economy and a change in ownership. For multi-phase projects that require platting, the Planning & 
Zoning Commission has the ability to approve phasing schedules that allow for project phasing up to 
a total of20 years. The PZC is now to consider approval of the subject phasing modification request. 
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ANALYSIS 

At this time, the applicant is requesting that the Phase IA completion date be extended to January 
2012, that the Phase lB completion date be extended to January 2021, and that the Phase 2 
completion date be extended to January 2024. While Phase IA consists ofright-of-way dedications 
and some minor improvements, Phase lB consists of infrastructure improvements for the eastern 
portion of the overall development. Phase 2 consists of infrastructure improvements for the western 
portion of the overall development. 

The currently approved and proposed phasing is summarized in the table below. 

Current Phasing Proposed Phasing 
Phase IA AU!:!USt 2004 January2012 
Phase I August 2004 January 2021 
Phase II . To be determined January 2024 

If approved, the modified phasing schedule will affect only the deadlines for completing 
improvements and platting phases, and the developer will be allowed to complete improvements and 
phases in advance of the schedule deadlines. As proposed, these phasing schedule changes will not 
affect any project design, conditions, or parameters of the project. Therefore, all original conditions 
of PD approval will continue to apply to the project (see attachment #4) if the phasing schedule 
request is approved. 

In this case, the phasing modification request was reviewed by all departments that reviewed the 
original PD application. Although minor amendments have been made to the LDRs since the project 
was initially reviewed and approved, the Technical Review Committee (TRC) members agree that 
the LDR amendments are not significant enough to require revisions or redesign of the project. 
Accordingly, all TRC members have reviewed and approved the phasing modification request and 
recommend that the Planning and Zoning Commission approve the revised phasing schedule. 

RECOMMENDATION 

Based on the above analysis, staff recommends that the Planning and Zoning Commission approve 
the modified phasing schedule with the following condition: 

I. That all original PD approval conditions shall apply. 

Attachments: 

1. Request Letter 
2. Location Map 
3. List of Approval Conditions 
4. Plat & Phasing Layout 
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David S. Knight, P.E. 
Scott B. McGuire, P.E. 

April 7, 2011 

John McCoy, AICP 

Knight, McGuire & Associates, Inc. 
Consulting Engineers and Planners 

80 Royal Palm Pointe, Suite 401 
Vero Beach, Florida 32960 

Indian River County Planning Department 
1801 27th Street 
Vero Beach, FL 32960 

Re: Indian River Park of Commerce Preliminary PD 
PD-04-01-01IAA-04-11-166 

Dear Mr. McCoy: 

Phone: (772) 569-5505 
Fax: (772) 569-1455 

On January 31, 2011, our office requested modifications to the phasing schedule on the approved 
preliminary plat for the Indian River Park of Commerce. Upon further consideration, we would like to 
request additional time to complete the phases than what was previously requested in the January 2011 
letter. The phasing schedule we are requesting the County consider as an administrative approval to the 
approved preliminary plat is as follows: 

Phase 1A (completion and dedication of 98th Avenue) 
Commencement: Jan 2011 
Completion: Jan 2012 

Phase 1 B (remainder of Phase 1) 
Completion: Jan 2021 

Phase 2 Completion: Jan 2024 

Besides correcting the property owner and modifying the phasing schedule, there are no other requested 
changes to the preliminary plat. Please feel free to contact us at our office if you have any questions. 

Sincerely, 

Alyson C. Metcalfe, AICP 
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INDIAN RIVER COUNTY 
COMMUNITY DEVELOPMENT DEPARTMENT 

1840 25th Street, Vero Beach FL 32960 
772-226-1237 / 772-978-1806 fax 

www.ircgov.com 

February 28, 2004 

Mr. Dave Knight, P.E. 
Knight, McGuire & Associates, Inc. 
80 Royal Palm Pointe #401 
Vero Beach, FL 32960 

RE: Park of Commerce PD Rezoning Request 
PD-04-01-01 I 97030086-37269 

Dear Dave: 

At its regular meeting of Tuesday, February I 7, 2004, the Board of County Commissioners 
approved the above referenced request, as presented, by a vote of 4-1 with the following conditions: 

I. Prior to issuance of a land development permit (LDP) for Phase I, the applicant shall: 

a. Obtain planning staff approval of the final landscape design for all required 
buffers and the final design of the lighting plan, and 

b. Enter into a developer's agreement to provide for the off-site traffic 
improvements listed in the approved traffic study, and 

c. Provide a copy of the off-site drainage easement which is satisfactory to the 
County Attorney's office. 

d. Provide a truck routing plan that is acceptable to County Traffic Engineering 

Note: Item "a" includes buffering that is to occur on the east side of the new 98th 

Ave. and authorization from the Indian River Farms Water Control District to allow 
the planting, as presented at the February 17

th meeting. 

2. Prior to the issuance of a certificate of completion, the applicant shall: 

a. Complete all required traffic and off-site pedestrian improvements listed in 
the approved traffic study for the respective phase, and 

b. Install all required landscape buffers for the respective phase, and 

c. Complete or bond all required pedestrian improvements. 

F:\Community Dcvc!opmcnt\Uscrs\CurDcv\BCC\2004 BCC\park of Com1m:~ci BCC Appruv~I Lctter.d0<:: 
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provide"access to the property to the north along the new segment of 981 

Ave. so that dump truck traffic will be eliminated on the old segment of 98th 

Ave within Vero Tropical Gardens 

3. Via the final plat for the respective phase, the applicant shall: 

a. Dedicate 30' ofright-of-way for 98th Avenue and 102nd Avenue, and 

b. Dedicate a limited access easement as depicted on the preliminary PD plan. 

Your next step is to apply for preliminary PD plan approval. Should you have any questions, please 
do not hesitate to contact me at 567-8000, extension 1242. 

Sincerely, . 

1.VM½ 
John W. McCoy, AICP 
Senior Planner 

Attachment: Approved rezoning Ordinance No. 2004-006 

cc: Robert M. Keating, AICP 
Stan Boling, AICP 
Chris Kafer, P.E. 

· Chris Mora, P.E. 
Jim Davis, P.E. 
Glenn Schuessler 
Erik Olson P .E. 
Steve Doyle P.E. 
Gordon Sparks P.E. 
Bruce Barkett 
Will Collins 
Adrian Real Estate 

F:\Community Dcvclopmcnt\Users\CurOcv\BCC\2004 BCC\Park ofCommcrcei BCC Approval Lcltcr.do,c 
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INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

::CTc/Yl 4A 
PRELIMINARY 

PLAT/SITE PLAN 
NOT ON CONSENT 
(QUASI-JUDICIAL) 

TO: The Honorable Members of the Planning and Zoning Commission 

D 

Robert M. Keating, A CP 
Community Develop ent Director 

,415 
THROUGH: Stan Boling, AICP 

Planning Director 

FROM: John W. McCoy, AICP::f\JM 
Senior Planner, Current Development 

DATE: April 4, 2011 

SUBJECT: Beach Cove Properties, Inc's. Request for Preliminary Plat and Major Site Plan 
Approval for Phase 2 of the Beach Cove Mobile Home Park 
[96040173 / SP-MA-08-10-44] 

It is requested that the data herein presented be given formal consideration by the Planning and Zoning 
Commission at its regular meeting of April 14, 2011. 

DESCRIPTION & CONDITIONS: 

Culpepper & Terpening, Inc., on behalf of Beach Cove Properties, Inc., is requesting preliminary plat and 
major site plan approval for phases IIA and JIB of a mobile home park known as "Beach Cove". The 
subject site is located on the north side of99th Street just west of the FEC Railroad and is zoned RMH-8, a 
zoning district which permits mobile home development. Under RMH-8 district regulations, preliminary 
plat and major site plan approval are required for the proposed development. The preliminary plat and 
subsequent land development permit (LDP) will control development of the project. 

In this instance, the applicant is proposing to develop the second phase of an existing mobile home park. 
While Phase IIA is located in a currently vacant area at the east end of the park and will contain 6 new 
mobile home lots and some common recreational improvements, Phase IIB is located on currently vacant 
land that lies immediately west and north of the existing park, and will contain 43 new mobile home lots. 

Approved and developed in the early 1970's, the existing Beach Cove mobile home park presently 
contains 80 mobile homes located on individual rental spaces. Consistent with then existing county 
regulations, the existing phase (Phase I) was approved through the site plan process and is not platted. 
Pursuant to current county regulations, Phases IIA and IIB will be platted to create actual lots for rental 
spaces. 

F:\Community Development\Users\CurDev\P&Z\2011\Beach Cove PZC report.rtf 1 



Beach Cove Subdivision Data: 

• Project Area: Phase I: 
Phase II (IIA and IIB): 
Overall: 

13.79 acres 
17.80 acres 
31.59 acres 

• Number of Lots: Existing: 
Phase IIA: 

80 Lots (unplatted rental spaces) 
6 Lots (to be platted) 

Phase IIB: 43 Lots (to be platted) 
Total 129 Lots 

• Density: Allowed: 8.00 units/acre 
Proposed: 4.08 units/acre (all phases) 

• Minimum Lot Size: Required: 5,000 sq. ft. 
Proposed: 5,000 sq. ft. 

• Minimum Lot Width: Required: 50 feet 
Proposed: 50 feet 

ANALYSIS: 

1. Size of Subdivision Area: 17.80 acres (Phases IIA and IIB) 

2. Zoning Classification: RMH-8 Residential Mobile Home District, (up to 8 units/acre) 

3. Land Use Designation: MHRP (Mobile Home Rental Park up to 8 units/acre) 

4. Phasing: The project is proposed to be constructed in two phases: Phase IIA and Phase IIB. 

5. Density: Overall: 4.08 units/acre (all phases) 

6. Surrounding Land Use and Zoning: 
North: Tower & communications site, Borrow pit & mining operation/County (A-1, RM-6, IL); 

City of Sebastian (RS-I 0) 
South: Vacant/ RM-6 
East: Industrial Bldg/IL 
West: Drainage right-of-way, Sebastian Highlands/RS-IO 

7. Traffic Circulation: The project site will use the mobile home park's existing access point on 99th 

Street. For access to Phase IIB, existing streets will be extended and looped through the overall 
site. Traffic Engineering has approved use of the existing access point and the overall internal 
circulation plan. 

As reflected in the project traffic study, the 49 new lots will generate 245 average daily trips. That 
study has been approved by Traffic Engineering and indicates that no off-site traffic improvements 
are required for the proposed project. Therefore, no off-site improvements are required, and none 
are proposed. 

F:\Community Development\Users\CurDev\P&Z\2011\Beach Cove PZC report.rtf 2 



8. Stormwater Management: Public Works has approved the conceptual stormwater management 
plan and will review the project's detailed stormwater management plan with the subsequent land 
development permit (LDP). The stormwater management system proposes to use a single wet 
stormwater tract which will outfall into an adjacent drainage right-of-way located within the City 
of Sebastian. Prior to issuance of an LDP, the applicant will need to obtain authorization from the 
City of Sebastian for the proposed outfall. 

9. Utilities: The site is required to connect to County water and sewer services, and the applicant 
proposes those connections. Those utility provisions have been approved by the County 
Department of Utility Services and the Department of Health. 

10. Dedication and Improvements: 

• Sidewalks: A 4' wide sidewalk will be provided along the internal roads in Phase IIB. 

• Street Lights: Streetlights will be provided at all street entrances, intersections, and curves and 
will be owned and maintained by a private property owners association. 

• Stormwater and Recreation Tracts: Stormwater tracts and easements will be the responsibility 
of the park owner. 

11. Environmental Issues: 

• Wetlands: There are 1.08 acres of existing jurisdictional wetlands on the subject site. The 
applicant is not proposing to impact any of the identified wetlands, and is proposing an upland 
buffer along the west edge of the wetlands. 

• Native Upland Set-aside: Although the site was used as a citrus grove in the past and has 
some new vegetation growth, environmental planning staff has verified that no native upland 
communities exist on this site. Therefore, county native upland set-aside requirements do not 
apply. 

12. Perimeter Buffers and Setbacks: Buffering is required and proposed as follows: 

Perimeter Minimum Required Buffer Pronosed Buffer 
East (adjacent to Industrial) Type "C" buffer with 40' wide Type "C" buffer with 40' setback 

building setback 
West (adjacent to Right-of-way Type "B" buffer with 40' Type "B" buffer with 40' setback 
and Sebastian Highlands) setback 
North (adjacent to Vacant, Type "B" buffer with 40' Type "B" buffer with 40' setback 
residential in Sebastian) setback 
South (adjacent to vacant A-1 Type "C" buffer with 40' Type "C" buffer with 40' setback 
and RM-6 tower site) setback 

Note: All buffer requirements are met 
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13. Site Plan: In conjunction with the preliminary plat application, the applicant has submitted a 
major site plan application. The major site plan application depicts the proposed subdivision 
improvements, an RV storage lot, and common recreation tract improvements. The site plan meets 
all of the requirements of Chapter 914. 

14. Concurrency: As required under the county's concurrency regulations, the applicant has applied 
for and obtained a conditional concurrency certificate for the project. The concurrency certificate 
was issued based upon a concurrency analysis and a determination that adequate capacity is 
available to serve this project. The developer will, in accordance with county concurrency 
regulations, be required to obtain final concurrency certificates prior to issuance of mobile home 
set-up permits. 

RECOMMENDATION: 

Based on the above analysis, staff recommends that the Planning and Zoning Commission grant 
preliminary plat and major site plan approval with the following conditions: 

I. That prior to the issuance of a land development permit, the developer shall obtain 
authorization from the City of Sebastian for the proposed drainage outfall. 

2. That prior to the issuance of a certificate of completion for each respective phase (IIA and 
11B), the applicant shall: 

a. Complete all required buffers, and 
b. Complete all required internal sidewalks. 

ATTACHMENTS: 

I. 
2. 
3. 
4. 
5. 

Application 
Location Map 
Site Plan 
Landscape Plan 
Aerial 
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PRELIMINARY PLAT 
APPLICATION FORM 

(PLTP) 
PROJECT NAME (PRINT): Beach Cove (Phase 11- +/- 17.80 acres) 

COMPUTER ASSIGNED PROJECT#: ~6040173 - (p ( J SO ---i------~~------------:----
A S SIGNED FILE#: _P_L_TP_-------------------------'--

CORRESPONDING PRE-APPLICATION CONFERENCE PROJECT NAME AND IRC 
ASSI_GNED FILE NUMBER: SD- 'CJ{ - Q5 - ¢J-:{ 
OWNER: (PRINT) 
Beach Cove Properties, Inc. 

NAME 
78 Powell Street 

ADDRESS 
Brookline, MA 

CITY STATE 
_0_24_4_6 ___ ~ 731 

ZIP PHONE 
(617) 731-1881 

FAX NUMBER 
DanieJEBritton@a~f.com 

EMAIL 
Daniel Britton 

- 3004 

AGENT: (PRINT) 

NA.ME 

ADDRESS 

CITY STATE _____ (__) ___ ---~--
ZIP PHONE 

FAXNUMBER 

EMAIL 

CONTACT PERSON .. ------i CONTACT PERSON ~---------,,.--1 . 2 ~ 

SIGNATURE OF o'w""'NER OR AGENT 

PROJECT ENGINEER: (PRINT) 

Culpepper & Terpening, Inc. 

NAME 
2980 South 25th Street 

ADDRESS 
Fort Pierue. FL 

CITY STATE 
34981 ( 772 ) 464 - 3537 ------

ZIP PHONE 
(772) 464 - 9497 

.FAX NUMBER 
dphillips@ct-eng.com 

EMAIL 
David L. Phillips, P.E. 

CONTACT PER.SON 

C:\Doeumcnts and Scuings\webmaSter\Dcsktpp\Prdiminary Plat App.rtf 

PROJECT SURVEYOR: (PRINT) 

Culpepper & Terpening, Inc. 

NAME 
2980 South 25th Street 

ADDRESS 
Fort Pierce, FL 

STATE CITY 
34981 ( 772 ) 464 -_3_53_7 ___ _ 

ZIP. PHONE 
(772)464 - 9497 

FAXNUMBER 
mowen@ct..eng.com 

EMA{L 
Miohael T. Owen, P.S.M. 

CONT ACT PERSON 

Revised June 2006 J?ru?c: J oC3 
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SITE TAX ID#'S: 
31-39-20-00000-3000-00002.0 

PROJECT USE: Manufactured Home Community 

IS ALL OR A PORTION OF PROJECT IN "ENVIRONMENTALLY SENSITIVE" AREA AS 
ADDRESSED IN THE PROJECT PRE-APPLICATION CONFERENCE? 

YES Yes NO ----
• ZONING:RMH-8 CLUP:M-1 --------------
• TOTAL (GROSS) ACREAGE OF PARCEL:-"3-"1.=65~a"'crcces=------------
• AREA OF DEVELOPMENT (NET) ACREAGE: Phase II~ +/-17.80 acres 
• TOTAL NUMBER OF LOTS: 63 DENSITY (UNITS PER ACRE): 3.54 (Phase 11) 

**PLEASE FILL-OUT APPLICATION SUBMISSION CHECKLIST** 

FOR OFFICE USE ONLY: 
DATE RECEIVED:-,--------c-,---~/ / ___ _ 
DATE APPLICATION COMPLETE: I / ___ _ 
SUBDIVISION FILE NUMBER: SD-_____ _ 
REVIEWING PLANNER: _________________ _ 

PRELIMINARY PLAT 
APPLICATION SUBMISSION CHECKLIST 

NOTE:"N/ A" may be marked in YES column if"Not Applicable" 

MATERIAL 

I. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

Formal Pre-Application Conference Held 

Fee <or= to 10 acres: 
> 10 acres: 

$700.00 
$950.00 

Completed Preliminary Plat Application Fom1 

Ten (10) Copies of the Preliminary Plat 

Two (2) Sealed Site Surveys 

Two (2) aerials of site with project 
overlay, showing surrounding 200 feet 

Two (2) copies of the Owner's Deed 

Letter of Authorization from Owner 
OR Applicant is Owner 

C:\Documents and Settings\webmaster\Desktop\Preliminaty Plat App.rtf Revised June 2006 

YES NO 

X 

X 

X 

X 

X 

X 

Page 2 ofJ 
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TO: 

FROM: 

DATE: 

SUBJECT: 

INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

The Honorable Members of the Planning and Zoning Commission 

DEPARTMENT HEAD CONCURRENCE: 

Robert M. Keating, AICP 
Community Development Di ector 

Roland M. DeBlois, AICP ~ 
Chief of Environmental Planning 
and Code Enforcement 

April 6, 2011 

PLANNING MATTERS 
STAFF UPDATE 

Staff Update on Status of David Damerau's Appeal of a Decision by the Community 
Development Director that a Nonconforming Salvage Yard Use at 4410 45th Street has 
Ceased for More than One Year and Cannot be Reestablished 

It is requested that the data herein presented be given formal consideration by the Planning and Zoning 
Commission at its regular meeting of April 14, 2011. 

BACKGROUND 

The Planning and Zoning Commission (PZC), at its meeting on February 24, 201 I, heard an appeal by David 
Damerau, Registered Agent for 45 th Street Commerce Investments, LLC, owner of property at 44 IO 45th Street, of 
a staff decision that a nonconforming salvage yard use on the property had ceased for one year or more and could 
not be reestablished. The subject property consists of two adjacent parcels, the east of which is zoned IL, Light 
Industrial, which does not allow a junk yard or salvage yard use other than as a "grandfathered" nonconforming 
use. 

At the February meeting, the PZC considered evidence and testimony provided by Mr. Damerau and his 
representatives, by county staff, and by neighboring property owners. A particular issue that was discussed at the 
meeting was whether or not the landowner had maintained state required licenses for a salvage yard/ junk yard 
use on the property, and whether or not the maintenance of such licensing is a legal factor in the PZC's 
determination of the appeal. To that end, the PZC, at the February 24 meeting, voted to table the matter until 
staff could determine the status and legal requirement of state licensing for the "AAA Auto Salvage" business 
(see Attachment 2, unapproved minutes excerpt). 

Since the February meeting, county staff has conducted further research into the licensing issue, has considered 
the evidence and testimony provided at that meeting, and has reviewed case law provided by the landowner's 
attorneys relating to the issue of state licensing. As a result of that research and in consideration of all factors, 
county staff has decided to withdraw its finding that the salvage yard business had ceased for a continuous period 
of one year or more, for reasons explained hereinafter. 
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ANALYSIS 

County Code Section 904.08(1), relating to nonconformities, reads as follows: 

"Section 904. 08. Cessation of nonconformities. 

(I) Cessation of a nonconformity for one year. If, for any reason, a nonconforming use of land, a 
nonconforming structure or an establishment having a site-related nonconformity ceases operation for a 
continuous period of one year or more, all nonconformities shall be considered terminated and shall not 
thereafter be reestablished. This provision shall not be construed to apply to nonconforming single-family 
residential homes. " 

As reflected in testimony at the February PZC meeting by surrounding property owners who frequent the area of 
(or live next to) the subject property, and as evidenced in historical aerials, the day-to-day salvage yard business 
operation on the property virtually ceased a number of years ago (after December 2005, which was the date of the 
latest county aerial available that showed vehicles stored throughout the subject property). Notwithstanding, 
County Code Section 904.08(1) provides that "if. .. a nonconforming use ... ceases operation for a continuous 
period of one year or more ... " (emphasis added), the nonconformity shall be considered terminated. At the 
February PZC meeting, Mr. Damerau presented business receipts and testimony under oath indicating that, 
although the salvage business on the property has not operated on a daily basis over the past several years, 
salvage business transactions have occurred periodically at the property, such that there was no continuous period 
of one year or more in which the business did not operate. Consequently, even though for all practical purposes 
the (daily) salvage yard operation ceased a number of years ago, Mr. Damerau has provided sworn information 
that the operation has, technically, not ceased for a "continuous" period of one year or more. 

State Licensing Requirement 

At the February PZC meeting, testimony from an adjacent salvage yard business owner and information 
presented by staff from the Florida Department of Revenue's (DOR' s) website suggested that Mr. Damerau was 
required to have a state secondhand dealer or secondary metals recycler's license to operate a salvage yard. It was 
undetermined at the time of the February meeting whether or not Mr. Damerau had either such license. 

Since the February meeting, staff has obtained information from the DOR (through the County Sheriffs Office) 
on businesses in the County that are currently licensed as secondhand dealers and/or secondary metals recyclers. 
Staffs finding was that, although other junk yards/ salvage yards on 45 th Street in Gifford have such licenses, 
there is no record of a secondhand dealer license or secondary metals recycler's license for AAA Auto Salvage or 
for any other business at the subject property address. Past records of any such licenses were not readily available 
or forthcoming. 

Although staff did not find any record of a secondhand dealer or secondary metals recycler's license pertaining to 
the subject property, staff has reviewed Florida Statutes on licensing and has concluded that Mr. Damerau does 
not necessarily need either of the two licenses to have a "salvage motor vehicle dealer" operation on his property, 
and such operation would meet the County's definition of a junk yard/ salvage yard use. More specifically, 
Chapter 538, Florida Statutes, relating to secondhand dealers and secondary metals recyclers, defines 
"secondhand dealer" as follows (see Attachment 3): 

"Secondhand dealer" means any person, corporation, or other business organization or entity which is 
not a secondary metals recycler subject to part II and which is engaged in the business of purchasing, 
consigning, or trading secondhand goods." [538.03(l)(a), F.S.] 
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Section 538.03(2)(q), F.S., indicates that secondary dealer licensing requirements do not apply to "a motor 
vehicle dealer as defined in s. 320.27, F.S." Under 320.27, F.S., a "motor vehicle dealer" includes a sub
classification for "salvage motor vehicle dealer" which is defined as follows: 

"Salvage motor vehicle dealer" means any person who engages in the business of acquiring salvaged or 
wrecked motor vehicles for the purpose of reselling them or their parts." 

A "secondary metals recycler" is defined in Section 538.18(8), F.S., as follows: 

"Secondary metals recycler" means any person who: (a) is engaged, from a fixed location or otherwise, 
in the business of gathering or obtaining ferrous or nonferrous metals that have served their original 
economic purpose or is in the business of performing the manufacturing process by which ferrous metals 
or nonferrous metals are converted into raw material products consisting of prepared grades and having 
an existing or potential economic value; or (b) has facilities for performing the manufacturing process by 
which ferrous metals or nonferrous metals are converted into raw material products consisting of 
prepared grades and having an existing or potential economic value, other than by the exclusive use of 
hand tools, by methods including, without limitation, processing, sorting, cutting, classifying, cleaning, 
baling, wrapping, shredding, shearing, or changing the physical form or chemical content thereof." 

Based upon Mr. Damerau's description of his (periodic) business at the February meeting, it appears that his 
business falls under the category of a "salvage motor vehicle dealer," a use which is not subject to secondhand 
dealer licensing. Moreover, the business he described did not entail converting ferrous or nonferrous metals to 
raw material products, so a secondary metals recycler's license is apparently not required for his particular type 
of salvage / junk yard operation. That being said, for Mr. Damerau to be operating as a salvage motor vehicle 
dealer, he would need a state license under that business category. 

To determine if Mr. Damerau had such a license, staff investigated state records and did not find any record of a 
salvage motor vehicle dealer's license for Mr. Damerau, AAA Auto Salvage, or for any other business at the 
subject property. In summary, staffs finding is that, under Florida Statutes, a salvage yard operation on the 
subject property is required to have a state license in one (or more) of three categories: second hand dealer, 
secondary metals recycler, or salvage motor vehicle dealer. In researching state records, county staff did not find 
any record of a state license for Mr. Damerau or his business under any of the three categories. 

As reported at the February PZC meeting, an occupational (business receipt tax) license for AAA Auto Salvage, 
LLC at the subject property has been renewed/ paid annually since 2005. In September 2010, county staff 
researched Florida Division of Corporations records, however, and did not find any record of a business named 
AAA Auto Salvage, LLC. At that time, staff did find record of a business named AAA Auto Salvage, Inc., which 
was involuntarily dissolved in 1983, and a record for AAA Auto Recycling LLC, for which Mr. Damerau is 
identified as the registered agent, which business was voluntarily dissolved in 2007. After bringing this to Mr. 
Damerau' s attention, staff found that AAA Auto Salvage, LLC was subsequently reestablished with the Division 
of Corporations, with a file date of September 23,2010. (The place of business for AAA Auto Salvage, LLC, as 
filed with the Division of Corporations, is identified as 4506 45th Street, which is a previous address that was 
assigned to Mr. Damerau's property prior to the address being change to 441 O 45th Street.) Although there is a 
question as to the timing of Mr. Damerau's filing with the Division of Corporations, his business receipt tax 
status is currently up to date. 

On the issue of how Mr. Damerau' s compliance with state licensing requirements affects the legality of his 
operation as a nonconforming business, Mr. Damerau 's attorneys have provided case law to county attorney staff 
indicating that such licensing should not affect a determination of compliance with local zoning regulations (see 
Attachment 4). In making their argument, Mr. Damerau's attorneys cite cases from other states, which do not 
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necessarily apply in the State of Florida. Notwithstanding, Mr. Damerau's attorneys make a compelling argument 
that "the failure to obtain a [state] license does not terminate a valid nonconforming use, because the power to 
license is distinct from the power to zone." Guy Jr. V. Town of Temple. 956 A2d 272 (N.H. Sup. Ct. 2008). 
For that reason, county staffs conclusion is that, although it appears that Mr. Damerau does not have all of his 
required state licenses, the state licensing issue is separate from and not a factor to consider in this case in 
determining the grandfathered status of Mr. Damerau's nonconforming use. 

Status of Other Code Compliance Issues 

Aside from the issue of continuation of the AAA Auto Salvage nonconforming use at the subject property, which 
staff is herein withdrawing, County Code Enforcement staff and Florida Department of Health staff have 
violation cases pertaining to the subject property on issues of environmental health hazards, pollutants discharge, 
building repair activities without required permits, and change / addition of uses without required site plan 
approval. Those enforcement actions are proceeding separately through the County Code Enforcement Board and 
through the County Environmental Control Hearing Board. 

SUMMARY 

Despite evidence and testimony presented at the February 28, 2011 appeal hearing by staff and by surrounding 
property owners that the salvage yard business at 4410 45th Street has, on all appearances, not been in operation 
for several years, staff is not in a position to refute information provided by Mr. Damerau that he has periodically 
operated his business, such that, technically, the business has not ceased operation for a "continuous" period of 
one year or more. With respect to required state licensing, staff has concluded that, although Mr. Darnerau is 
required to have at least one of three types of state licenses for his salvage business, which it appears he does not 
have, the issue is moot with respect to allowance of his business to continue operating as a nonconforming use, 
based on case law provided by his attorneys. 

RECOMMENDATION 

This memorandum is for informational purposes only; no PZC action is required or recommended. 

ATTACHMENTS 

1. Location map with current zoning. 
2. Unapproved minutes from the February 24, 2011 PZC meeting. 
3. Florida Statutes Sections 538.03, 320.27 and 538.18. 
4. Letter from Mr. Darnerau's attorney regarding the requirement of state licensing as it affects local zoning 

regulations and nonconformities. 
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PLANNING AND ZONING COMMISSION 

There was a meeting of the Indian River County (IRC) Planning and 
Zoning Commission (P&Z) on Thursday, February 24, 2011 at 7:00 p.m. in the 
Commission Chambers of the County Administration Building, 1801 2J1h Street, 
Vero Beach, Florida. You may hear an audio of the meeting; review the meeting 
agenda, backup material and the minutes on Indian River County website 
www.ircgov.com/Boards/PZC/2011. 

Present were members: Donna Keys, District 1 Appointee; Sam 
Zimmerman, District 2 Appointee; Jens Tripson, District 3 Appointee; Jonathan 
Day, District 4 Appointee; Brad Emmons, District 5 Appointee; and Todd 
Brognano, Member-at-Large. 

Absent was Carol Johnson, non-voting School Board Liaison and George 
Hamner, Member-at-Large (both excused). 

Also present was IRC staff: Melissa Anderson, Assistant County Attorney; 
Bob Keating, Community Development Director; Stan Boling, Planning Director; 
John McCoy, Senior Planner; Roland DeBlois, Environmental Planning & Code 
Enforcement Chief; and Darcy Vasilas, Recording Secretary. Others present: 
Freddie Woolfork, Progressive Civic League, Shane Cook, James Stags, Annie 
Smith, Wyndolyn Ripp and Quinton Williams, interested parties. 

Call to Order and Pledge of Allegiance (6:58 p.m.) 

Vice Chairman Keys called the meeting to order and led all in the Pledge 
of Allegiance. She introduced and welcomed Todd Brognano, Brad Emmons 
and Jonathan Day as new members to the Commission. 

Election of Chairman and Vice Chairman 

ON MOTION BY Mr. Tripson, SECONDED BY Mr. 
Zimmerman, the members voted unanimously (6-0) 
to elect Ms. Donna Keys as Chairman for 2011. 
(6:59 p.m.) 

ON MOTION BY Todd Brognano, SECONDED BY Mr. 
Emmons, the members voted unanimously (6-0) to 
elect Mr. Sam Zimmerman as Vice Chairman for 
2010. (7:00 p.m.) 

ATTACHMENT 2 
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Approval of Minutes 

ON MOTION BY Mr. Tripson, SECONDED BY Mr. 
Brognano, the members voted unanimously (6-0) to 
approve the minutes of the meeting of December 9, 
2010, as presented. (7:00 p.m.) 

The secretary administered the testimonial oath to those present who 
wished to speak at tonight's meeting on any quasi-judicial items. 

Public Discussion 

Chairman Keys read the following into the record: 

A. David Damerau's appeal of a decision by the community 
development director that a nonconforming junk yard/salvage yard 
use at 441 0 45th Street has ceased for more than one year and 
cannot be re-established (Code Case 2010050118) 
[Quasi-Judicial] 

Melissa Anderson, Assistant County Attorney, noted for the record she 
sent Mr. Bruce Barkett, Attorney for the Appellant, as well as the Commission 
and staff, Memorandum dated February 23, 2011 regarding nonconforming uses, 
a copy of which is on file in the Commission Office. She made a caveat to the 
referenced memorandum, which she discussed with Attorney Bruce Barkett, 
when she referenced a presumption of correctness on the part of staff decision; 
this reference was not meant as to their determination of facts; but as to their 
interpretation of the law. She advised the facts needed to be determined by this 
Commission; however, their interpretation of the law is a presumption of 
correctness. 

Attorney Anderson announced should any Commission Member have any 
ex parte communication, those communications were to be revealed at this time, 
as well as state whether or not it would influence your decision today. No 
communications were revealed. 

Mr. Roland DeBlois, IRC Chief, Environmental Planning & Code 
Enforcement reviewed the information contained in his memorandum dated 
February 11, 2011 and gave a PowerPoint presentation, copies of which are on 
file in the Commission Office. 
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Mr. Bruce Barkett, Attorney for Applicant, objected to Mr. Deblois' 
reference to property appraiser records obtained, as the property appraiser is not 
present to discuss his records; making the evidence inadmissible hearsay and 
irrelevant. 

Ms. Anderson argued this was an administrative hearing wherein hearsay 
was allowed and the Commission could consider the referenced documents for a 
limited context in which it was introduced. She said the appellant could take 
judicial notice of the records. 

Mr. DeBlois mentioned in reviewing attachments of his memorandum, an 
evaluation of a pre-application conference in June 2007, was not included in the 
backup; however, was on record with the County Planning Office and on file with 
the Commission Office. 

Mr. Bob Keating, Community Development Director responded in the 
affirmative, to Mr. Tripson's question whether adjoining property owners were 
contacted and questioned as to whether any business was going on. 

Mr. Tripson referenced the sales receipts and questioned whether it was 
necessary to charge for sales tax on used items. Mr. Deblois referred to a 
licensing requirement on the State level, through the Department of Revenue, 
called "Secondhand Dealers"; however, it was not confirmed whether the 
Appellant had such license. 

Mr. Deblois responded to Mr. Zimmerman's question of how long the 
Appellant had existed as salvage yard that the business had been at its location 
since at least 1984, probably before that time. 

Mr. Zimmerman questioned what was the standard of proof to be 
determined. Attorney Anderson replied as the trier of fact, one must determine 
whether the evidence presented by both sides was competent, substantial, and 
such competent and substantial evidence, by a preponderance of evidence, 
would be by 51 %. 

Chairman Keys opened the public hearing at 7:28 p.m. 

Mr. Barkett disputed the standard of proof was preponderance of evidence; 
however, it was not whether one side or another proved their case, it was the 
burden of staff to prove a succession activity for a continuing one-year period of 
time. 

Mr. Barkett introduced Attorney Doug Vitunac, co-counsel for Appellant. 
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Attorney Vitunac questioned Mr. DeBlois about what specific period of time 
was the succession of use. Mr. DeBlois confirmed the reported dates were from 
January, 2007 through July, 2009. He explained the May, 2009 date was the 
settlement agreement date, the August 8th date was the Appraiser and Property 
Appraiser records indicating vacant and industrial. Attorney Vitunac restated 
Attorney Barkett's objection. 

Attorney Vitunac asked if the settlement agreement indicated the salvage 
yard was closed. Mr. DeBlois said it was implied through the indication the 
agreement said it would be re-opened. Mr. DeBlois confirmed the agreement did 
not indicate what period of time the salvage yard was closed. 

Attorney Vitunac inquired of Mr. DeBlois to tell whether the person who 
complained operates a salvage yard in the same IL district. Mr. DeBlois advised 
it was an anonymous telephone call which initiated the complaint. 

Attorney Vitunac stated nowhere in the complaint did it say for what period 
of time it may have been closed. 

Attorney Vitunac posed several questions to Mr. DeBlois regarding the 
evidence and documentation Mr. DeBlois had provided. 

Attorney Vitunac discussed Definitions Section 901 of County Code; 
specifically the definition of junkyard, located in Section 901.03, a copy of which 
is on file in the Commission Office. 

Attorney Barkett introduced Mr. David Damerau of 812 NW 1 sT Street, Ft. 
Lauderdale, Florida, who confirmed ownership of the property discussed in this 
case, since 2005. 

Mr. Damerau testified it was an operating junkyard when he purchased the 
property for which he had, and continues to maintain, an active occupational 
license. 

Attorney Barkett showed several photographs to Mr. Damerau to identify 
and presented a lease indicating the property was used as a salvage yard from 
June 2008 through May 201 O; however, the tenant fulfilled the lease until about 
October/November of 2009; wherein he was evicted. He also introduced Florida 
Power and Light bills from December 2006 continuously through November 
2008. 
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Mr. Damerau responded negatively to Mr. Zimmerman's inquiry of whether 
he was aware of County Code Section 904.02 when this case began. 

Mr. Zimmerman produced an unsigned Affidavit and requested whether 
Mr. Damerau would sign the affidavit. Mr. Damerau signed and submitted the 
Affidavit into evidence. 

Mr. Damerau complained of chest pain and excused himself from the 
meeting at 8:00 p.m. 

Attorney Barkett submitted Florida Power & Light bills, the c;ommercial 
lease and photographs into the record 

Mr. Shane Cook, 868 Schuman Drive, Sebastian, lived next door to the 
property and testified the property needed to be cleaned up and pointed out the 
licenses Mr. Damerau was required to have for the purported business. 

Mr. Emmons asked Mr. DeBlois whether Mr. Damerau had the required 
licenses necessary to be in business as a secondhand dealer, or secondary 
metal recycling. Mr. Deblois said that information was not in hand and would 
have posed the question to Mr. Damerau under oath had he been present. 

Mr. Cook testified he bought scrap metal from the yard when it closed in 
2005 and the sales tickets produced by the Appellant should show sales tax 
because every sale in the State of Florida required sales tax on a used part, 
which created a cross-referenced record by an item transaction number; showing 
taxes have been paid for the sale. 

Mr. Emmons questioned staff whether there was any evidence the 
Appellant filed taxes on the transactions; wherein Mr. DeBlois responded the 
information was not provided. 

Attorney Anderson assisted Chairman Keys with clarification as to whether 
or not the Appellant paid taxes would determine whether it was a legitimate 
business would go to the competence and substance of the evidence of what 
staff was presenting and whether Appellant could rebut what was presented. 

Mr. Barkett cross-examined Mr. Cook. 

Chairman Keys questioned if the business was operating illegally was it 
considered a business. Attorney Anderson replied the business would have to 
conform to the laws of the State of Florida and County to be considered a 
business. 
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Mr. DeBlois read into the record, a printout from the Florida Department of 
Revenue website an article regarding requirements of secondhand dealers 
requirements. He stated he was not aware of whether the Appellant had the 
permit and the question would have been posed if the Appellant was present and 
under oath. 

Mr. James Stags, General Manager for Mr. Damerau, testified he was in 
business as a junk or salvage yard since 2005 continually. 

Ms. Annie Smith-Pryor, 4655 43rd Court, Vero Beach, testified she lived 
behind the junkyard for the past 35 years and it had been very quiet at the 
junkyard. 

Mr. Quinton Williams, 4675 43rd Court, Vero Beach, testified he also lived 
behind the junkyard for 20 years and he had not seen any activity at the junkyard 
for more than a year. 

Mr. Freddie Woolfork, Progressive Civic League, asked for conformity in 
protocol to keep the properties kept up. 

Chairman Keys closed the public hearing at 9:01 p.m. 

ON MOTION BY Mr. Tripson, SECONDED BY Mr. 
Emmons, the members voted unanimously (6-0) to 
table this item until staff could determine licensing. 

Chairperson Keys called a recess at 9:04 p.m. and reconvened 
the meeting at 9:11 p.m. 

Public Hearings 

Chairman Keys read the following into the record: 

A. County Initiated Request to Amend Comprehensive Plan 
Future Land Use Element Policy 1 .16 to Allow up to 25% 
Recreational Vehicle Use in Mobile Home Rental Parks of 
less than 20 Acres in Size [Legislative]. (9:12 p.m.) 

Mr. Sasan Rohani, IRC Chief, Long-Range Planning, gave a PowerPoint 
presentation on the proposed addition to the Comprehensive Plan Text 
Amendment, a copy of which is on file in the Commission Office. 
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Statutes & Constitution :View Statutes : Online Sunshine 

Select Year: 2010 

The 2010 Florida Statutes(including Special Session A) 

Title XXXIII 
REGULATION OF TRADE, COMMERCE, 

INVESTMENTS, AND SOLICITATIONS 

538.03 Definitions; applicability.-
(1) As used in this part, the term: 

Chapter 538 

SECONDHAND DEALERS AND 

SECONDARY METALS RECYCLERS 

Page I of3 

View Entire 
Chapter 

(a) "Secondhand dealer" means any person, corporation, or other business organization or entity 

which is not a secondary metals recycler subject to part II and which is engaged in the business of 

purchasing, consigning, or trading secondhand goods. 

(b) "Precious metals dealer" means a secondhand dealer who normally or regularly engages in the 

business of buying used precious metals for resale. The term does not include those persons involved in 

the bulk sale of precious metals from one secondhand or precious metals dealer to another. 

(c) "Secondhand store" means the place or premises at which a secondhand dealer is registered to 

conduct business as a secondhand dealer or conducts business. 

(d) "Consignment shop" means a shop engaging in the business of accepting for sale, on consignment, 

secondhand goods which, having once been used or transferred from the manufacturer to the dealer, 

are then received into the possession of a third party. 

(e) "Acquire" means to obtain by purchase, consignment, or trade. 

(f) "Secondhand goods" means personal property previously owned or used, which is not regulated 

metals property regulated under part II and which is purchased, consigned, or traded as used property. 

Such secondhand goods do not include office furniture, pianos, books, clothing, organs, coins, motor 

vehicles, costume jewelry, cardio and strength training or conditioning equipment designed primarily for 

indoor use, and secondhand sports equipment that is not permanently labeled with a serial number. For 

purposes of this paragraph, "secondhand sports equipment" does not include golf clubs. 

(g) "Transaction" means any purchase, consignment, or trade of secondhand goods by a secondhand 

dealer. 

(h) "Precious metals" means any item containing any gold, silver, or platinum, or any combination 

thereof, excluding any chemical or any automotive, photographic, electrical, medical, or dental 
materials or electronic parts. 

(i) "Department" means the Department of Revenue. 

(2) This chapter does not apply to: 

(a) Any secondhand goods transaction involving an organization or entity registered with the state as 

a nonprofit, religious, or charitable organization or any school-sponsored association or organization 

other than a secondary metals recycler subject to the provisions of part II. 

(b) A law enforcement officer acting in an official capacity. 

(c) A trustee in bankruptcy, executor, administrator, or receiver who has presented proof of such 

status to the secondhand dealer. 
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(d) Any public official acting under judicial process or authority who has presented proof of such 
status to the secondhand dealer. 

(e) A sale on the execution, or by virtue of any process issued by a court, if proof thereof has been 
presented to the secondhand dealer. 

(f) Any garage sale operator who holds garage sales less than 10 weekends per year. 

(g) Any person at antique, coin, or collectible shows or sales. 

(h) Any person who sells household personal property as an agent for the property owner or their 
representative pursuant to a written agreement at that person's residence. 

(i) The purchase, consignment, or trade of secondhand goods from one secondhand dealer to another 

secondhand dealer when the selling secondhand dealer has complied with the requirements of this 
chapter. 

(j) Any person accepting a secondhand good as a trade-in for a similar item of greater value. 

(k) Any person purchasing, consigning, or trading secondhand goods at a flea market regardless of 

whether at a temporary or permanent business location at the flea market. 
(1) Any auction business as defined ins. 468.382(1 ). 

(m) Any business that is registered with the Department of Revenue for sales tax purposes as an 

antique dealer pursuant to chapter 212 and that purchases secondhand goods from the property owner 

or her or his representative at the property owner's residence pursuant to a written agreement that 

states the name, address, and telephone number of the property owner and the type of property 
purchased. 

(n) A business that contracts with other persons or entities to offer its secondhand goods for sale, 

purchase, consignment, or trade via an Internet website, and that maintains a shop, store, or other 

business premises for this purpose, if all of the following apply: 

1. The secondhand goods must be available on the website for viewing by the public at no charge; 

2. The records of the sale, purchase, consignment, or trade must be maintained for at least 2 years; 

3. The records of the sale, purchase, consignment, or trade, and the description of the secondhand 

goods as listed on the website, must contain the serial number of each item, if any; 

4. The secondhand goods listed on the website must be searchable based upon the state or zip code; 

5. The business must provide the appropriate law enforcement agency with the name or names under 

which it conducts business on the website; 

6. The business must allow the appropriate law enforcement agency to inspect its business premises 
at any time during normal business hours; 

7. Any payment by the business resulting from such a sale, purchase, consignment, or trade must be 

made to the person or entity with whom the business contracted to offer the goods and must be made 

by check or via a money services business licensed under part II of chapter 560; and 

8.a. At least 48 hours after the estimated time of contracting to offer the secondhand goods, the 
business must verify that any item having a serial number is not stolen property by entering the serial 

number of the item into the Department of Law Enforcement's stolen article database located at the 

Florida Crime Information Center's public access system website. The business shall record the date and 

time of such verification on the contract covering the goods. If such verification reveals that an item is 
stolen property, the business shall immediately remove the item from any website on which it is being 

offered and notify the appropriate law enforcement agency; or 

b. The business must provide the appropriate law enforcement agency with an electronic copy of the 

name, address, phone number, driver's license number, and issuing state of the person with whom the 

business contracted to offer the goods, as well as an accurate description of the goods, including make, 
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model, serial number, and any other unique identifying marks, numbers, names, or letters that may be 

on an item, in a format agreed upon by the business and the appropriate law enforcement agency. This 

information must be provided to the appropriate law enforcement agency within 24 hours after entering 

into the contract unless other arrangements are made between the business and the law enforcement 
agency. 

(o) Any person offering his or her own personal property for sale, purchase, consignment, or trade via 

an Internet website, or a person or entity offering the personal property of others for sale, purchase, 

consignment, or trade via an Internet website, when that person or entity does not have, and is not 
required to have, a local occupational or business license for this purpose. 

(p) A business whose primary business is the sale, rental, or trade of motion picture videos or video 
games, if the business: 

1. Requires the sellers of secondhand goods to have a current account with the business; 

2. Has on file in a readily accessible format the name, current residential address, home and work 

telephone numbers, government-issued identification number, place of employment, date of birth, 
gender, and right thumbprint of each seller of secondhand goods; 

3. Purchases secondhand goods from the property owner or his or her representative at the place of 

business pursuant to an agreement in writing and signed by the property owner which describes the 

property purchased, states the date and time of the purchase, and states that the seller is the lawful 
owner of the property; 

4. Retains such purchase agreements for not less than 1 year; and 

5. Pays for the purchased property in the form of a store credit that is issued to the seller and is 

redeemable solely by the seller or another authorized user of the seller's account with that business. 
(q) A motor vehicle dealer as defined ins. 320.27. 

(3) This part does not apply to secondary metals recyclers regulated under part II, except for s. 
538.11, which applies to both secondhand dealers and secondary metals recyclers. 

Hi5tory.-5. 2, ch. 89-533; 5.1, ch. 90-192; 5. 1, ch. 90-318; 5. 4, ch. 91-429; 5,202, ch. 92-303; 5.1, ch. 93-97; 5.1, ch. 95 

-287; 5. 745, ch. 97-103; 5. 1, ch. 98-30; 55. 17, 21, ch. 2000-138; 5. 1, ch. 2006-201; 5. 51, ch. 2008-177; 5. 1, ch. 2009-158; 
5. 1, ch. 2009-162. 
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Select Year: 2010 

The 2010 Florida Statutes(including Special Session A) 

Title XXIII 
MOTOR VEHICLES 

Chapter 320 View Entire Chapter 

MOTOR VEHICLE LICENSES 

320.27 Motor vehicle dealers.-

(1) DEFINITIONS.-The following words, terms, and phrases when used in this section have the 

meanings respectively ascribed to them in this subsection, except where the context clearly indicates a 

different meaning: 

(a) "Department" means the Department of Highway Safety and Motor Vehicles. 

(b) "Motor vehicle" means any motor vehicle of the type and kind required to be registered and titled 

under chapter 319 and this chapter, except a recreational vehicle, moped, motorcycle powered by a 

motor with a displacement of 50 cubic centimeters or less, or mobile home. 

(c) "Motor vehicle dealer" means any person engaged in the business of buying, selling, or dealing in 

motor vehicles or offering or displaying motor vehicles for sale at wholesale or retail, or who may 

service and repair motor vehicles pursuant to an agreement as defined ins. 320.60(1 ). Any person who 

buys, sells, or deals in three or more motor vehicles in any 12-month period or who offers or displays for 

sale three or more motor vehicles in any 12-month period shall be prima facie presumed to be engaged 

in such business. The terms "selling" and "sale" include lease-purchase transactions. A motor vehicle 

dealer may, at retail or wholesale, sell a recreational vehicle as described ins. 320.01 (1 )(b)1.-6. and 8., 

acquired in exchange for the sale of a motor vehicle, provided such acquisition is incidental to the 
principal business of being a motor vehicle dealer. However, a motor vehicle dealer may not buy a 

recreational vehicle for the purpose of resale unless licensed as a recreational vehicle dealer pursuant 

to s. 320. 771. A motor vehicle dealer may apply for a certificate of title to a motor vehicle required to 

be registered under s. 320.08(2)(b), (c), and (d), using a manufacturer's statement of origin as 

permitted bys. 319.23(1 ), only if such dealer is authorized by a franchised agreement as defined ins. 

320.60(1 ), to buy, sell, or deal in such vehicle and is authorized by such agreement to perform delivery 

and preparation obligations and warranty defect adjustments on the motor vehicle; provided this 

limitation shall not apply to recreational vehicles, van conversions, or any other motor vehicle 

manufactured on a truck chassis. The transfer of a motor vehicle by a dealer not meeting these 
qualifications shall be titled as a used vehicle. The classifications of motor vehicle dealers are defined 

as follows: 

1. "Franchised motor vehicle dealer" means any person who engages in the business of repairing, 

servicing, buying, selling, or dealing in motor vehicles pursuant to an agreement as defined in s. 320.60 
(1). 

2. "Independent motor vehicle dealer" means any person other than a franchised or wholesale motor 

vehicle dealer who engages in the business of buying, selling, or dealing in motor vehicles, and who may 
service and repair motor vehicles. 

3. "Wholesale motor vehicle dealer" means any person who engages exclusively in the business of 

buying, selling, or dealing in motor vehicles at wholesale or with motor vehicle auctions. Such person 
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shall be licensed to do business in this state, shall not sell or auction a vehicle to any person who is not 

a licensed dealer, and shall not have the privilege of the use of dealer license plates. Any person who 

buys, sells, or deals in motor vehicles at wholesale or with motor vehicle auctions on behalf of a 

licensed motor vehicle dealer and as a bona fide employee of such licensed motor vehicle dealer is not 

required to be licensed as a wholesale motor vehicle dealer. In such cases it shall be prima facie 

presumed that a bona fide employer-employee relationship exists. A wholesale motor vehicle dealer 

shall be exempt from the display provisions of this section but shall maintain an office wherein records 
are kept in order that those records may be inspected. 

4. "Motor vehicle auction" means any person offering motor vehicles or recreational vehicles for sale 
to the highest bidder where buyers are licensed motor vehicle dealers. Such person shall not sell a 

vehicle to anyone other than a licensed motor vehicle dealer. 

5. "Salvage motor vehicle dealer" means any person who engages in the business of acquiring 

salvaged or wrecked motor vehicles for the purpose of reselling them and their parts. 

The term "motor vehicle dealer" does not include persons not engaged in the purchase or sale of motor 

vehicles as a business who are disposing of vehicles acquired for their own use or for use in their 

business or acquired by foreclosure or by operation of law, provided such vehicles are acquired and sold 

in good faith and not for the purpose of avoiding the provisions of this law; persons engaged in the 

business of manufacturing, selling, or offering or displaying for sale at wholesale or retail no more than 

25 trailers in a 12-month period; public officers while performing their official duties; receivers; 

trustees, administrators, executors, guardians, or other persons appointed by, or acting under the 

judgment or order of, any court; banks, finance companies, or other loan agencies that acquire motor 

vehicles as an incident to their regular business; motor vehicle brokers; and motor vehicle rental and 

leasing companies that sell motor vehicles to motor vehicle dealers licensed under this section. Vehicles 

owned under circumstances described in this paragraph may be disposed of at retail, wholesale, or 

auction, unless otherwise restricted. A manufacturer of fire trucks, ambulances, or school buses may 

sell such vehicles directly to governmental agencies or to persons who contract to perform or provide 

firefighting, ambulance, or school transportation services exclusively to governmental agencies without 

processing such sales through dealers if such fire trucks, ambulances, school buses, or similar vehicles 

are not presently available through motor vehicle dealers licensed by the department. 

(d) "Motor vehicle broker" means any person engaged in the business of offering to procure or 

procuring motor vehicles for the general public, or who holds himself or herself out through solicitation, 

advertisement, or otherwise as one who offers to procure or procures motor vehicles for the general 

public, and who does not store, display, or take ownership of any vehicles for the purpose of selling such 

vehicles. 

(e) "Person" means any natural person, firm, partnership, association, or corporation. 

(f) "Bona fide employee" means a person who is employed by a licensed motor vehicle dealer and 

receives annually an Internal Revenue Service Form W-2, or an independent contractor who has a 

written contract with a licensed motor vehicle dealer and receives annually an Internal Revenue Service 

Form 1099, for the purpose of acting in the capacity of or conducting motor vehicle sales transactions as 

a motor vehicle dealer. 

(2) LICENSE REQUIRED.-No person shall engage in business as, serve in the capacity of, or act as a 

motor vehicle dealer in this state without first obtaining a license therefor in the appropriate 
classification as provided in this section. With the exception of transactions with motor vehicle auctions, 

no person other than a licensed motor vehicle dealer may advertise for sale any motor vehicle belonging 
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to another party unless as a direct result of a bona fide legal proceeding, court order, settlement of an 

estate, or by operation of law. However, owners of motor vehicles titled in their names may advertise 

and offer vehicles for sale on their own behalf. It shall be unlawful for a licensed motor vehicle dealer 

to allow any person other than a bona fide employee to use the motor vehicle dealer license for the 

purpose of acting in the capacity of or conducting motor vehicle sales transactions as a motor vehicle 

dealer. Any person selling or offering a motor vehicle for sale in violation of the licensing requirements 

of this subsection, or who misrepresents to any person its relationship with any manufacturer, importer, 

or distributor, in addition to the penalties provided herein, shall be deemed guilty of an unfair and 

deceptive trade practice as defined in part II of chapter 501 and shall be subject to the provisions of 
subsections (8) and (9). 

(3) APPLICATION AND FEE.-The application for the license shall be in such form as may be prescribed 

by the department and shall be subject to such rules with respect thereto as may be so prescribed by it. 

Such application shall be verified by oath or affirmation and shall contain a full statement of the name 

and birth date of the person or persons applying therefor; the name of the firm or copartnership, with 

the names and places of residence of all members thereof, if such applicant is a firm or copartnership; 

the names and places of residence of the principal officers, if the applicant is a body corporate or other 

artificial body; the name of the state under Whose laws the corporation is organized; the present and 

former place or places of residence of the applicant; and prior business in which the applicant has been 
engaged and the location thereof. Such application shall describe the exact location of the place of 

business and shall state whether the place of business is owned by the applicant and when acquired, or, 

if leased, a true copy of the lease shall be attached to the application. The applicant shall certify that 

the location provides an adequately equipped office and is not a residence; that the location affords 

sufficient unoccupied space upon and within which adequately to store all motor vehicles offered and 

displayed for sale; and that the location is a suitable place where the applicant can in good faith carry 

on such business and keep and maintain books, records, and files necessary to conduct such business, 

which will be available at all reasonable hours to inspection by the department or any of its inspectors 

or other employees. The applicant shall certify that the business of a motor vehicle dealer is the 

principal business which shall be conducted at that location. Such application shall contain a statement 

that the applicant is either franchised by a manufacturer of motor vehicles, in which case the name of 

each motor vehicle that the applicant is franchised to sell shall be included, or an independent 

(nonfranchised) motor vehicle dealer. Such application shall contain such other relevant information as 

may be required by the department, including evidence that the applicant is insured under a garage 

liability insurance policy or a general liability insurance policy coupled with a business automobile 

policy, which shall include, at a minimum, $25,000 combined single-limit liability coverage including 

bodily injury and property damage protection and $10,000 personal injury protection. Franchise dealers 

must submit a garage liability insurance policy, and all other dealers must submit a garage liability 
insurance policy or a general liability insurance policy coupled with a business automobile policy. Such 

policy shall be for the license period, and evidence of a new or continued policy shall be delivered to 

the department at the beginning of each license period. Upon making initial application, the applicant 
shall pay to the department a fee of $300 in addition to any other fees now required by law; upon 

making a subsequent renewal application, the applicant shall pay to the department a fee of $75 in 

addition to any other fees now required by law. Upon making an application for a change of location, 

the person shall pay a fee of $50 in addition to any other fees now required by law. The department 

shall, in the case of every application for initial licensure, verify whether certain facts set forth in the 

application are true. Each applicant, general partner in the case of a partnership, or corporate officer 
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and director in the case of a corporate applicant, must file a set of fingerprints with the department for 

the purpose of determining any prior criminal record or any outstanding warrants. The department shall 

submit the fingerprints to the Department of Law Enforcement for state processing and forwarding to 

the Federal Bureau of Investigation for federal processing. The actual cost of state and federal 

processing shall be borne by the applicant and is in addition to the fee for licensure. The department 

may issue a license to an applicant pending the results of the fingerprint investigation, which license is 

fully revocable if the department subsequently determines that any facts set forth in the application are 
not true or correctly represented. 

(4) LICENSE CERTIFICATE.-

(a) A license certificate shall be issued by the department in accordance with such application when 

the application is regular in form and in compliance with the provisions of this section. The license 

certificate may be in the form of a document or a computerized card as determined by the department. 

The actual cost of each original, additional, or replacement computerized card shall be borne by the 

licensee and is in addition to the fee for licensure. Such license, when so issued, entitles the licensee to 

carry on and conduct the business of a motor vehicle dealer. Each license issued to a franchise motor 

vehicle dealer expires annually on December 31 unless revoked or suspended prior to that date. Each 

license issued to an independent or wholesale dealer or auction expires annually on April 30 unless 

revoked or suspended prior to that date. Not less than 60 days prior to the license expiration date, the 

department shall deliver or mail to each licensee the necessary renewal forms. Each independent dealer 
shall certify that the dealer (owner, partner, officer, or director of the licensee, or a full-time employee 

of the licensee that holds a responsible management-level position) has completed 8 hours of continuing 

education prior to filing the renewal forms with the department. Such certification shall be filed once 

every 2 years. The continuing education shall include at least 2 hours of legal or legislative issues, 1 

hour of department issues, and 5 hours of relevant motor vehicle industry topics. Continuing education 

shall be provided by dealer schools licensed under paragraph (b) either in a classroom setting or by 

correspondence. Such schools shall provide certificates of completion to the department and the 
customer which shall be filed with the license renewal form, and such schools may charge a fee for 

providing continuing education. Any licensee who does not file his or her application and fees and any 

other requisite documents, as required by law, with the department at least 30 days prior to the license 

expiration date shall cease to engage in business as a motor vehicle dealer on the license expiration 

date. A renewal filed with the department within 45 days after the expiration date shall be 

accompanied by a delinquent fee of $100. Thereafter, a new application is required, accompanied by 

the initial license fee. A license certificate duly issued by the department may be modified by 

endorsement to show a change in the name of the licensee, provided, as shown by affidavit of the 

licensee, the majority ownership interest of the licensee has not changed or the name of the person 

appearing as franchisee on the sales and service agreement has not changed. Modification of a license 
certificate to show any name change as herein provided shall not require initial licensure or reissuance 

of dealer tags; however, any dealer obtaining a name change shall transact all business in and be 

properly identified by that name. All documents relative to licensure shall reflect the new name. In the 

case of a franchise dealer, the name change shall be approved by the manufacturer, distributor, or 

importer. A licensee applying for a name change endorsement shall pay a fee of $25 which fee shall 

apply to the change in the name of a main location and all additional locations licensed under the 
provisions of subsection (5). Each initial license application received by the department shall be 

accompanied by verification that, within the preceding 6 months, the applicant, or one or more of his or 
her designated employees, has attended a training and information seminar conducted by a licensed 
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motor vehicle dealer training school. Any applicant for a new franchised motor vehicle dealer license 

who has held a valid franchised motor vehicle dealer license continuously for the past 2 years and who 

remains in good standing with the department is exempt from the prelicensing training requirement. 

Such seminar shall include, but is not limited to, statutory dealer requirements, which requirements 

include required bookkeeping and recordkeeping procedures, requirements for the collection of sales 

and use taxes, and such other information that in the opinion of the department will promote good 

business practices. No seminar may exceed 8 hours in length. 

(b) Each initial license application received by the department for licensure under subparagraph (1) 

(c)2. shall be accompanied by verification that, within the preceding 6 months, the applicant (owner, 
partner, officer, or director of the applicant, or a full-time employee of the applicant that holds a 

responsible management-level position) has successfully completed training conducted by a licensed 

motor vehicle dealer training school. Such training must include training in titling and registration of 

motor vehicles, laws relating to unfair and deceptive trade practices, laws relating to financing with 

regard to buy-here, pay-here operations, and such other information that in the opinion of the 

department will promote good business practices. Successful completion of this training shall be 

determined by examination administered at the end of the course and attendance of no less than 90 

percent of the total hours required by such school. Any applicant who had held a valid motor vehicle 
dealer's license continuously within the past 2 years and who remains in good standing with the 

department is exempt from the prelicensing requirements of this section. The department shall have the 

authority to adopt any rule necessary for establishing the training curriculum; length of training, which 

shall not exceed 8 hours for required department topics and shall not exceed an additional 24 hours for 

topics related to other regulatory agencies' instructor qualifications; and any other requirements under 

this section. The curriculum for other subjects shall be approved by any and all other regulatory 
agencies having jurisdiction over specific subject matters; however, the overall administration of the 

licensing of these dealer schools and their instructors shall remain with the department. Such schools 
are authorized to charge a fee. 

(5) SUPPLEMENTAL LICENSE.-Any person licensed hereunder shall obtain a supplemental license for 

each permanent additional place or places of business not contiguous to the premises for which the 

original license is issued, on a form to be furnished by the department, and upon payment of a fee of 

$50 for each such additional location. Upon making renewal applications for such supplemental licenses, 

such applicant shall pay $50 for each additional location. A supplemental license authorizing off· 

premises sales shall be issued, at no charge to the dealer, for a period not to exceed 10 consecutive 

calendar days. To obtain such a temporary supplemental license for off-premises sales, the applicant 

must be a licensed dealer; must notify the applicable local department office of the specific dates and 

location for which such license is requested, display a sign at the licensed location clearly identifying 

the dealer, and provide staff to work at the temporary location for the duration of the off-premises 
sale; must meet any local government permitting requirements; and must have permission of the 

property owner to sell at that location. In the case of an off-premises sale by a motor vehicle dealer 
licensed under subparagraph (1 )(c)1. for the sale of new motor vehicles, the applicant must also include 

documentation notifying the applicable licensee licensed under s. 320.61 of the intent to engage in an 

off-premises sale 5 working days prior to the date of the off-premises sale. The licensee shall either 

approve or disapprove of the off-premises sale within 2 working days after receiving notice; otherwise, 

it will be deemed approved. This section does not apply to a nonselling motor vehicle show or public 

display of new motor vehicles. 
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(6) RECORDS TO BE KEPT BY LICENSEE.-Every licensee shall keep a book or record in either paper or 

electronic form as prescribed or approved by the department for a period of 5 years, in which the 

licensee shall keep a record of the purchase, sale, or exchange, or receipt for the purpose of sale, of 

any motor vehicle, the date upon which any temporary tag was issued, the date of title transfer, and a 

description of such motor vehicle together with the name and address of the seller, the purchaser, and 
the alleged owner or other person from whom such motor vehicle was purchased or received or to whom 

it was sold or delivered, as the case may be. Such description shall include the identification or engine 

number, maker's number, if any, chassis number, if any, and such other numbers or identification marks 

as may be thereon and shall also include a statement that a number has been obliterated, defaced, or 
changed, if such is the fact. When a licensee chooses to maintain electronic records, the original paper 

documents may be destroyed after the licensee successfully transfers title and registration to the 

purchaser as required by chapter 319 for any purchaser who titles and registers the motor vehicle in this 

state. In the case of a sale to a purchaser who will title and register the motor vehicle in another state 

or country, the licensee may destroy the original paper documents after successfully delivering a 

lawfully reassigned title or manufacturer's certificate or statement of origin to the purchaser and after 
producing electronic images of all documents related to the sale. 

(7) CERTIFICATE OF TITLE REQUIRED.-For each used motor vehicle in the possession of a licensee and 

offered for sale by him or her, the licensee either shall have in his or her possession or control a duly 

assigned certificate of title from the owner in accordance with the provisions of chapter 319, from the 

time when the motor vehicle is delivered to the licensee and offered for sale by him or her until it has 

been disposed of by the licensee, or shall have reasonable indicia of ownership or right of possession, or 

shall have made proper application for a certificate of title or duplicate certificate of title in 

accordance with the provisions of chapter 319. A motor vehicle dealer may not sell or offer for sale a 

vehicle in his or her possession unless the dealer satisfies the requirements of this subsection. 

Reasonable indicia of ownership shall include a duly assigned certificate of title; in the case of a new 
motor vehicle, a manufacturer's certificate of origin issued to or reassigned to the dealer; a 

consignment contract between the owner and the dealer along with a secure power of attorney from the 

owner to the dealer authorizing the dealer to apply for a duplicate certificate of title and assign the 

title on behalf of the owner; a court order awarding title to the vehicle to the dealer; a salvage 

certificate of title; a photocopy of a duly assigned certificate of title being held by a financial institution 

as collateral for a business loan of money to the dealer ("floor plan"); a copy of a canceled check or 

other documentation evidencing that an outstanding lien on a vehicle taken in trade by a licensed dealer 

has been satisfied and that the certificate of title will be, but has not yet been, received by the dealer; 

a vehicle purchase order or installment contract for a specific vehicle identifying that vehicle as a trade

in on a replacement vehicle; or a duly executed odometer disclosure statement as required by Title IV of 

the Motor Vehicle Information and Cost Savings Act of 1972 (Pub. L. No. 92-513, as amended by Pub. L. 
No. 94-364 and Pub. L. No. 100-561) and by 49 C.F.R. part 580 bearing the signatures of the titled 
owners of a traded-in vehicle. 

(8) PENALTY.-Any person found guilty of violating any of the provisions of this section is guilty of a 

misdemeanor of the second degree, punishable as provided ins. 775.082 ors. 775.083. 
(9) DENIAL, SUSPENSION, OR REVOCATION.-

(a) The department may deny, suspend, or revoke any license issued hereunder or under the 

provisions of s. 320.77 ors. 320.771 upon proof that an applicant or a licensee has: 

1. Committed fraud or willful misrepresentation in application for or in obtaining a license. 
2. Been convicted of a felony. 

http://www.leg.state.fl.us/Statutes/index.cfm? App_ mode=Display _ Statute&Search _ String... 3/11/2011 



Statutes & Constitution : View Statutes : Online Sunshine Page 7 of IO 

3. Failed to honor a bank draft or check given to a motor vehicle dealer for the purchase of a motor 
vehicle by another motor vehicle dealer within 10 days after notification that the bank draft or check 

has been dishonored. If the transaction is disputed, the maker of the bank draft or check shall post a 

bond in accordance with the provisions of s. 559.917, and no proceeding for revocation or suspension 
shall be commenced until the dispute is resolved. 

4.a. Failed to provide payment within 10 business days to the department for a check payable to the 

department that was dishonored due to insufficient funds in the amount due plus any statutorily 

authorized fee for uttering a worthless check. The department shall notify an applicant or licensee when 

the applicant or licensee makes payment to the department by a check that is subsequently dishonored 
by the bank due to insufficient funds. The applicant or licensee shall, within 10 business days after 

receiving the notice, provide payment to the department in the form of cash in the amount due plus any 

statutorily authorized fee. If the applicant or licensee fails to make such payment within 10 business 

days, the department may deny, suspend, or revoke the applicant's or licensee's motor vehicle dealer 
license. 

b. Stopped payment on a check payable to the department, issued a check payable to the 

department from an account that has been closed, or charged back a credit card transaction to the 
department. If an applicant or licensee commits any such act, the department may deny, suspend, or 

revoke the applicant's or licensee's motor vehicle dealer license. 

(b) The department may deny, suspend, or revoke any license issued hereunder or under the 

provisions of s. 320. 77 ors. 320. 771 upon proof that a licensee has committed, with sufficient frequency 

so as to establish a pattern of wrongdoing on the part of a licensee, violations of one or more of the 
following activities: 

1. Representation that a demonstrator is a new motor vehicle, or the attempt to sell or the sale of a 

demonstrator as a new motor vehicle without written notice to the purchaser that the vehicle is a 

demonstrator. For the purposes of this section, a "demonstrator," a '1 new motor vehicle," and a "used 

motor vehicle" shall be defined as under s. 320.60. 

2. Unjustifiable refusal to comply with a licensee's responsibility under the terms of the new motor 

vehicle warranty issued by its respective manufacturer, distributor, or importer. However, if such 

refusal is at the direction of the manufacturer, distributor, or importer, such refusal shall not be a 
ground under this section. 

3. Misrepresentation or false, deceptive, or misleading statements with regard to the sale or 

financing of motor vehicles which any motor vehicle dealer has, or causes to have, advertised, printed, 

displayed, published, distributed, broadcast, televised, or made in any manner with regard to the sale 
or financing of motor vehicles. 

4. Failure by any motor vehicle dealer to provide a customer or purchaser with an odometer 

disclosure statement and a copy of any bona fide written, executed sales contract or agreement of 

purchase connected with the purchase of the motor vehicle purchased by the customer or purchaser. 

5. Failure of any motor vehicle dealer to comply with the terms of any bona fide written, executed 
agreement, pursuant to the sale of a motor vehicle. 

6. Failure to apply for transfer of a title as prescribed ins. 319.23(6). 

7. Use of the dealer license identification number by any person other than the licensed dealer or his 
or her designee. 

8. Failure to continually meet the requirements of the licensure law. 

9. Representation to a customer or any advertisement to the public representing or suggesting that a 

motor vehicle is a new motor vehicle if such vehicle lawfully cannot be titled in the name of the 
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customer or other member of the public by the seller using a manufacturer's statement of origin as 
permitted ins. 319.23(1). 

10. Requirement by any motor vehicle dealer that a customer or purchaser accept equipment on his 
or her motor vehicle which was not ordered by the customer or purchaser. 

11. Requirement by any motor vehicle dealer that any customer or purchaser finance a motor vehicle 
with a specific financial institution or company. 

12. Requirement by any motor vehicle dealer that the purchaser of a motor vehicle contract with the 
dealer for physical damage insurance. 

13. Perpetration of a fraud upon any person as a result of dealing in motor vehicles, including, 
without limitation, the misrepresentation to any person by the licensee of the licensee's relationship to 
any manufacturer, importer, or distributor. 

14. Violation of any of the provisions of s. 319.35 by any motor vehicle dealer. 

15. Sale by a motor vehicle dealer of a vehicle offered in trade by a customer prior to consummation 

of the sale, exchange, or transfer of a newly acquired vehicle to the customer, unless the customer 

provides written authorization for the sale of the trade-in vehicle prior to delivery of the newly acquired 
vehicle. 

16. Willful failure to comply with any administrative rule adopted by the department or the 
provisions of s. 320.131 (8). 

17. Violation of chapter 319, this chapter, or ss. 559. 901-559. 9221, which has to do with dealing in or 

repairing motor vehicles or mobile homes. Additionally, in the case of used motor vehicles, the willful 

violation of the federal law and rule in 15 U.S.C. s. 2304, 16 C.F.R. part 455, pertaining to the consumer 
sales window form. 

18. Failure to maintain evidence of notification to the owner or coowner of a vehicle regarding 

registration or titling fees owed as required ins. 320.02(16). 

19. Failure to register a mobile home salesperson with the department as required by this section. 

(c) When a motor vehicle dealer is convicted of a crime which results in his or her being prohibited 

from continuing in that capacity, the dealer may not continue in any capacity within the industry. The 

offender shall have no financial interest, management, sales, or other role in the operation of a 

dealership. Further, the offender may not derive income from the dealership beyond reasonable 

compensation for the sale of his or her ownership interest in the business. 

(10) SURETY BOND OR IRREVOCABLE LETTER OF CREDIT REQUIRED.-

(a) Annually, before any license shall be issued to a motor vehicle dealer, the applicant-dealer of new 

or used motor vehicles shall deliver to the department a good and sufficient surety bond or irrevocable 

letter of credit, executed by the applicant-dealer as principal, in the sum of $25,000. 

(b) Surety bonds and irrevocable letters of credit shall be in a form to be approved by the 

department and shall be conditioned that the motor vehicle dealer shall comply with the conditions of 
any written contract made by such dealer in connection with the sale or exchange of any motor vehicle 

and shall not violate any of the provisions of chapter 319 and this chapter in the conduct of the business 

for which the dealer is licensed. Such bonds and letters of credit shall be to the department and in favor 

of any person in a retail or wholesale transaction who shall suffer any loss as a result of any violation of 

the conditions hereinabove contained. When the department determines that a person has incurred a 
loss as a result of a violation of chapter 319 or this chapter, it shall notify the person in writing of the 

existence of the bond or letter of credit. Such bonds and letters of credit shall be for the license period, 

and a new bond or letter of credit or a proper continuation certificate shall be delivered to the 

department at the beginning of each license period. However, the aggregate liability of the surety in 
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any one year shall in no event exceed the sum of the bond or, in the case of a letter of credit, the 
aggregate liability of the issuing bank shall not exceed the sum of the credit, 

(c) Surety bonds shall be executed by a surety company authorized to do business in the state as 

surety, and irrevocable letters of credit shall be issued by a bank authorized to do business in the state 
as a bank. 

(d) Irrevocable letters of credit shall be engaged by a bank as an agreement to honor demands for 
payment as specified in this section. 

(e) The department shall, upon denial, suspension, or revocation of any license, notify the surety 

company of the licensee, or bank issuing an irrevocable letter of credit for the licensee, in writing, that 
the license has been denied, suspended, or revoked and shall state the reason for such denial, 
suspension, or revocation. 

(f) Any surety company which pays any claim against the bond of any licensee or any bank which 

honors a demand for payment as a condition specified in a letter of credit of a licensee shall notify the 
department in writing that such action has been taken and shall state the amount of the claim or 
payment. 

(g) Any surety company which cancels the bond of any licensee or any bank which cancels an 

irrevocable letter of credit shall notify the department in writing of such cancellation, giving reason for 
the cancellation. 

(11) INJUNCTION.-ln addition to the remedies provided in this chapter and notwithstanding the 

existence of any adequate remedy at law, the department is authorized to make application to any 

circuit court of the state, and such circuit court shall have jurisdiction, upon a hearing and for cause 

shown, to grant a temporary or permanent injunction, or both, restraining any person from acting as a 

motor vehicle dealer under the terms of this section without being properly licensed hereunder, from 
violating or continuing to violate any of the provisions of chapter 319, this chapter, or ss. 559.901· 

559.9221, or for failing or refusing to comply with the requirements of chapter 319, this chapter, or ss. 

559. 901-559. 9221, or any rule or regulation adopted thereunder, such injunction to be issued without 
bond. A single act in violation of the provisions of chapter 319, this chapter, or chapter 559 shall be 
sufficient to authorize the issuance of an injunction. 

(12) CIVIL FINES; PROCEDURE.-ln addition to the exercise of other powers provided in this section, 

the department may levy and collect a civil fine, in an amount not to exceed $1,000 for each violation, 

against any licensee if it finds that the licensee has violated any provision of this section or has violated 

any other law of this state or the federal law and administrative rule set forth in paragraph (9)(a) 

related to dealing in motor vehicles. Any licensee shall be entitled to a hearing pursuant to chapter 120 
if the licensee contests the fine levied, or about to be levied, upon him or her. 

(13) DEPOSIT AND USE OF FEES.-The fees charged applicants for both the required background 

investigation and the computerized card as provided in this section shall be deposited into the Highway 
Safety Operating Trust Fund and shall be used to cover the cost of such service. 

(14) EXEMPTION.-The provisions of this section do not apply to persons who sell or deliver motorized 
disability access vehicles as defined ins. 320.01. 

History,-,. 11, ch. 9157, 1923; CGL 1060, 7452; ss.1, 2, ch. 23660, 1947; ss. 10, 11, ch. 28186, 1953; s. 1, ch. 57-404; s. 1, 

ch. 59-238; ss. 1, 2, ch. 63-349; s. 6, ch. 65-190; s. 1, ch. 65-235; s. 1, ch. 67-93; ss. 24, 35, ch. 69-106; s. 1, ch. 70-424; s. 1, 

ch. 70-439; s. 200, ch. 71-136; s. 94, ch. 71-377; s. 1, ch. 75-203; s. 3, ch. 76-168; s. 21, ch. 77-357; s. 1, ch. 77-457; s. 20, 

ch. 78-95; s. 2, ch. 78-183; ss. 2, 15, 17, ch, 80-217; ss. 2, 3, ch. 81-318; s. 3, ch. 82-129; s. 24, ch. 82-134; s. 16, ch. 83-218; 

s. 7, ch. 84-155; s. 4, ch. 85-176; ss. 8, 9, ch. 86-185; s. 22, ch. 86-243; s. 14, ch. 87-161; ss. 2, 20, 21, ch. 88-395; s. 9, ch. 

89-333; s. 3, ch. 90-163; s. 246, ch, 91-224; s. 4, ch. 91-429; s. 68, ch. 93-120; s. 16, ch. 93-219; s. 64, ch. 94-306; s. 916, ch, 

95-148; ss. 18, 24, 65, ch. 95-333; s. 43, ch. 96-413; s. 52, ch. 97-100; s. 35, ch. 99-248; ss. 30, 31, ch. 2000-313; s. 69, ch. 
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2001-61; ss. 31, 40, ch. 2001-196; s. 44, ch. 2002-1; s. 14, ch. 2002-235; ss. 15, 66, ch. 2005-164; s. 32, ch. 2006-1; s. 1, ch. 
2006-183; s. 35, ch. 2006-290; s. 24, ch. 2008-176; s. 11, ch. 2010-198. 
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Select Year: 2010 

The 2010 Florida Statutes(including Special Session A) 

Title XXXIII 
REGULATION OF TRADE, COMMERCE, 

INVESTMENTS, AND SOLICITATIONS 

Chapter 538 
SECONDHAND DEALERS AND 

SECONDARY METALS RECYCLERS 

View Entire 
Chapter 

538.18 Definitions.-As used in this part, the term: 

(1) "Ferrous metals" means any metals containing significant quantities of iron or steel. 
(2) "Fixed location" means any site occupied by a secondary metals recycler as owner of the site or 

as lessee of the site under a lease or other rental agreement providing for occupation of the site by the 
secondary metals recycler for a total duration of not less than 364 days. 

(3) "Money" means a medium of exchange authorized or adopted by a domestic or foreign 
government as part of its currency. 

(4) "Nonferrous metals" means metals not containing significant quantities of iron or steel, including, 
without limitation, copper, brass, aluminum, bronze, lead, zinc, nickel, and alloys thereof, excluding 
precious metals subject to regulation under part I. 

(5) "Personal identification card" means any government-issued photographic identification card. 
(6) "Purchase transaction" means a transaction in which a secondary metals recycler gives 

consideration for regulated metals property. 

(7) "Regulated metals property" means any item composed primarily of any nonferrous metals, but 

shall not include aluminum beverage containers, used beverage containers, or similar beverage 

containers. The term shall include stainless steel beer kegs. 
(8) "Secondary metals recycler" means any person who: 

(a) Is engaged, from a fixed location or otherwise, in the business of gathering or obtaining ferrous or 

nonferrous metals that have served their original economic purpose or is in the business of performing 

the manufacturing process by which ferrous metals or nonferrous metals are converted into raw material 
products consisting of prepared grades and having an existing or potential economic value; or 

(b) Has facilities for performing the manufacturing process by which ferrous metals or nonferrous 

metals are converted into raw material products consisting of prepared grades and having an existing or 

potential economic value, other than by the exclusive use of hand tools, by methods including, without 
limitation, processing, sorting, cutting, classifying, cleaning, baling, wrapping, shredding, shearing, or 
changing the physical form or chemical content thereof. 

(9) "Department" means the Department of Revenue. 
History.-s. 2, ch. 89-533; s.1, ch. 90-192; s. 6, ch. 90-318; s. 4, ch. 91-429; s. 94, ch. 2004-5; s. 1, ch. 2008-69. 
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STEVEN L. HENDERSON, OP COUNSEL'' 

taoARD CEITTlFIEO CONSTRUCTION LAW 

•aOARD CERTll'IEO ReAI... ESTATE 

0 MASTER OF LAWS TAXATION 

._,.MASTER OF LAWS REAL PROPERTY D!;:VElOPMENT 

.. AL.SO ADMITTED IN AR 

Ll.Al-.SO AOMITTEO IN DC AND SC 

• AL.SD ADMITll::O IN Tl-IE COMMDN~TH 01' 

THE BAHAMAS 

• CERTIFIED PUBLIC ACCOUNTANT 

Re: David Damerau's Appeal of a Decision by Community Development Director that 
a Nonconforming Salvage Yard Use at 4410 45th Street has Ceased for More than 
One Year and Cannot be Reestablished; State Licensure Irrelevant 

Dear Ms. Anderson: 

Pmsuant to the direction given to us by the Planning and Zoning Board at the last he;dng 
•Jc1 the above-reference matter, legal research has been performed, and we have determined thai 
Mr. Damerau's State licensure status is irrelevant to the issue of whether his use of the subject 
property as an Auto Salvage Yard is a legal nonconforming use. 

The failure to obtain a license does not terminate a valid nonconforming use, because the 
pcwer to license is distinct from the power to zone. Guy Jr. v. Town of Temple, 956 A.2d 272 
(N.H. Sup. Ct. 2008). 

In Guy. the property owner operated a junkyard business. A junkyard had been in 
operation for several decades. A State law required that junkyard owners submit an application 
for a license to the local government. The owner failed to timely submit an application for the 
license and failed to pay the required lice.use fee. The Town took the position that the lack of 
license terminated the owners grandfathered status, and the owner was cited with a notice of code 
violation. On appeal, the Town argued that the zoning board was precluded from ruling that the 
junkyard use was grandfathered because the owner did not have a junkyard license, and because 
the law was established that a nonconforming use is permissible only where it legally exists at the 
date of the adoption of the zoning ordinance. Id at 649-650. The: Court found that the majority 
of courts that have considered the matter have held that the failure to obtain a license does not 
terminate a valid nonconfonning use. Id at 651. Adopting the majority rule, the Court 
recognized that unlike zoning law, which is primarily concerned with uniformity of land use and 

ATTACHMENT 4 
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stability of community growth, licensing regulations are generally concerned with proper 
operation or with limitation or distribution or outright suppression of operation. Id at 652, citing 
Baltimore v. Dembo, 719 A.2d 1007, 1011 (Md.App. 1998). With this distinction in mind, the 
Court then analyzed the licensing ordinance to determine whether it was a licensing ordinance or 
a zoning ordinance. The ordinance in question required the owner to do things such as pay a 
license fee, disclosure of the location of the junkyard, compliance with a few additional fencing 
requirements, certification by the department of environmental services, certification that the 
applicant had not been convicted of larceny, and certification that the junkyard was not a 
nuisance. Id at 654-5. Because each of these requirements were concerned with the proper 
operation of junkyards, and not uniformity of land use and stability of community growth, the 
Court held that the ordinance prescribed a pure licensing scheme and was not relevant to the 
grandfathered status of the owners' junkyard. 

At the February 24th hearing, County Staff presented what it purported to be a Frequently 
Asked Questions printout taken from the Florida Department of Revenue's website. The printout 
discusses the State licensing requirements for Second Hand Dealers and Secondary Metals 
Recyclers. A private citizen testified that he believed Mr. Damerau was required to obtain one or 
both of these licenses in order to operate his junkyard legally. In accordance with the majority 
rule stated in Guy, if Florida's licensing scheme for Second Hand Dealers and Secondary Metals 
Recyclers is purely regulatory in nature as opposed to being a zoning type of scheme, then Mr. 
Damerau's licensure status is irrelevant to whether he has a grandfathered nonconforming use. 

Performing the same analysis executed by the Court in Guy. one finds that the Florida 
requirements of licensure for Second Hand Dealers and Secondary Metals Recyclers are purely 
regulatory, having nothing to do with uniformity of land use and stability of community growth 
as would a zoning law. For example, some of the requirements of licensure for a Second Hand 
Dealer are that they have to fill out a special form for every transaction and keep those forms for 
at least a year, they have to notify the police department that they have purchased the goods, 
identifying info on the seller, the dealer has to hold the goods for 15 days. Secondhand Dealers 
must register and pay a fee, submit fingerprints, and list the location of the operation. Secondary 
Metals Recyclers are required to maintain records of purchases, fill out forms for each 
transaction, keep records on what they bought or sold, and to register with the Department. See 
Fla. Stat., Ch. 538. · Although the statutes in question do not contain a statement of purpose, it 
should be clear that these requirements are designed to prevent theft and fencing of stolen goods 
in the operation of these types of businesses. See Carroll v. Hurst, 431 N.E.2d 1344 (Ill.App.3d 
1982)(finding nonconforming use despite property owner's failure to obtain license to operate his 
junkyard where the statute sought to prevent disposal of stolen vehicles). 

The Guy opinion lists the following string citation of cases that form the majority rule on 
the issue: see Carroll v. Hurst, 103 Ill.App.3d 984, 59 Ill.Dec. 587, 431 N.E.2d 1344, 1347-8 
(1982) (finding nonconforming use despite property owner's failure to obtain license to operate 
his junkyard where the statute sought to prevent disposal of stolen vehicles); Trailer City, Inc. v. 
Board of Adjustment, 218 N.W.2d 645, 648 (Iowa 1974) (explaining how a mobile home park 
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maintains its nonconforming status despite owner's failure to renew license); Dempsey v. 
Newport Bd. of Adjustments, 941 S.W.2d 483, 486 (Ky.Ct.App.1997) (holding that an 
automotive repair center did not lose its nonconforming use because of failure of prior owner to 
renew occupation license); Baltimore v. Dembo, 123 Md.App. 527, 719 A.2d 1007, 1011 (1998) 
(holding "that a property owner will not lose its nonconforming use status accorded under zoning 
laws simply by its failure to comply with a licensing Jaw"); Board of Selectmen of Wrentham v. 
Monson, 355 Mass. 715, 247 N.E.2d 364, 365 (1969) *652 (holding that mobile home park's 
nonconforming use status was "not destroyed ... by any failure to comply with local or State 
licensing provisions where the defect ... can be easily remedied"); Hooper v. City of St. Paul, 353 
N.W.2d 138, 141 (Minn.1984) ( "Violations of ordinances unrelated to land use planning do not 
render the type of use unlawful."); Costa v. Callahan, 41 A.D.3d 1111, 840 N.Y.S.2d 163, 
166-67 (2007) (holding that a junkyard owner's failure to obtain a license to operate "did not 
disqualify the sites from nonconforming use status as junkyards"); Stephentown Concerned Cit. 
v. Herrick, 246 A.D.2d 166, 676 N.Y.S.2d 246, 248 (App.Div.1998) (gravel pit owner did not 
lose nonconforming status by failing to maintain a valid mining permit), appeal dismissed in part, 
denied in part, 96 N.Y.2d 881, 730 N.Y.S.2d 784, 756 N.E.2d 72 (2001); City of Franklin v. 
Gerovac, 55 Wis.2d 51, 197 N.W.2d 772, 773-74 (1972) (finding that property owner's failure to 
obtain license for his salvage yard did not invalidate his nonconforming use). 

I have attached a copy of the Guy case and copies of the cases listed in the string cite, 
supra. Please advise if you have any authority to the contrary, or if you disagree with our 
evaluation of the issue. Our hope is that you will agree with our legal position, and that another 
hearing on the matter will not be necessary. 

Respectfully Yours, 

attachments: case Jaw 
cc: Bruce Barkett; Client. 

3 



INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

TO: The Honorable Members of the Planning and Zoning Commission 

obert M. Keating, 
Community Development Dir 

~ 
FROM: Stan Boling, AICP 

Planning Director 

DATE: April 7, 2011 

PLANNING 
MATTERS 

SUBJECT: Planning Information Package for the April 14, 2011 Planning and Zoning Commission 
Meeting 

For this meeting's packet, the following articles are provided: 

(1) "Florida's home vacancy rates, No.I in nation, are drag on recovery", St. Petersburg Times, March 21, 
2011, Robert Trigaux. 

(2) "Tampa Bay home sales rise, countering national trend", St. Petersburg Times, March 21, 2011, Jeff 
Harrington. 

(3) "Some construction job growth, even in Florida", Herald-Tribune, April 5, 2011. 

(4) "The Future of Manufacturing Is Local", The New York Times, March 27, 2011, Allison Arieff. 

(5) "Driving's Back Up ... Or Is It?", Brookings Institution, March 3, 2011, Robert Puentes. 

(6) "NAR Study Finds Americans Prefer Smart Growth Communities", National Association of Realtors, 
April 4, 2011. 

(7) "Why Renewed Urbanization Will Drive Change in Retail Strategies", Retail Traffic, April 6, 2011, 
David J. Lynn. 

(8) "Florida, Brevard see boom in sea turtle nests", Florida Today, April 6, 2011, Jim Waymer. 

cc: Board of County Commissioners 
Joe Baird 
Michael Zito 
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Florida's home vacancy rates, No. 1 in nation, are drag on 
recovery 
By Robert Trigaux, Times Business Columnist 

Florida has roughly half the population of California, but more vacant houses. In fact, Florida, has more vacant 
houses - 1,567,778, more than one out of every six - than any state in the country. 

It's a dire statistic offered up last week by the U.S. Census Bureau's 2010 survey, The data reinforce how the 
Sunshine State got so grossly overbuilt, how many people lost their houses to foreclosure, and how many simply 
walked away from homes. Now that the pace of state population growth is more modest, it will take a good long while 
for these empty homes to be absorbed by new households. 

The state housing overhang is big and painful and raising questions. Who's maintaining many of these vacant homes 
- nobody in many cases - and what happens if a big chunk of those houses fall into disrepair and can't be sold? 

In all, 17.5 percent of the homes in the state are vacant, according to the 2010 census survey. The census took a 
snapshot of occupied and vacant housing in this country as of April 1 last year, That statewide vacancy rate is up 34 
percent from 2000 when the last big census survey was conducted, 

Some parts of Florida are emptier than others. 

Some small-population counties have huge home vacancy rates, the census survey found, Along the Panhandle 
coast near Port St. Joe, for example, Franklin and adjacent Gulf County suffered 51 and 41 percent vacancy rates, 
respectively, 

Among more populated counties in the state, southwest Florida is ground zero for vacancies. At the top of the list is 
Collier County, home to upscale Naples, where one of every three homes is vacant. Right behind are Lee (Fort 
Myers), Charlotte (Port Charlotte) and Sarasota counties. 

If there's a silver lining, Florida's statewide vacancy rate is down from its peak of just above 20 percent early last year. 

Local Market Monitor, a North Carolina-based real estate research firm, puts Florida's housing vacancy rate at 18 
percent at the end of 2010. That's high, but also down from the peak, 

Carolyn Beggs, the firm's chief operating officer, said vacancy rates vary greatly by markets that can include vacation 
homes and seasonal properties, It is the direction of the rate she watches more than the rate itself. 

"Florida, unfortunately, is lagging behind the housing recovery in California," Beggs says. Look for housing prices to 
continue to drop, although modestly, for another 12 to 18 months in the state, she projects. 

Want to look for signs of improving real estate? Look first for jobs to be created, not lost in Florida, Beggs says. And 
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look for Florida's unemployment rate (11.9 percent in January) to start declining. 

Says an upbeat Beggs: "The days of 20 percent price declines are pretty much behind us." 

Let's hope so. But I wonder: How much more price discounting will it take to move so many vacant homes? 

Contact Robert Trigaux at trigaux@sptimes.com. 

Lots of empty 

Florida houses 

Statewide, 18 percent of Florida homes are vacant. 

Counties with high vacancies 
Franklin 51 percen 
Gulf 41 percen 
Collier 33 percen 
Lee 30 percen 
Charlotte 27 percen 
Sarasota 23 percen 
!Tampa Bay area vacancies 
Pinellas 
Hillsborough 
Pasco 
Hernando 
Citrus 

17 percen 
12 percen 
17 percen 
15 percen 
19 nercen 

Source: U.S. Census Bureau, as of April 1, 2010 
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Tampa Bay home sales rise, countering national trend 
By Jeff Harrington, Times Staff Writer 

Page 1 of3 

Sales in the Tampa Bay area rose 24 percent in February and 16 percent from a year ago, 

Investors flush with cash. Cheap homes in Florida. A nasty winter up North. Put it together and it points to a 
positive trend for Florida's long-suffering housing market: Bargain hunters are back. 

Sales of previously occupied homes in Tampa Bay jumped 24 percent in February, building on a 19 percent 
surge in January. Compared to a year ago, the number of homes changing hands is up 16 percent, according 
to figures released Monday by the Florida Realtors. 

The local performance, more energized than the national picture for a change, raises hope that foreclosures 
continue to wind through the system at the same time that home prices have fallen enough to lure buyers 
back. 

Since peaking in June 2006 at $239,600, the median home price in the bay area has plummeted 54 percent 
The latest numbers indicated the worst may have passed and prices are stabilizing. Tampa Bay's median 
sales price in February was $111,100, up 1 percent from January and down 13 percent compared to a year 
ago, 

Statewide, sales of previously occupied homes reached 13,701, up 13 percent from a year ago and up nearly 
13 percent from January, Sale prices essentially remained flat over the month at $121,900. Compared to a 
year ago, prices are down a modest 2 percent 

Mark Vitner, a senior economist with Wells Fargo, said the state's lower prices are starting to draw attention 
from bargain-seeking home buyers who want to either rent homes out or fix them up and resell as prices start 
rising again, 

"The important thing when it comes to price is that Florida has returned to its norm of having home prices well 
below the national median," Vitner said. "That means Florida is an affordable destination (again) to those who 
want to bail out of the Northeast and Midwest and move away from the snow," 

The median sales price nationally fell 5.2 percent in February to $156,100, the lowest level since April 2002. 
But that's still 28 percent higher than the median price for a Florida house. 

"Anecdotally, what you're hearing is the market has bottomed out (in Florida), and there are a lot of people 
looking to buy property there," said Guy Cecala, publisher of Inside Mortgage Finance, a Maryland-based 
industry publication. 

Wealthy investors gun-shy about stock market turbulence are looking at real estate again, he said. 
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In a truly healthy market, Cecala said, more families would be buying houses and trading up. "But at this point 
we'll take anything {that) will help clear out the market." 

Still, it's premature to talk about Florida's housing crisis in past tense. With hundreds of thousands of 
delinquent homes facing foreclosure, prices could fall dramatically if banks suddenly flooded the market with 
more seized homes. 

a• ¢ a• ¢ a• ¢ 

Nationwide, sales were weaker in February in part due to severe winter weather across much of the country. 

The National Association of Realtors said Monday that sales of previously occupied homes fell last month to 
a seasonally adjusted annual rate of 4.88 million, down 9.6 percent from January. The pace is far below the 6 
million homes a year that economists say represents a healthy market. 

Realtors and economists blamed a high level of foreclosures for driving down prices. 

Nearly 40 percent of the sales nationally last month were considered distressed - either foreclosures or short 
sales, when the seller accepts less than they owe on the mortgage. 

In Florida the number of distressed sales fell significantly last month, from about 63 percent to 58 percent, the 
lowest level since early last fall. 

But Cecala thinks the improvement was only temporary. 

"We attribute it to banks pulling a bunch of {foreclosure) sales off the market due to servicing problems," he 
said. "There's still a huge backlog of distressed property out there. There's no way we're going to work 
through them anytime soon. a•: It's going to keep us clogged up another year or two." 

Times wires contributed to this report . 

. fast facts 

Tampa Bay* 

Home sales: 2,375 

Median home sales price: $111,100 

Condo sales: 947 

Median condo sales price: $65,100 

Florida* 

Home sales: 13,701 

Median home sales price: $121,900 

Condo sales: 6,984 

Median condo sales price: $77,300 
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*February 

Source: Florida Realtors 

St. Petersburg Times 

~ 2011 St. Petersburg Times. Permission granted for up to 5 copies. All rights reserved. 
~You may forward this article or get additional permissions by typing http:/ /1 icense. icopyrigllt. nE:t/3. 8618? .icx_.i.d=1158717 

into any web browser. St. Petersburg Times and St. Petersburg Times logos are registered trademarks of St. Petersburg Times . The 
iCopyright loqo is a reQistered trademark of iCopyright, Inc. 

http ://license.icopyright.net/user/view F reeU se. act?fuid= MTixMzI 1 Nj A %3 D 3/23/2011 



@Herill~~11ibunea,t ,, ... , '-•," ~ 

·r 1-,s cn:i1· ,.; lor y;;11r p,,rso11,,1, """""mnH,r~i;il "'~- only v,,,, earn 01<k, pres,,n1c-:,~~-m;H1y 
cop.<JS fnr U:s:r-but,an lo your ,,ollcsir;1HlS. ~:,wb "' cuslamars here o, i,s,J 11,., "R"P'lfli&" 
loo' Umt ~:,~ea,s above""" ;i,1"..l<e. Order a re rinl of this article now. 

Some constructionjob growth, even in 
Florida 

Staff Report 

Published: Tuesday,April 5, 2011 at 1:47p.m. 

The notion of construction job growth in Florida might seem alien to Southwest 

Florida. But some places in the country are building and growing, even in the shadow 

of the Great Recession, when new-home construction is at a virtual standstill 

nationally. 

An analysis of federal employment figures by the trade organization Associated 

General Contractors of America found that 141 -- or 42 percent -- of the nation's 337 

metropolitan statistical areas saw grmvth in construction employment from February 

2010 to February 2011, the latest figures available. 

Stand-outs were Dallas, up 7,500 jobs, or 8 percent; Battle Creek, Mich., up 300 jobs, 

or 27 percent; and Northern Virginia, up 5,400 jobs, or 8 percent. 

"Warm winter weather probably played a larger role in driving these numbers up 

than did any change in construction demand," said Ken Simonson, the association's 

chief economist. 

By far, more Florida markets were in the negative column than positive, but there 

were exceptions -- even in this region. 

The data showed North Port-Bradenton-Sarasota dropping 200 jobs -- or about 1 

percent -- to 14,600 positions. But the Charlotte County metropolitan area had 2,500 

construction jobs in February, up 100 from a year before. 

Also among the best performers in Florida was the Fort Walton-Destin area of the 

Panhandle, which was up 400 jobs, or 11 percent. Panama City was up 300 jobs to 

4,100, an 8 percent gain, while Pensacola was up 200 jobs to 9,800, or about 2 

percent. 

Naples was flat at 8,000 jobs and was the line of demarcation for growing markets. 

Florida communities still losing construction jobs included Miami, Tampa-St. 

Petersburg, Orlando, Ocala, Port St. Lucie, Fort Lauderdale, Lakeland, Jacksonville 

and West Palm Beach. 

In percentage terms, the worst performers were Vero Beach and nearby Palm Coast, 

which saw an 11 percent decline. 

Nationally, Atlanta had the largest drop in terms of total jobs: 9,400, or 10 percent. 

The largest percentage drop was in Steubenville, Ohio, and Weirton, W.Va, which 

each registered a 32 percent decline. 

"Just because the weather was warmer doesn't mean the construction market is 

heating up," said Stephen Sandherr, the association's chief executive. "As much as we 

hope to see even more construction jobs being created, the market's momentum just 

doesn't appear to be heading in the right direction, yet." 

Copyright© 2011 HeraldTribune.com -All rights reserved. Restricted use only. 
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The Future of Manufacturing Is Local 

By ALLISON ARIEFF 

Allison Arieff on design and 
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Think manufacturing, and most likely your brain defaults to 
abandoned factories, outsourcing and economically devastated 
regions like the Rust Belt. So strong is our tendency to focus on 
American manufacturing as something that's been lost that a 
chorus has risen up to decry the prevalence of "ruin porn" - those 
aestheticized versions of the decidedly un-pretty, with a particular 
focus on the once-triumphant automotive center of the universe, 
Detroit. 

But there are many paits of this country where manufacturing is very much alive, albeit 
in a different form. The monolithic industry model - steel, oil, lumber, cars - has 
evolved into something more nimble and diversified. As this country continues to figure 
out how to crawl out of its economic despair, we could benefit from focusing on the shift. 

Paul GalloThe Scranton Lace Company was in business 105 years before closing in 2002. The building is 
now slated to become a condo complex. 

President Obama, looking for ideas for job creation, came to San Francisco last month to 
pick the brains of tech-industry giants like Steve Jobs, Larry Ellison and Mark 
Zuckerberg. He would have done well to include Kate Sofis as well - and not only to right 
the gender imbalance at the dinner table. Sofis, executive director of SFMade, is helping 
breathe new life into a forgotten potential economic driver: manufacturing. 

"Manufacturing isn't dead and doesn't need to be preserved," she says. "Let's stop fixating 
on what's lost. Let's see what we have here, what's doing well, and let's help those folks do 
better." 

Industries like the record business, publishing and technology are constantly evolving in 
order to survive. Both SFMade and its New York cousin, Made in N.Y.C., are increasingly 
able to share success stories of how manufacturing has developed new models for doing 
business in the 21st centmy. The monolithic single-industry model has evolved as 
manufacturers see the benefits of being smaller and paying attention to how patterns of 
consumption, ownership and use are shifting. 

An example of this might be a company like Anchor Steam Brewery, which stmted as a 
saloon in San Francisco's North Beach neighborhood in 1896. The scent of hops tells you 
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you're in the Potrero neighborhood, where they're still brewing beer and producing 
small-batch bourbon. Today's consumer, says Anchor's Keith Greggor, "is much more 
likely to back the local guy." Or there's recent arrival Jamieson Leadbetter, a fourth
generation baker whose grandfather gave him this advice when he decided to continue 
the Portland, Me.-based family business in San Francisco: "Pick your community well. 
You're not there solely to make money; you're there to play a larger role." 

Alex RumanDespite the higher costs, 4th-generation baker Jamieson Leadbetter opened his bake shop in 
San Francisco. 

Times have changed. So has business, and it's time to rethink, and indeed rebrand, 
American manufacturing. 

As Mark Dwight, who started SFMade in 2010, explains, "For decades we have developed 
a culture of disposability - from consumer goods to medical instruments and machine 
tools. To fuel economic growth, marketers replaced longevity with planned obsolescence 
- and our mastery of technology has given birth to ever-accelerating unplanned 
obsolescence. I think there is increasing awareness that this is no longer sustainable on 
the scale we have developed." 

Dwight, who walks the walk as someone who make stuff right here in San Francisco as 
CEO of Rickshaw Bagworks, had initially started SFMade with the intention of creating a 
brand identity for the products produced within San Francisco city limits, something he 
calls "geographic ingredient branding." 

More easily understood as something akin to terroir, geographic ingredient branding 
emphasizes "pride of place," which runs deep in cities like San Francisco and New York. 
"I saw this as a way to 'brand' the history, culture, personality and natural beauty of our 
city as a means to uniquely differentiate our local manufacturers," says Dwight. "I coined 
the term 'geographic ingredient branding' as an emulation of successful technology 
ingredient branding campaigns such as 'Intel Inside."' 

Joe MontanaRickshaw's messenger bags can be ordered and customized online. Every bag is built to order 
and made in downtown San Francisco. 

Rickshaw does both manufacturing and retailing out of its factory. Factory and online 
stores like theirs engage the customer base and replace the old wholesale model with a 
direct-to-consumer version that's critical in protecting narrow profit margins. These are 
"hybrid models not characteristic of traditional manufacturing," Sofis says. 

Things made in places like San Francisco or New York command a desire-by-association 
(though I'm also sure creative individuals in less name-brand locals could adopt many of 
the business synergies and sustainable efforts discussed here). To be sure, there may be a 
higher cost of doing business in major metropolitan centers like these, but at the same 
time what gets made is largely driven by design and by consumer demand. Six-year-old 
Ritual Coffee Roasters, owned by Eileen Hassi, is emblematic of the city's obsession not 
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just with caffeine connoisseurship but with the particulars of sourcing, roasting, 
technique and myriad subcultures. The story ofTimbuk2 bags (co-founded by Dwight, 
who now runs Rickshaw) is one of bicycle culture, which has expanded into a broader 
narrative of sustainable culture and transportation. With a local apparel company like 
Betabrand, the essence of San Francisco is conveyed in the very apace-with-technology 
concept of creating a new limited-edition product every week. 

Part of expanding on Dwight's original mission, says SFMade's Sofis, is helping the public 
understand what they have. "It's not some cute cottage industry," she says, referring to 
the prevailing tendency to view "local" as something generally limited to cupcakes, jam or 
"My Mom Went to --~And All I Got Was This T-Shirt." The "number one thing we 
do," Sofis continues, "is facilitate new connections." 

Craig LeeRitual Coffee Roasters, which recently expanded to this larger roasting facility in San Francisco, is 
known for distinctive roasting techniques and tough-as-nails barista training and for educating the public 
with talks and tastings. 

Anyone who creates a product in San Francisco, whether it's a jam-maker putting out 
small batches from her tiny kitchen or an 108-year-old mattress manufacturer like 
McRoskey, is eligible to join, and at no cost, as SFMade is a 501c3. The decision to be a 
non-profit was borne out of the belief that trade organizations (like the Chamber of 
Commerce) often serve more of a business development function rather than address the 
needs of the local manufacturing community. In contrast to government-initiated 
programs, SFMade emerged from the community, the culmination of a grassroots 
movement. The group allows that community to reconnect, share resources, receive 
education and assistance on everything from zoning to sourcing to taxes. In the last year, 
128 companies have joined in the belief that they're better together. 

SFMade helps companies assess a product's "manufacturability," which sometimes 
results in an adjustment of (for instance) the design, to make it easier and less costly to 
manufacture. SFMade will then help companies either connect to existing contract 
manufacturing resources in the city or establish their own production capacity. Instead of 
assuming that things like sewing, printing and assembly need to happen overseas, 
SFMade is working to reconnect local production capacity to big companies (i.e., San 
Francisco-based Levi's, exploring the possibility oflocal sample production). Other large 
San Francisco-based corporations have initiated relationships with SFMade, like Bank of 
America (which felt it had lost its footing as a "local" business) and Virgin America 
( which features local products for sale onboard its aircraft and in their San Francisco 
terminal). 

There are even tech-meets-manufacturing success stories like DODOcase, a company that 
set the surprising goal of keeping the art of bookbinding alive by adapting it to a world of 
e-readers and iPads. The enterprise was started, says Sofis, "by a group of guys with 
Stanford and M.I.T. pedigrees who are now making as much money as they would have in 
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high tech or banking but instead are driving business to a bookbinder that had been 
reduced to a staff of one but now employs 10 full-time." 

Courtesy of DODOcaseBookbinders assembling iPad covers at DODOcase. 

In keeping with the San Francisco Bay area's commitment to sustainability, green 
manufacturing becomes more the rule than the exception. Says Sofis, "While we do not 
select (or not select) companies to participate in the SFMade community based on 
sustainability or 'greenness,' we find that the ethos of San Francisco manufacturers - the 
vast majority of whom make consumer products - has a strong bent toward naturally 
wanting to incorporate sustainable elements into both their product and process." 
SFMade also has an educational track designed to help our companies develop more 
sustainable production processes as well as work with a more sustainable supply chain. 

Similar efforts are happening in New York (and indeed, The Times' City Blog spotlighted 
the things still made in the city, from lightbulbs to envelopes, in the Made in N.Y.C. series 
two years ago). Though it launched post-9/11 as a strategy to lift the city back up, Made in 
N.Y.C. has evolved over time. Sustainability has become a large part of its mission: 
member companies can post the environmental impacts of their manufacturing processes 
on the Made in N.Y.C. Web site, with those excelling in greener process and product able 
to earn a "green apple." Tying economic growth inextricably to environmental 
stewardship has so far been a strong strategy. 

"That really took off," says Made in N.Y.C.'s director, Adam Friedman. As the city went 
through this building boom, part of it was influenced by LEED, which has a preference 
for local procurement. That preference, Friedman explains, really opened the door and 
transformed the initiative. Made in N.Y.C. then launched the successful Spec it Green, a 
trade show and other events that brought architects, contractors and builders together 
with local manufacturers. 

"Now we're trying to expand on that concept, as there is growing demand for local 
product," says Friedman. "People want to buy stuff that's made locally. It started with 
food but it's permeating fashion, woodwork and the like." Echoing Dwight, Friedman 
says that "it has to do with local pride, with wanting to be an ethical consumer." 

Less grassroots than SFMade (Made in N.Y.C. came out of the more traditional New York 
Industrial Retention Network, NYIRN), the New York version is similarly devoted to new 
ways of thinking about old practices and processes. Growing consumer demand for 
greener, more ethically produced products, along with skyrocketing unemployment and 
nervousness about globalization all work in the groups' favor. (U.S. trade policy, not so 
much - but that's for another column.) 

SFMade and Made in N.Y.C. remain cautiously optimistic about their ability to 
strengthen something so many have given up on or forgotten. "I grew up in the '70s in 
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Buffalo and saw the mass exodus," says Sofis. "I saw people lose the ability to support 
themselves. I saw my peers run far from manufacturing. Now I see people coming out of 
elite schools who want to go into manufacturing. 

"Let's help the public understand what we have," she continues. "The job potential is 
huge." 

Copyright 2011 The New York Times Company I Privacy Policy [ NYTimes.com 620 Eighth Avenue New York, NY 10018 
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Driving's Back Up ... Or Is It? 
Highways. Transportation 

Robert Pllentes, Senior Fellow, Metropolitan Policy Program 
Adie I omer, Senior Research Analyst, Metropolitan Policy Program 
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Recent data from the f.i,_cl~r,il Highway Administration shows that driving patterns, measured by Vehicle Miles Traveled (VMT), are 

back to their highest level since 2007. That's true. Unlike Western Europe and parts of Asia, the U.S. is a growing country. We've 

added over 29 million people since 2000, and 7 million people since 2007 alone. So one would expect driving to increase, too. Wh 

is interesting to note is that combining the growth in VMT and population shows a per capita driving rate that is not growing and, in 

fact, is pretty much at the same level as it was in 2000. See the chart below. 

Overall, there are many complex reasons for the plateauing of per capita driving and multiple 

signs that these rates could continue. It is also impossible to predict innovations and future 
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national and international events that could strongly influence American driving patterns in the future (the wholesale introduction of 

super fuel-efficient vehicles, or continued unrest in oil-producing countries like Libya, for example). Nevertheless, we need to 

recognize these fundamental changes to American driving habits and update our transportation plans and programs accordingly. 

http://www.brookings.edu/opinions/201 1/0303 _ transportation _puentes _ tomer.aspx?p= 1 3/11/2011 



NAR Study Finds Americans Prefer Smart Growth Communities 

SOURCE: Nationt1I Association of Realtors 

NATIONAL 
ASSOCIATION of 
REALTORS 

Apr 04, 2011 11:08 ET 

NAR Study Finds Americans Prefer Smart Growth Communities 

WASHINGTON, DC--(Marketwire - April 4, 2011) - Americans favor walkable, mixed-use neighborhoods, with 56 percent of respondents 
preferring smart growth neighborhoods over neighborhoods that require more driving between home, work and recreation. That's 

according to a recent study, the Community Preference Survey, by the National Association of Realtors®. 

"Realtors® care about improving communities through smart growth Initiatives," said NAR President Ron Phipps, broker-president of Phipps 

Page 1 of 1 

1-!lghllghted Links 

tiA8 ~r.e_ss Office 

Realty in Warwick, R.I. "Our members don't just sell homes, they sell neighborhoods. Realtors® understand that different home buyers are looking for all kinds of 
neighborhood settings and that many home buyers want walkable, transit-access!ble communities." 

Walkable communities are defined as those where shops, restaurants, and local businesses are within walking d!stance from homes. According to the survey, when 
considering a home purchase, 77 percent of respondents said they would look for neighborhoods with abundant sidewalks and other pedestrian-friendly features, and 50 
percent would like to see improvements to existing public transportation rather than initiatives to build new roads and developments. 

The survey also revealed that while space Is important to home buyers, many are wllllng to sacrifice square footage for less driving. Eighty percent of those surveyed 
would prefer to live in a single-family, detached home as long as it didn't require a longer commute, but nearly three out of five of those surveyed -- 59 percent -- would 
choose a smaller home If it meant a commute time of 20 minutes or less. 

The survey also found that community characteristics are very Important to most people. When considering a home purchase, 88 percent of respondents placed more 
value on the quality of the neighborhood than the size of the home, and 77 percent of those surveyed want communities with high-quality schools. 

The survey of 2,071 adult Americans was conducted by Belden, Russonello and Stewart from February 15-24, 2011. 

The National Association of Realtors®, "The Voice for Real Estate," is America's largest trade association, representing 1.1 million members involved !n all aspects of the 
residential and commercial real estate industries. 

Information about NAR is available at ww_w.rJ~aftor.org. This and other news releases are posted in the News Media section. 

REALTOR® is a registered collective membership mark which may be used only by real estate professionals who are members of the NATIONAL ASSOCIATION OF 
REALTORS® and subscribe to its strict Code of Ethics. Not all real estate agents are REALTORS®. All REALTORS® are members of NAR. 
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Why Renewed Urbanization Will Drive Change in Retail Strategies 

Apr 6, 2011 9:59 AM, By David J. Lynn, Ph.D., NREI Contributing Columnist 

Changing demographics and shifting land use patterns will significantly influence development of retail investment 
strategies going forward. 

These trends taken together represent a progression toward greater urbanization in the U.S., a movement back toward 
the cities and to higher density living and diverse patterns of mixed-use development. 

This evolving trend stems from contemporary choices of Baby Boomers and Echo Boomers, rising transportation costs, 
and community and government preferences toward mixed-use, higher-density, walkable communities and away from 
suburban sprawl. 

The renewed urbanization represents a significant turn From suburbanization patterns of the past decades. Retailers ar·e 
already adapting their formats to respond to these changes. 

Investors will also need to r·eformulate retail strategies, given changing patterns of demand and land use. A closer look 
follows. 

Urban Amenities: Intergenerational Attraction 
The social preference will be the strongest attraction for Baby Boomers to urban areas. Retiring Baby Boomers will have a 
net migration to rural areas if they follow behavior of their predecessors, according to John Cromartie and Peter· Nelson in 
their 2009 study, Baby Boom Migration and Its Impact on Rural America, published by the Department of 
Agr!culture s Economic Research Service. 

However, that same study and Ania Wieckowski s Back to the City in the May 2010 Harvard Business Review 
concluded that aging Boomers will appreciate urban amenities such as proximity to health care and families, and 
walkable, active communities. 

Many Baby Beamers exhibit empty nest syndrome V1,1hen their Generation Y children leave home. In real estate, this 
typically is thought to entail leaving behind their large suburban home for smaller, more manageable living quarters in 
vib1-ant, entertainment-driven environments. 

As retirement looms for the older· Boomers, 17 million, or 25 % of the cohort, will be senior citizens within the next 
decade. 

Baby Boomcrs huve indiecited in analyses that they are most concerned with obtaining affordable housing. They will also 
want to be in communities that are walkable or have public transit for both philosophical and physical reasons. 

To continue reading, go to NREionline.com. 
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Florida, Brevard see boom in sea turtle nests 

Loggerheads show most increase 

BY JIM WAYMER 
FLORIDA TODAY 

Page 1 of3 

Sea turtles shrugged off record cold, BP's massive oil slick and other threats in 201 Oto dig the most 
nests statewide in a decade. 

Loggerhead, green and leatherback sea turtles had about 88,260 nests combined last year in Florida, 
the most since 2000, and about 27,680 more than 2009, a 45 percent jump, officials said this week. 

Loggerheads, a threatened species that dug 85 percent of those nests, showed the most noteworthy 
gain, given its recent declines. They made 35 percent more nests statewide last year for about 
73,700 and 50 percent more in Brevard, or about 25,740 nests. 

But given the loggerhead's lackluster nesting in recent years, some biologists stop short of declaring 
2010 the end of a longer-term down trend. 

Decades of conservation have helped all Florida's sea turtles. So have steep shark declines and a 
climate shift that favors more jellyfish for turtles to eat and fewer predators. But ongoing threats from 
fish nets and boats further complicate fuzzy logger nesting trends. 

"The cycles may have periods that are longer than one biologist's career," said Liew Ehrhart, a 
University of Central Florida professor emeritus of biology, who studies sea turtles in Brevard. "It 
makes each year's nest count very interesting." 

Dead or injured 

The good turtle nesting news comes at the same month Brevard is experiencing a surge in dead and 
injured sea turtles, more than what volunteers who gather them have seen in 22 years. 

Through March 22, the nonprofit Sea Turtle Preservation Society in Indialantic had taken in 57 
stranded sea turtles, 46 of them dead, and 21 with propeller marks or other injuries that indicate a 
boat strike. 

"High concentration from north of Patrick (Air Force Base) up through Port Canaveral," said Dave 
Cheney, a stranding responder for the nonprofit. 

Brevard had 339 turtle strandings last year, compared with 237 the previous year. 

Threats include boat strikes, drowning in shrimp nets, long-line fishing and disease. 

Disease 

http://www.floridatoday.com/print/article/20110406/NEWSO 1/104060332/Sea-turtles-chalk. .. 4/6/2011 



www.floridatoday.com I Printer-friendly article page Page 2 of3 

State biologists say many of the recent sea turtle deaths may be victims of a chilly winter. 

"They're mostly chronically ill animals," said Allen Foley, sea turtle stranding coordinator for Florida 
Fish and Wildlife Conservation Commission. "It's almost certainly an after effect of the cold winter." 

Boat strikes typically account for about 15 percent to 20 percent of sea turtle deaths, biologists say. 
Disease is the only cause showing a distinct upward trend, growing from 1 percent to 2 percent of 
deaths in the late 1980s to up to 15 percent today. 

More than 4,600 turtles were rescued from cold during January 2010, about 2,000 in Brevard. Then 
BP's Deepwater Horizon blowout left a massive oil plume behind for that spring's hatchlings. 
Thousands of eggs were rescued from Panhandle beaches, many later hatched and released at 
Kennedy Space Center. 

Beaches 

State biologists say the best indicator of nesting trends are the 32 "index beaches" along 200 miles of 
shoreline, where counting methods have been constant since 1989. 

On those beaches, Florida loggerhead nests declined significantly during the past 22 years. The 
steepest decline came after 1998. But the 2010 counts were above the average of the preceding 
decade. 

Some biologists see this as a beginning of a positive shift in the trend, but they say more similar good 
nesting years are needed to reverse the preceding decline. 

Loggerheads 

State and county counts for greens and leatherbacks -- both endangered species -- show more 
significant positive trends. 

Leatherback and green nests on index beaches in 2010 were the second highest since the trend
monitoring program began in 1989. 

Counters found 1,334 leatherback nests statewide last year, compared with 98 nests in 1989. 

Green turtle nests on Florida's index beaches increased by a factor of 10 since 1989, to more than 
8,000 nests. 

"We went over 4,000 nests for the first time ever," Ehrhart said of 2010 counts at the Archie Carr 
National Wildlife Refuge in South Brevard. 

Green sea turtle nests have been seeing as much as a 13 percent annual increases statewide, he 
said. "That's just unheard of in wildlife populations." 

Ehrhart and other biologists hope to see a similar trend for loggerheads. 

"We're all just real anxious to see what the loggerhead numbers do," he said. 

Contact Waymer at 321-242-3663 or jwaymer@florid<1toi:fay.cpm. 

Additional Facts 
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Sea turtle walks 

Groups offer guided walks along the beach during sea-turtle nesting. 
• Sea Turtle Preservation Society: Call in May at 321-676-1701 for reservations for June turtle 
walks. 
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• Sebastian Inlet State Park: The park will begin taking reservations for June turtle walks beginning 
at 8 a.m. May 15. Reservations for July turtle walks will be taken at 8 a.m. June 15. Call 772-388-
2750. 
• Canaveral National Seashore: The park usually begins taking reservations for June turtle watches 
at 9 a.m. May 15. Call 386-428-3384. Lights out 
Starting May 1, bright beach lights, flashlights, flash cameras, video recorders and other types of 
artificial lighting aren't allowed because of the sea turtle nesting and hatching season, which ends 
Oct. 31. 
The equipment can discourage mother turtles from nesting and distract hatch lings from their journey 
out to sea. Homeowners and businesses can face fines. Strandings 
Strandings occur when marine mammals or sea turtles swim or float into shore and become 
"beached" or stuck in shallow water. 
If you find a dead, sick, or injured sea turtle, call 1-888-404-3922. 
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