
PLANNING AND ZONING COMMISSION (P&Z) 

Sam Zimmerman-District 2 Jens Tripson-District 3 
Jonathan Day-District 4 Brad Emmons-District 5 
Todd Brognano-Member at Large George F. Hamner, Jr.,-Member at Large 

Carol Johnson - Non-voting liaison School Board 

Donna A. Keys-District 1, Chairman 

The Planning and Zoning Commission will meet at 7:00 p.m. on THURSDAY, October 27, 2011, in 
the County Commission Chambers of the County Administration Building, 1801 27th Street, Vero 
Beach. 

THE PLANNING AND ZONING COMMISSION SHALL ADJOURN NO LATER THAN 11 :00 P.M. 
UNLESS THE MEETING IS EXTENDED OR CONTINUED TO A TIME CERTAIN BY A 
COMMISSION VOTE. 

ITEM#! 

ITEM#2 

ITEM#3 

ITEM#4 

AGENDA 

CALL TO ORDER AND PLEDGE OF ALLEGIANCE 

APPROVAL OF MINUTES 

A. September 22, 2011 

COMMISSIONERS MATTERS 

PLANNING MATTERS 

A. Informational Update on George Maib's Appeal of the Ocean Concrete Project 
Site PlanN ested Rights Determination 
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B. Upcoming PZC Meetings (no back-up) 
• November 10, 2011 
• December 8, 2011 

C. Planning Information Package 

ITEM #5 ATTORNEY'S MATTERS 

A. Quasi-Judicial Proceedings 

ITEM#6 ADJOURNMENT 

ANYONE WHO MAY WISH TO APPEAL ANY DECISION, WHICH MAY BE MADE AT THIS 
MEETING, WILL NEED TO ENSURE THAT A VERBATIM RECORD OF THE PROCEEDINGS IS 
MADE, WHICH INCLUDES THE TESTIMONY AND EVIDENCE ON WHICH THE APPEAL IS 
BASED. 

ANYONE WHO NEEDS A SPECIAL ACCOMMODATION FOR THIS MEETING MUST 
CONTACT THE COUNTY'S AMERICANS WITH DISABILITIES ACT (ADA) COORDINATOR 
AT 772-226-1223, (TDD #772-770-5215) AT LEAST 48 HOURS IN ADVANCE OF THE 
MEETING. 

Meeting may be broadcast live on Comcast Cable Channel 27 - may be rebroadcast continuously Satnrday 7 :00 p.m. 
until Sunday morning 7:00 a.m. Meeting broadcast same as above on Comcast Broadband, Channel 27 in Sebastian. 
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:=i=Tem 2-A 
PLANNING AND ZONING COMMISSION 

There was a meeting of the Indian River County (IRC) Planning and 
Zoning Commission (PZC) on Thursday, September 22, 2011 at 7:00 p.m. in the 
Commission Chambers of the County Administration Building, 1801 2?1h Street, 
Vero Beach, Florida. You may hear an audio of the meeting; review the meeting 
agenda, backup material and the minutes on the Indian River County website 
www.ircgov.com/Boards/PZC/2011. 

Present were members: Chairman Donna Keys, District 1 Appointee; 
Sam Zimmerman, District 2 Appointee Jens Tripson, District 3 Appointee; Dr. 
Jonathan Day, District 4 Appointee; Brad Emmons, District 5 Appointee; 
George Hamner and Todd Brognano, Members-at-Large. 

Absent was Carol Johnson, non-voting School Board Liaison. 

Also present was IRC staff: Bill DeBraal, Deputy County Attorney; Stan 
Boling, Planning Director; Robert Keating, Community Development Director, 
Chris Mora, Public Works Director; John McCoy, Senior Planner; Sasan Rohani, 
Chief, Long-Range Planning; Laura Vasquez, Recording Secretary, and Darcy 
Vasilas, Commissioner Assistant District 3. 

Call to Order and Pledge of Allegiance 

Chairman Keys called the meeting to order at 7:00 p.m. and led all in the 
Pledge of Allegiance. 

Approval of Minutes 

ON MOTION BY Mr. Hamner, SECONDED BY Mr. 
Tripson members voted unanimously (7-0) to 
approve the minutes of the meeting of August 25, 
2011, as presented. 

The secretary administered the testimonial oath to those present who 
wished to speak at tonight's meeting on any quasi-judicial items. 

Items Not on Consent 

A. Shrewsbury Non-Commercial Kennel: Request for administrative 
permit use approval for a non-commercial kennel. Maxine Shrewsbury, 
Owner/Agent, Location: 633 28th Avenue, SW. Zoning Classification: 

PZC/Unapproved 1 September 22, 2011 



RS-3, Single-Family Residential (up to 3 units/acre). Land Use 
Designation: L-1, Low Density Residential. (AA-11-04-38/99070001-
66392). [Quasi-Judicial] 

Mr. John McCoy, IRC Senior Planner, presented this was a request for a 
non-commercial kennel which was a use that required approval by the Planning 
& Zoning Commission as an Administrative Permit Use. Along with that 
procedurally, there were special notice provisions and the applicant had to put 
out a sign on their property with their contact information. As far as staff was 
aware, the applicant had not received any calls regarding the proposal. 

Mr. McCoy noted the proposal was coming through the Code Enforcement 
process resulting from a single Code Enforcement complaint in November, 2010, 
regarding animals and a couple of other items. The other items were resolved 
quickly, and staff had been working with the applicant to resolve the non
commercial kennel issues. 

Mr. McCoy proceeded to give a PowerPoint presentation, a copy of which 
is on file in the Commission Office. He showed the existing property and 
explained the applicant was requesting to keep 10 chickens, 3 ducks, 2 miniature 
horses, 2 goats, 2 dogs, 1 rabbit, and 1 pot bellied pig. Such activity was allowed 
as an administrative permit use in the current RS-3 (Residential Single-Family up 
to 3 units per acre) zoning district. He added a use that requires an 
administrative permit was one which normally would not have an adverse impact 
on surrounding properties when carefully regulated in scale, duration, or nature. 

The subject application proposes specific locations and secured (fenced) 
areas for animals, a limit on the number of animals allowed, and a sunset 
provision for certain animals. In addition, certain conditions are proposed to 
address compatibility such as the applicant would be required to remove 2 
roosters from the property which are classified as "noisy animals" and are not 
appropriate in this particular setting. Approval of the subject application would 
resolve an existing code violation. 

Staff recommends the Planning & Zoning Commission approve this 
request for administrative permit use with the conditions of: 

No roosters allowed 
No sale of chickens, ducks, or any animal products 
The large animals {the ponies, goats, and pig) shall not be replaced 
No animals would be kept, bred, or groomed for pay on site 
The fence/shed encroachment condition be resolved by December 

31,2011 
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Ms. Maxine Shrewsbury, testified she was the owner of all the pets and 
took the matter very seriously. She explained most of the animals were rescue 
pets and were elderly. She had lived in the home for 14 years and had most of 
the pets since that time. Once the pets were gone, she was not going to replace 
them. She was asking to be allowed to keep her pets at her home until their 
demise. Ms. Shrewsbury also stated she had already moved the shed and was 
working on all the other provisions to bring the property into compliance. 

Dr. Day clarified the initial issue was complaint driven. Mr. McCoy 
responded that was correct. 

Dr. Day inquired if a follow-up inspection would be done. Mr. McCoy 
replied at the end of the year, a follow-up inspection would be done to make sure 
all the conditions were met, but after that time all inspections would be complaint 
driven. 

Chairman Keys asked what the nature was of the initial complaint. Mr. 
McCoy responded the complaint was the animals based on a visual observation, 
and a vehicle on the property that may not have been registered. He continued 
those items were taken care of by the applicant very quickly and this was the 
final process to resolve the code enforcement violations. 

ON MOTION BY Mr. Hamner, SECONDED BY Mr. 
Brognano, the members voted unanimously (7-0) to 
approve the request for administrative permit use 
approval for a noncommercial kennel as presented 
by staff. 

B. Wild Turkey: Request to change an administrative permit condition 
regarding a Wild Turkey Sand Mine Perimeter Buffer. Wild Turkey 
Estates of Vero Beach, LLC, Owner. Schulke, Bittle & Stoddard, LLC, 
Agent. Location: 4705 82nd Avenue. Zoning: A-1 (Agricultural up to 1 
unit per 5 acres). Land Use Designation: AG-1, Agricultural (up to 1 
unit per 5 acres). (AA-11-12-112/2004120019-67242) [Quasi-Judicial] 

Attorney DeBraal disclosed that Mr. Brognano had come to his office to 
explain he would have a conflict of interest with this matter and he was sent to 
the Recording Secretary for the Planning & Zoning Commission where he was 
given and completed a Form BB, Memorandum of Voting Conflict for County, 
Municipal, and Other Local Public Officers. Since Mr. Brognano had completed 
Form BB, he would declare the conflict at the beginning of this matter, disclose 
the nature of the interest of the conflict, at which time he would be able to 
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participate in the discussion of the matter but would need to recuse himself from 
voting. 

Mr. Brognano confirmed Attorney DeBraal's announcement; disclosed the 
nature of the conflict was that he was currently a partner in Wild Turkey Sand 
Mine and therefore had a financial interest. He would not be participating in the 
discussion or voting on this matter. 

Chairman Keys asked if any of the other Commissioners had anything to 
disclose on this matter. 

Mr. Tripson disclosed he had received two e-mails regarding this matter, 
but he had not responded to either. He also stated he would not be influenced to 
the point where he would not be able objectively hear the testimony brought 
before him and vote in a fair and complete matter. 

Chairman Keys announced Mr. Rick Giteles, who owns the property to the 
south of the buffer in question, called her and asked her about the different types 
of buffers and she advised him to contact IRC staff. She also contacted staff 
regarding specific information regarding the buffer that had been approved. 
Chairman Keys stated her decision would not be influenced based on those 
communications. 

Mr. McCoy explained recently, Schulke, Bittle & Stoddard, LLC submitted 
an administrative approval application on behalf of Wild Turkey Estates of Vero, 
LLC to modify the landscape buffer condition to allow an 8-foot tall grassed berm 
with a mixture of preserved and relocated palms and oaks in lieu of a standard 
Type "A" buffer planting. Because the original buffer condition was approved by 
the Planning & Zoning Commission (PZC), PZC action was needed to approve 
the buffer modification request. 

Mr. McCoy noted since there was a 10-acre parcel abutting the south 
boundary of the Wild Turkey site, the project must comply with section 
934.07(3)(e) of the Land Development Regulations (LDR's). That section reads 
as follows: 

"If the project site is adjacent to a residential district or to an 
agriculturally-zoned parcel of ten (10) acres or less, the perimeter of 
the site adjacent to such an area shall include a fifty-foot wide 
bufferyard and a Type "A" buffer or its equivalent along said site 
boundary." 
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He clarified a Type "A" buffer consisted of the following: 

72 canopy trees 18-feet tall 
72 canopy trees 12-feet tall 
238 understory trees 5-feet tall 
1,782 shrubs 

Mr. McCoy related the applicant was required to post a sign notice on the 
site, which staff verified, and a notice was mailed to surrounding property 
owners. Although the applicant had indicated he had not received any citizen 
contacts to date, staff had received some contacts regarding the proposed 
modification. With respect to mailed notice, staff sent out letters to property 
owners within ½ mile of the overall mine site, notifying them of the proposed 
change and the PZC meeting. In addition to the 13 owners of property within the 
½ mile notification radius, 20 citizens were copied on the mailed notice as 
interested parties. 

Staff recommended the PZC modify the Wild Turkey sand mine original 
approval condition requiring that a standard Type "A" landscape buffer be planted 
adjacent to the neighboring 10-acre parcel, and substitute a requirement that an 
8-foot tall grassed berm with preserved palms and oaks be provided adjacent to 
the neighboring 10-acre parcel. 

Mr. Joseph Schulke, Shulke, Bittle & Stoddard, LLC, explained there was a 
Florida Fish & Wildlife environmental mitigation requirement to have cabbage 
palms planted south to north of the buffer section. The Type "A" buffer was not 
one of the environmental criteria the applicant had to provide. All other 
environmental criteria, the wetland enhancements, wetland creations, and 
mitigation for Caracara and Woodstork were not affected by the buffer. He 
pointed out IRC had previously approved the proposed berm in lieu of the 
vegetative buffer at other mines. 

Discussion was held regarding the difficulty there had been in the past with 
irrigating vegetative buffers on berms. 

Mr. Rick Giteles, expressed his displeasure of the request to change the 
already approved Type "A" buffer. He felt the change would affect the value of 
his property and asked the applicant "to man up" and do what he agreed to do. 

Mr. Zimmerman inquired what the current use of Mr. Giteles' property was. 
Mr. Giteles replied the property was currently agricultural and used for cattle. 
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Chairman Keys asked Mr. Giteles if he would be satisfied if the Type "A" 
buffer plantings were just on the side facing his property. Mr. Giteles replied in 
the affirmative. 

Mr. Clyde Scent, 7980 37'h Street, Vero Beach, expressed his frustration 
with having to come back to discuss this matter again after the Type "A" buffer 
had already been approved. He asked the PZC to vote no to the request. 

Ms. Suzan Franzke, 8190 37'h Street, Vero Beach, felt every property 
owner had the right to protect the value of their property and agreed with Mr. 
Giteles he should expect the buffer that was originally agreed upon. She asked 
Mr. Schulke why his clients wanted this change in buffer requirements. 

Mr. Schulke responded the reason for the request in changing the buffer 
requirements was a maintenance and financial issue. 

Mr. Brian Carman, Executive Director, Indian River Neighborhood 
Association, stated Wild Turkey was the first mine reviewed under the new 
regulations. He opined it was not the purview of the PZC to rewrite the rules on 
the fly; even though it may seem like a good idea; but you should play by the 
rules in place. 

Mr. Schulke addressed the comments made for the client to "man up to his 
responsibility", "he made a deal" and "it was his commitment". There was not a 
contract or a deal; they promised to meet the Code. In this particular instance 
the Code permits a Type "A" buffer or its equivalent. What his client was asking 
for was the PZC to decide was if the 8-foot berm was an equivalent. He also felt 
a precedent was set because it had been approved for other mines. 

Mr. McCoy opined the question was what was equivalent to the Type "A" 
buffer as that was an option the Code allowed. A lengthy discussion ensued 
regarding what would be considered an equivalent. 

Attorney DeBraal interjected according to Code 901, Definitions: buffer and 
opaque feature were listed in the same definition as one and used 
interchangeably. 

Ms. Franzke pointed out the reason the Type "A" buffer was a condition 
precedent to the permit was the foliage, trees, and bushes would grow to an 
extensive height, far surpassing the 8-feet. 

Chairman Keys asked Mr. Giteles if he would be satisfied with, according 
to the Type "A" buffer, 6 trees would be planted every 100-feet consisting of 3 
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large canopy trees 4-inches in diameter and 3 smaller canopy trees 2-inches in 
diameter. She wondered if he would be willing to forego 1 O understory trees and 
the 75 shrubs. Mr. Giteles stated he would be willing to forego the understory 
trees and shrubs and felt the landscaping of just one side of the berm was 
preferable. 

ON MOTION BY Mr. Tripson, SECONDED BY Mr. 
Day, the members voted unanimously (6-0) to 
reduce the original Type "A" buffer requirement to 
six (6) canopy trees per every 100-feet consisting of 
three (3) 4-inches in diameter and three (3) 2-inches 
in diameter; eliminating the ten (10) understory 
trees and shrubs to be planted on one side only of 
the berm abutting Mr. Giteles' property. Mr. 
Brognano abstained from voting. 

Chairman Keys called for a break at 8:34 p.m. and the meeting resumed at 
8:39 p.m. 

Public Hearings 

A. Orchid Quay, LLC; TC Property Venture, LLC; and William Hunter's 
Request to Amend the Comprehensive Plan's Future Land Use Map to 
Redesignate .:!: 28.56 Acres, Located Approximately 900 feet South of 
C.R. 510 and East of 46th Avenue and U.S. #1, From M-1, Medium
Density Residential-1 (up to 8 units/acre), to C/1, Commercial/Industrial; 
and Simultaneously Change the Land Use Designation of .:t 9.21 Acres, 
Located South of C.R. 510, and East of 46th Avenue, From C/1, 
Commercial/Industrial, to M-1, Medium Density Residential -1 (up to 8 
units/acre) and Change the Land Use Designation of .:t 20.11 Acres, 
Located Approximately 1300 Feet South of 65th Street and West of the 
FEC Railroad From C/1, Commercial and Industrial District, to L-2, Low 
Density Residential-2 (up to 6 units/acre); AND to Rezone 
Approximately.:!: 28.30 Acres, Located Approximately 900 Feet South of 
C.R. 510 and East of 46th Avenue and U.S. #1, From RM-6, Multi
Family Residential District (up to 6 units/acre), to CG, General 
Commercial District; to rezone .:t 0.26 Acres, Located Approximately .:t 
74 Feet East of U.S. #1 and South of 84th Street, From RS-6, Single
Family Residential District (up to 6 units/acre), to CG, General 
Commercial District; to rezone .:t 0.08 Acres, Located East of U.S. #1 
and .:!: 150 Feet South of 84th Street, from CL, Limited Commercial 
District, to CG, General Commercial District; to rezone .:t 3.19 Acres, 
Located South of C.R. 510, and .:t 600 Feet East of 46th Avenue, From 
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OCR, Office, Commercial, Residential District, to RM-6, Multi-Family 
Residential District (up to 6 units/acre); to rezone:!:: 6.02 Acres, Located 
South of C.R. 510 and East of 46th Avenue, from CG, General 
Commercial District, to RM-6, Multi-Family Residential District (up to 6 
units/acre); to rezone:!:: 13.71 Acres, Located East of U.S. #1 and North 
of 82nd Street, From OCR, Office, Commercial, Residential District, to 
CG, General Commercial District; and to rezone:!:: 11.26 Acres, Located 
Approximately 1500 Feet East of U.S. #1 and North of 82nd Street, from 
RS-1, Single Family Residential District (up to 1 uniUacre), to CON-2, 
Estuarine Wetlands Conservation District (up to 1 uniU40 acres) 
(2011070030) [Legislative] 

Mr. Sasan Rohani, Chief, Long-Range Planning, proceeded to give a 
PowerPoint presentation, a copy of which is on file in the Commission Office. He 
summarized this was a request by Orchid Quay, LLC; TC Property Adventure, 
LLC; and William Hunter to change the land use designation of several separate 
properties. Subject Property 1, :!:: 28.56 acres, was owned by Orchid Quay, LLC 
and William Hunter and was located approximately 900 feet south of C.R. 510, 
and east of 46th Avenue and U.S. #1. Subject Property 2, was :!:: 9.21 acres 
located south of C.R. 510 and east of 46th Avenue and is owned by Orchid Quay, 
LLC. Subject Property 3, was :!:: 20.11 acres located approximately 1,300 feet 
south of 65th Street and west of the Florida East Coast Railroad, and was owned 
by TC Property Adventure, LLC. The purpose of this comprehensive plan land 
use map amendment was to expand and reconfigure the commercially 
designated area on the site comprising Subject Properties 1 and 2 by swapping 
the land use designation of Subject Property 1 with the land use designations of 
Subject Properties 2 and 3. This request also involves rezoning subject 
properties 1 and 2, as well as several other parcels owned by Orchid Quay, LLC. 

Mr. Rohani continued, Subject Properties 1 and 2 are part of the overall 
site of the former Bristol Bay project. Bristol Bay was a 113.42 acre mixed use 
project approved in 2006. As approved, the Bristol Bay project consisted of 497 
residential units and 92,500 square feet of commercial. While a 7.56 acre 
commercially designated portion of the Bristol Bay project site was sold to 
another group several years ago, the owners of Subject Properties 1 and 2 
controlled the remainder of the Bristol Bay site. 

The following table identifies the request involving changing both the land 
use designation and zoning of properties 1 and 2, while changing only the land 
use designation for property 3. 
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su1>ie"creroo'l!iftv/.1; $UbiectiPfoiiei[tV•2 s.ut>iecmetoii'eiitv3 
Owner Orchid Quay, LLC and Orchid Quay, LLC TC Property Venture, LLC 

William Hunter 
General + 900 feet south of C.R. South of C.R. 510 and :t 1300 feet south of 65'" 
Location 510, east of 46th Avenue East of 46th Avenue Street and West of the 

and U.S. #1 FEC Railroad 
Size in Acres + 28.56 acres + 9.21 acres + 20.11 acres 
Property Cleared Land, Stormwater Stormwater ponds, cleared Wetlands and isolated 
Descriotion nonds land uplands habitat 
Current Land M-1, Medium Density C/1, Commercial/Industrial C/I, Commercial/Industrial 
Use Residential-1 (up to 8 
Desianation units/acre\ 
Proposed Land C/I, Commercial Industrial M-1, medium density L-2, Low Density 
Use Residential - 1 (up to 8 Residential - 2 (up to 6 
Desianation units/acre\ units/acre\ 
Current Zoning :t 28.30 acres RM-6, Multi- :t 6.02 acres CG, General PD, Planned 

Family Residential District Commercial District and :t Development District 
(up to 6 units/acre), and :t 3.19 acres OCR, Office, 
0.26 acres RS-6, Single- Commercial and 
Family Residential District Residential District 
lun to 6 unit/acre) 

Proposed CG, General Commercial RM-6, Multi-Family PD, Planned 
Zoning District Residential District (up to 6 Development District 

units/acre\ 

Mr. Rohani reported this request also involved rezoning 3 additional Orchid 
Quay, LLC owned parcels which were not part of the subject land use 
amendment request. The first parcel (Parcel 1), consisting of:!:: 13.71 acres 
located east of U.S. #1 and north of 82nd Street, was proposed to be rezoned 
from OCR, Office, Commercial, and Residential District, to CG, General 
Commercial District. The second parcel (Parcel 2), consisting of :!:: 11.26 acres 
located approximately 1500 feet east of U.S. #1 and North of 82nd Street, was 
proposed to be rezoned from RS-1, Single-Family Residential District (up to 1 
unit/acre), to CON-2, Estuarine Wetlands Conservation District (up to 1 unit/40 
acres). The third parcel (Parcel 3), consisting of:!:: 0.08 acres located east of 
U.S. #1 and :!::_ 150 feet south of 84th Street, was proposed to be rezoned from 
CL, Limited Commercial District, to CG, General Commercial District. 

Chairman Keys announced the Commission would be casting two votes for 
this item; one on Properties 1, 2, and 3 land use change and associative 
rezoning; and Parcels 1, 2, and 3 rezoning. 

Chairman Keys opened the Public Hearing at 8:56 p.m. 

Mr. Joseph Paladin, President, Black Swan Consulting & Entitlement 
Company, stated he was representing the project and had paid all the impact 
fees years ago and an additional $1.5 million to improve the intersection. They 
were planning on moving forward as soon as possible and to build the project 

PZC/Unapproved 9 September 22, 2011 



out. He added the funding for the project was intact and set aside to do the 
construction. 

Mr. Mike Ray, Vice President, Graves Brothers, expressed concern 
because he felt an increase in traffic would affect the intersection with changing 
the density from M-1 to Cl. One of the main issues were plans to facilitate 
ingress and egress onto the property because he thought an egress point on the 
south end of the property would only allow traffic to flow north and into the 
intersection which if they want to go south, they would have to make a U-turn in 
an intersection that was, at one time, the highest accident intersection in the 
County. Another issue was the transfer of 190,000 square feet of development 
into this project relative to what Mr. Paladin referred to as the $1.5 million to 
improve the design of the intersection. 

Mr. Hamner inquired if a traffic study would have to be done. 

Mr. Bob Keating, Community Development Director, replied a traffic study 
would have to be done when the applicant came in for their development plan. 
At this point, staff looks at conditional concurrency with Comprehensive Plan 
Amendments and rezoning. They were looking at no net increase, so a detailed 
concurrency analysis did not need to be done now. The Bristol Bay project was 
vested for the 90,000 square feet of commercial the 500 multi-family residential 
units. This additional increment was not vested and when the applicant comes in 
for development approval they will have to pay additional impact fees and they 
may have to pay some additional charges to enhance the intersection. He added 
the intersection design was between 60 and 90-percent complete. 

Mr. Zimmerman felt this was a good idea but questioned the amount of 
traffic coming in and out on U.S. #1 with the increase in commercial property and 
he wondered if it was possible to add another lighted intersection so close to the 
existing lighted intersection at C.R. 510 and U.S. #1, or would the traffic have to 
come out on C.R. 510. 

Mr. Chris Mora, Public Works Director, responded this was a question staff 
wrestled with on large developments that were located near major intersections 
where they start to restrict the movements because there would be a median 
divided roadway, there would be median openings only so far apart and not close 
to the intersection. As they begin to look at the traffic study for each phase that 
comes forward, they would be looking at things like access and it could very well 
be that they need another traffic signal on U.S. #1. It was not unheard of that a 
traffic signal can be put fairly close to a major intersection like that, the 
Department of Transportation (DOT) has allowed them in the past, but they 
looked very closely at them and would make the applicant do a Traffic Signal 
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Warrant Study where they look at the highest 8 hours of traffic during the day and 
if it meets a certain level of traffic, they may go ahead and approve a traffic 
signal. 

Mr. Mora pointed out because U.S. #1 was a DOT roadway, that's another 
wrinkle because they would have to approve the signal, because it was their 
right-of-way. He felt staff could make a case if they presented they could keep 
traffic away from the C.R. 510 & U.S. #1 intersection because if there isn't one 
there, they might be forced to turn right in a Li-turn, as Mr. Ray mentioned. 

Discussion ensued on traffic scenarios with the changes. 

Mr. Paladin asked if he went through his project as presented, would he 
break the intersection. Mr. Mora responded he would not. 

Chairman Keys closed the Public Hearing at 9:38 p.m. 

ON MOTION BY Mr. Tripson, SECONDED BY Mr. 
Zimmerman, the members voted unanimously (7-0) 
to recommend the Board of County Commissioners 
approve the proposed future land use map 
amendments and two associated rezonings for 
transmittal to the State and Regional review 
agencies, as presented by staff. 

ON MOTION BY Mr. Brognano, SECONDED BY Mr. 
Zimmerman, the members voted unanimously (7-0) 
to recommend the Board of County Commissioners 
approve the proposed rezoning requests not 
associated with the land use amendments, as 
presented by staff. 

B. County Initiated Request to Amend Text of Several Elements of the 
County's Comprehensive Plan [Legislative] 

Mr. Rohani related this was a County initiated request to amend the text of 
several elements and sub-elements of the County's Comprehensive Plan. The 
purpose of this amendment was to ensure that the plan has correct references to 
existing county committees, is consistent with revised state requirements, and 
reflects correct information. 

A PowerPoint presentation was given, a copy of which is on file in the 
Commission Office, with the following highlights: 
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• The Board of County Commissioners has eliminated several county 
committees. Three of these eliminated county committees (Historic 
Resources Advisory Committee, Professional Services Advisory 
Committee, and Conservation Land Advisory Committee) are 
referenced in the following four plan policies which must be revised: 

o Future Land Use Element Policy 8.1 
o Economic Development Element Policy 4.2 
o Housing Element Policy 1.7 
o Conservation Element Policy 12.4 

• At the state level as part of House Bill 7202 in 2011, the state 
legislature has repealed Rule 9J-5, FAC and 9J-11, FAC. Throughout 
the county's comprehensive plan there are several references to Rule 
9J-5, FAC and Rule 9J-11, FAC. Those references must either be 
revised as appropriate or be deleted. 

• In addition to the above referenced changes, staff proposes other minor 
revisions: 

o Policy 1.10 of the Future Land Use Element (FLUE) (Recycling 
Facilities in AG designated Land Use Category 

o Table 2.14 of the FLUE (PD Zoning District in MHRP Land Use 
Category) 

• Also, corrections or typos in the adopted plan 

o Policy 2.5 of the Housing Element 
o Policy 4.11 of the Housing Element 

• 11 Elements and sub-elements proposed to be revised: 

o Introductory Element 
o Future Land Use Element 
o Transportation Element 
o Capital Improvements Element 
o Intergovernmental Coordination Element 
o Coastal Management Element 
o Housing Element 
o Economic Development Element 
o Conservation Element 
o Solid Waste Sub-element 
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o Stormwater Management Sub-element 

• Consistency with the Comprehensive Plan - Future Land Use Element 
Policy 14.3 requires that one of four criteria be met to approve a comp 
plan amendment: 

o A mistake in the approved plan; 
o An oversight in the approved plan; 
o A substantial change in circumstances; or 
o A swap or reconfiguration of land uses at separate sites 

Chairman Keys opened the Public Hearing at 9:44 p.m. and since no one 
wished to speak, the Public Hearing was closed. 

ON MOTION BY Mr. Emmons, SECONDED BY Mr. 
Brognano, the members voted unanimously (7-0) to 
recommend the Board of County Commissioners 
approve the request to amend the county's 
comprehensive plan, as presented by staff. 

Commissioners Matters 

Mr. Zimmerman asked about Policy 1. 7 of the Housing Element found on 
page 48 of the Comprehensive Plan, stating "as part of the adoption process for 
any county regulation which could affect housing development, county planning 
staff shall prepare a Financial Impact Statement to assess the anticipated impact 
of the proposed regulation on the cost per unit for the development of housing, 
the Financial Impact Statement shall include an estimated increased cost per unit 
projection." Mr. Zimmerman requested this item be brought forward at a future 
PZC meeting before the formal LOR changes approval meeting. 

Mr. Stan Boling, Planning Director, indicated that the policy requires a 
housing affordability impact analysis at the time a new regulation is considered 
and not at the time a new policy is considered. He agreed that the analysis will 
be presented with the formal LOR proposals. 

Planning Matters 

Mr. Boling reported staff would be e-mailing changes being proposed to 
the "Set 1" LOR amendments in response to the comments received from the 
PZC at its August meeting. 
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Mr. Boling felt certain there would be meetings on October 13, and 
October 27, 2011. 

Mr. Emmons announced he would not be present for the October 13, 2011 
meeting, Mr. Zimmerman reported he would be gone October 27, 2011, and 
Chairman Keys stated she would be absent for the November 10, 2011 meeting. 

Attorney's Matters 

There were none. 

Adjournment 

There being no further business, the meeting adjourned at 9:50 p.m. 

Donna Keys, Chairman Date 

Laura Vasquez, Recording Secretary Date 
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INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

.::C.TEm '-IA-
PLANNING MATTERS 

INFORMATIONAL ITEM 

TO: The Honorable Members of the Planning and Zoning Commission 

FROM: 

DATE: 

SUBJECT: 

Robert M. Keating, ICP; Co unity Development Director 

Stan Bolin~CP; Planning Director 

October 19, 2011 

Informational Update on George Maib's Appeal of the Ocean Concrete Project Site 
Plan/Vested Rights Determination [2004110124] 

The data herein are presented to the Planning and Zoning Commission (PZC) for informational purposes 
and consideration at its regular meeting of October 27, 2011. 

BACKGROUND 

On November 15, 2005, George Maib submitted a major site plan application to construct a concrete batch 
plant (the Ocean Concrete project) on a site located along Old Dixie Highway about 1 mile south of 
CR512 (see attachment #1). The site is zoned IL (Light Industrial). Although staff reviewed the 
application and issued a discrepancy letter on December 5, 2005, the applicant never responded to the 
letter. Consequently, the application expired on November 15, 2006, one year after the original filing. 

On December 6, 2006, Mr. Maib filed a second major site plan application for the same project on the 
same site. That second application was reviewed by staff, and a discrepancy letter was issued on January 
2, 2007. In this case, the applicant did not respond to the January 2nd letter until November 21, 2007. 
Meanwhile, a local resident requested that the Board of County Commissioners (BCC) initiate the process 
of changing the IL district regulations to prohibit heavy industrial uses, such as concrete plants, paper 
mills, and brick plants, in the IL district. In response to the request and following a staff analysis, the BCC 
directed staff to initiate the proposed zoning district use changes. Those changes were reviewed by the 
Professional Services Advisory Committee (PSAC), the PZC, and the BCC. On July 24, 2007, the BCC 
adopted IL district changes which prohibit concrete batch plants and numerous other heavy industrial uses 
in the IL district. 

After the IL district changes were adopted, the applicant responded to staffs January 2nd site plan 
discrepancy letter on November 21, 2007. Staff reviewed the response, including a revised site plan, under 
the pre-July 24th regulations, with the caveat that the old regulations would apply only if the applicant 
could show that he had vested rights. Staff found that the revised plans did not meet the old regulations. 

When that site plan application expired on December 6, 2007, staff declined to extend the application since 
the site's zoning no longer allowed the proposed use. Subsequently, the applicant appealed the site plan 
application extension denial to circuit court. Based on the court's order on the appeal issue, the BCC, on 
April 20, 2010, granted a one year extension of the application. That extension allowed the applicant to 
pursue site plan approval until April 20, 2011, but did not prejudice or address the vested rights issue. 
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On March 1, 2011, the applicant submitted a response to staffs December 17, 2007 discrepancy letter. 
Afterreviewing that response, staff issued a letter on April 15, 2011 stating that the revised site plan was 
approved, subject to many stated conditions, and subject to a yet-to-be-made determination of whether or 
not Mr. Maib had vested rights. 

While staff was reviewing the revised site plan, Mr. Maib's attorney (Geoff Smith) submitted an argument 
and materials supporting a finding of vested rights for Mr. Maib. In response, the County Attorney drafted 
an eight page legal opinion on the vested rights issue. That legal opinion held that Mr. Maib had no vested 
rights to the pre-July 24, 2007 regulations. 

Based on the County Attorney's opinion, the Community Development Director, on May 9, 2011, issued a 
letter to the applicant denying the site plan application because concrete batch plants are no longer 
permitted under the IL zoning district. In response, Mr. Maib submitted an appeal of the Community 
Development Director's decision. Since LDR (land development regulations) Section 902.07 provides for 
site plan appeals to be heard by the PZC, staff coordinated with the appellant's attorney from June to 
October 2011 to schedule an acceptable PZC hearing date. Although the appeal was never formally 
scheduled, there were discussions about an October 27, 2011 PZC appeal hearing. 

Meanwhile, a foreclosure judgment was obtained by LNV Corporation, the holder of the note and 
mortgage on the subject property, against Mr. Maib. That judgment resulted in a foreclosure sale 
eventually being held on July 7, 2011, at which LNV was the successful bidder. After a challenge by Mr. 
Maib, the sale was confirmed by order of the foreclosure court on October 11,201 I (see attachment #2). 
That order directed that a deed be issued transferring the subject property from Mr. Maib to LNV. As of 
the date of this memo, the deed has not yet been issued; however, it is expected that issuance of the deed is 
irmninent. 

ANALYSIS 

It is the County Attorney's opinion that issuance of the deed to LNV will moot the site plan/vested rights 
appeal because, once the deed issues to LNV, Mr. Maib will not be the owner of the property. At such 
time, Mr. Maib will not be in compliance with LDR Section 914.06 which requires that a site plan 
applicant either be the owner of the property or have the owner's authorization to proceed with the 
application. Thus, unless Mr. Maib is able to produce authorization from LNV, there will be no basis for 
the application or the related appeal to go forward. Consequently, no appeal hearing has been set. 

The purpose of this staff report is to advise the PZC of these developments and to further advise the PZC 
that, upon issuance of the deed to LNV, Mr. Maib will be afforded an opportunity to produce authorization 
from LNV to proceed with the application. If Mr. Maib produces the authorization, the site plan/vested 
rights appeal will be brought before the PZC for a decision. Ifhe does not produce the authorization, the 
appeal will be brought before the PZC for a decision of dismissal on the basis that the transfer of 
ownership to LNV has rendered the appeal moot. 

RECOMMENDATION 

No action required. This item is for information purposes only. 

ATTACHMENTS 

1. Location Map 
2. Court Order to Issue Deed to LNV Corporation 
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Case 2:09-cv-14239-DLG Document 85 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

FT. PIERCE DIVISION 

Case No. 09-14239-CIV-GRAHAM/LYNCH 

LNV CORPORATION, 

Plaintiff, 
vs. 

GEORGE A. MAIB, and 
ROBYNE E. MAIB, et al., 

Defendants. 

ORDER 

THIS CAUSE came before the Court upon Plaintiff's Motion for 

order overruling Defendants' objections, confirming foreclosure 

sale and directing U.S. Marshal to issue U.S. Marshal's Deed [D.E. 

84] . 

THE COURT has considered the Motion, the pertinent portions of 

the record, and is otherwise fully advised in the premises. 

I . BACKGROUND 

On October 4, 2010, the Court entered its Summary Judgment of 

Foreclosure Including Award of Attorney's Fees and Costs ( "Final 

Judgment"), directing, inter alia, the U.S. Marshall to sell the 

property at public sale in accordance with 28 u.s.c. §2001. [D.E. 

70]. The U.S. Marshal originally scheduled the public sale on the 

Property for December 2, 2010, however the sale was stayed upon the 

filing of George Maib's Suggestion of Chapter 7 Bankruptcy. [D.E. 

76] . On July 7, 2 011, after the U.S. Bankruptcy Court granted 

{ 

,, 
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Plaintiff's Amended Stay Relief Motion, the U.S. Marshal conducted 

the public sale of the Property in accordance with 28 U.S.C. §2001 

and the Final Judgment. Among others, a representative of LNV and 

George Miab, the record owner of the property, were present at the 

sale. LNV was the winning bidder at the sale, purchasing the 

Property for $100.00. 

Defendants filed objections to the sale. Specifically, the 

Trust asserts that it did not receive notice of the sale. [D.E. 

82]. Additionally, George Maib objects contending that the judgment 

itself is in error because Plaintiff has admitted that Robyn Maib 

had neither a legal or recognizable equitable interest in the real 

property. [D.E. 83]. The Court finds Defendants' objections without 

merit. It is clear to this Court that all parties in this action, 

including counsel of record for the Trust, received actual notice 

of both the sale and the publication of the same, as required by 28 

U.S.C. §2002, through LNV' s filing of the Notice of Filing the 

Original Affidavit of Proof of Publication of Notice of Sale. [D.E. 

78-79]. Moreover, Ms. Robyn Maib is not a party to the foreclosure 

action and thus has nothing to do with the foreclosure sale. 

On July 8, 2011, the U.S. Marshal made a report of the sale to 

the Court. [D.E. 81]. Accordingly, it is hereby 

ORDERED AND ADJUDGED that Defendants' Objections [D.E. 82 and 

83] are OVERRULED. It is further 

ORDERED AND ADJUDGED that Plaintiff's Motion Confirming 

2 
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Foreclosure Sale [D.E. 84] is GRANTED. The result of the 

Foreclosure Sale held on July 7, 2011 at 11:00am on the steps of 

the Indian River County Courthouse is hereby CONFIRMED. Plaintiff 

LNV Corporation was the successful bidder at the Foreclosure Sale. 

It Is further 

ORDERED AND ADJUDGED that the U.S. Marshal's Office is hereby 

directed to issue a U.S. Marshal's Deed in favor of LNV corporation 

with respect to the following property: 

That part of Government Lot 3, lying West of the Florida 
East Coast Railroad, in Section 8, Township 31 South, 
Range 39 East, Indian River County, Florida. 

DONE AND ORDERED in Chambers at Miami, 

October, 2011. 

I-rt Florida, this _/_ day of 

Q?pJJe 
DONALD L. GRAHAM 
UNITED STATES DISTRICT JUDGE 

cc: All Counsel of Record 

3 
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INDIAN RIVER COUNTY, FLORIDA 
MEMORANDUM 

TO: The Honorable Members of the Planning and Zoning Commission 

TMENT HEAD CONCURRENCE: 

obert M. Keating, AIC 
Community Development 

Ar5 
FROM: Stan Boling, AICP 

Planning Director 

DATE: October 20, 2011 

~ 

PLANNING 
MATTERS 

SUBJECT: Planning Information Package for the October 27, 2011 Planning and Zoning 
Commission Meeting 

For this meeting's packet, the following articles are provided: 

(I) "Florida's economy to further improve in 2012, two studies predict", South Florida Sun-Sentinel, 
October 14, 2011, Donna Gehrke-White. 

(2) "Shadow inventory of homes could topple real-estate recovery", The Miami Herald, October 15, 
2011, Toluse Olorunnipa. 

(3) "Low appraisals blamed for scuttling real estate deals", St. Petersburg Times, October 14, 2011, 
Mark Puente. 

(4) "Florida's construction industry still shrinking, but some workers cling to hope", St. Petersburg 
Times, October 18, 2011, Jeff Harrington. 

(5) "Zero-Waste Plan Calls for Mandatory Recycling", Sustainable City Network, October 5, 2011, 
Randy Rodgers. 

(6) "The Only Hope for Reducing Traffic", The Atlantic Cities, October 2011, Eric Jaffe. 

(7) "Study: Rising sea levels will hit hard in South Florida", South Florida Sun-Sentinel, October 20, 
2011, David Fleshier. 

(8) Link to site that tracks citizen attitudes toward development: saintindex.info/activism. 

cc: Board of County Commissioners 
Joe Baird 
Michael Zito 
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South Florida Sun-Sentinel.com 

Florida's economy to further improve in 2012, two studies predict 

By Donna Gehrke-White 

Sun Sentinel 

10:05 AM EDT, October 14, 2011 

Florida's economy will further improve in 2012, with the 
state gaining more jobs, a higher personal income and 
home prices inching up for the first time in five years, 
according to two recent studies. 

The state will produce 2.2 percent more goods and 
services next year, up from the estimated 2 percent 
increase in 2011, according to a Wells Fargo Securities 
survey released this week. 

The Sunshine State is projected to produce even at a 
higher rate than the U.S. average, said Mark Vitner, 
Wells Fargo senior economist who is nationally known 
for his tracking ofregional and U.S. economic trends. 

The Institute for Economic Competitiveness at the 

advertisement 

Pack for an uplifting day of health and wellness. 

Saturday. November 19 
9:00 am ~ 2=00 pt11 

Hyatt Regency Bonaventure 

Hosted l>y: For more information: 

ll""ll Cleveland Clinic 800-691-6555 
LJ Florld~ de,..elandclmt>:::.orgtfl,:,rtdai-\>·•mts 

University of Central Florida also sees the state's economy growing, but at a slightly lower 2.1 percent in 
2012. 

That number may be further tweaked in a couple of weeks ahead if a new UCF report sees any 
weakening in Florida's economy, said the institute's director, Sean Snaith, an economist. 

"But it won't be dramatic," he said. 

"A gradual recovery is going to continue." 

It's not as robust as Floridians would like -- but better than previous years of declines, he added. 

Florida's economic engine will help add an estimated 64,000 jobs in 2012, the Wells Fargo report 
predicts. 

That is a big jump from the 40,000 positions expected to be created by the end of this year, according to 
the Wells Fargo report. 

Still, it won't make much of a dent in the state's unemployment lines since so many people have been 
thrown out of work, the report said. 
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UCF's Institute also sees more jobs created next year in its report that was written in the summer. 

But the report cautions: "Private sector jobs created will be swimming against the rip currents of state 
and local government losses." 

Still, personal income should also rise next year in the state. It could go as high as 4 percent, according 
to Wells Fargo calculations. 

That, in tum, will help retail sales increase. 

The brighter job market should lift home sales -- and prices. 

"An expanded pool of buyers helps support prices," UCF's Snaith said. 

"Housing and employment are like Siamese twins -- they're joined together," he added. 

The Wells Fargo study is even projecting that the state's average home price will increase in 2012 -
finally. It should go up .6 percent next year after five years oflosses, according to the bank's projections. 

Even that modest an increase is better than previous years of dramatic drops-- as much as a 16 percent 
plummet in the state in 2008, the Wells Fargo data show. 

The rise in home prices will boost the confidence of Floridians who in tum will help the economy by 
spending more, Snaith said. 

dgehrke@tribune.com, 954-356-4205. Follow me on Twitter@donnagehrke 

Copyright© 2011, South Florida Sun-Sentinel 
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'Shadow inventory' of homes could topple real-estate 
recovery 

By TOLUSE OLORUNNIPA 
tolorunnipa@MiamiHerald.com 

Officially, there are 3.5 million homes for sale 
. nationwide. But there are millions more lurking 

in the shadows - hidden neatly away on 
banks' balance sheets, stalled in foreclosure 

, court proceedings, or simply occupied by 
nonpaying owners as lenders wait months or 
years before taking action. 

The housing market's ballooning shadow 
inventory - buoyed by a yearlong foreclosure 
slowdown - stands as its most menacing 
problem, threatening to stifle recovery for 

A for sale sign hangs in front of a Homestead, Fla. home several years. 
Tuesday, March 24, 2009. (Miami Herald file photo) 

And South Florida, with some 200,000 homes 
either already owned by lenders or headed for foreclosure, has one of the nation's largest 
collections of unseen inventory. The number of shadow homes dwarfs the 30,000 or so that 
are listed on the active market. Even as prices have shown signs of stability this year, an 
impending wave of foreclosures threatens to keep real estate values deflated in South 
Florida and across the country. 

SeetbeJL.J!!:!:;CJeen version of the map 
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"A lot of people don't understand how much inventory is set to come online in the next 18 to 
24 months," said Jack McCabe, CEO of McCabe Research & Consulting in Deerfield Beach. 
"When you compare what the Realtors show is inventory to what's out there, you realize we 
have a long way to go." 

A Miami Herald analysis of four years of foreclosure data and thousands of property records 
found record -high levels of shadow inventory in several housing markets across the nation. 

Though these shadow properties are routinely left out of monthly reports by real estate trade 
groups, their influence on home values has grown sharply in recent years. 

In the supply-and-demand reliant real estate market, the national supply of homes is officially 
listed at about 3.5 million, or nine months' worth of homes (home sales are on track to reach 
about five million this year). But once shadow inventory is added, that supply more than 
doubles, to at least 7.5 million. A healthy housing market has about six months' supply of 
properties, which would be about 2.4 million. 

The wave of homes set to hit the market in the coming years consists of discounted 
distressed properties, which tend to drag down neighborhood values. 

Economists insist that the housing industry will not normalize and recover until most of the 
foreclosures work their way through the system - a process that will likely last several more 
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years. 

Shadow inventory can be broken into three categories: 

• Properties lenders have repossessed, but have not put up for sale. These homes are 
referred to as real-estate owned, or REOs. 

• Properties caught up in the clogged foreclosure process. 

• Properties that are severely delinquent in loan payments - almost certainly headed for 
foreclosure - but have not yet entered the process. 

Calculating the size of the shadow market has proven difficult, and estimates range from 1.6 
million to seven million homes. The Herald analysis, using data from several mortgage 
research firms, real estate trade group figures and public records, found the following 
shadow inventory in South Florida: 

• 40,000 houses already owned by lenders but not yet for sale. 

• 124,000 units whose owners have received an initial foreclosure notice, or notice of default, 
but have not yet been foreclosed upon. 

• 37,000 properties whose owners are 90 days or more behind on their payments but have 
not yet been served with a foreclosure notice. 

For hard-hit housing markets like South Florida, Sacramento, Las Vegas and Cleveland, The 
Herald culled thousands of property records for lender-owned homes, and checked whether 
those homes were being listed on the open market. In a large number of cases, they were 
not. 

TALE OF ONE HOME 

Bank of America has owned the small two-bedroom at 1711 NW 80th Street in Miami-Dade 
County since August 2008, when it repossessed the home from the estate of Lucile Moore 
(who died in 2007 after nearly 30 years in the house). Three years later, the property is not 
listed for sale on the open market, and is part of the bank's growing collection of unlisted 
properties. Bank of America did not respond to a request to comment about this property. 

In the aftermath of the largest home repossession campaign in history, mortgage lenders are 
holding properties off the market as a matter of strategy. Flooding the fragile housing market 
with an additional 500,000 to 1.1 million homes - many of them deteriorating and selling at 
deep discounts - would cause already weak prices to fall further. 

Mortgage lenders have shown no indication they are planning to ramp up foreclosure sales, 
and a growing number of vacant homes have idled on banks' balance sheets for several 
years. 

According to data firm CoreLogic, which has one of the more conservative estimates of 
shadow inventory, the current mortgage debt outstanding in the shadow inventory is about 
$336 billion. Liquidating REO homes through the sales process usually leads to significant 
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write-downs on bank balance sheets. Wary of seeing such large losses appear in earnest on 
their books, lenders have been reluctant to deal with bad loans head-on, said Ira Rheingold, 
executive director of the National Association of Consumer Advocates. 

"They're afraid," he said. "They don't want to take those paper losses. Their books show that 
they have these assets that are worth x amount of money. But those values are not real." 

In Maricopa County, Ariz., public records show that Bank of America owns about 1,300 
properties, clustered in cities like Phoenix and Mesa. Most of those homes are not being 
marketed for sale on the lender's designated website for bank-owned properties, where only 
440 Phoenix-area homes are for sale. In many parts of the country, the federal government 
is the largest institutional property owner, as government-run Fannie Mae, Freddie Mac and 
the Federal Housing Administration hold about 250,000 homes. 

While at least 100,000 of those are not yet on the market, a review of public records in 
several states showed that Fannie and Freddie were more likely than other lenders to quickly 
liquidate foreclosed homes. 

"We don't have a shadow inventory because our inventory consists of homes that are on the 
market and homes that we're bringing to market," said Fannie Mae spokesperson Andrew 
Wilson. "Our goal is to sell as quickly as possible." 

The outlook for shadow inventory has worsened considerably over the last year because of 
lender paperwork problems that have gummed up the foreclosure system. 

A year ago, major mortgage servicers discovered that employees were systematically cutting 
corners in the foreclosure process, often signing thousands of false or incomplete legal 
documents each day. 

As details of the "robo-signing" scandal began to spread, lenders hit the brakes on all 
foreclosures, setting off a yearlong slowdown that continues today. 

Banks are struggling to prove that they have legal standing to foreclose, and it now takes 
them an average of nearly two years to repossess a property, according to data firm Lender 
Processing Services. In Florida and 22 other states where foreclosures are handled in court, 
the timeline is even longer. 

More than a million foreclosures that were supposed to be completed this year have been 
pushed into the future, prolonging the housing crisis, real estate research firm RealtyTrac 
found. 

In August 2010, before the foreclosure slowdown, banks repossessed more than 12,000 
homes in Florida. In August 2011, there were only 5,000 repossessions. 

Nationwide, there are some 2.2 million homes stuck somewhere in the foreclosure process, 
and many of those cases have completely stalled. 

"I've got dozens of foreclosure cases in my office that started in 2008 and are still open, with 
lenders doing absolutely nothing to move these cases forward," said Miami foreclosure 
defense attorney Dennis Donet. 
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South Florida security guard Lebert Cosley, 65, has spent nearly four years fighting a 
foreclosure on his two-bedroom condo in Lauderdale Lakes. As the bank stalled the case 
while it searched for critical documents, Cosley's condo association decided to foreclose on 
him earlier this year, a practice that has become more common recently. 

LIVING RENT-FREE 

Lenders are also waiting longer before taking action against homeowners who have stopped 
paying their mortgages. 

Nearly two million homeowners who haven't paid their mortgage in three months or more 
have not received a foreclosure filing. About 800,000 of those have not made a mortgage 
payment in more than a year, according to LPS. 

While some of the holdup can be attributed to foreclosure prevention efforts - mortgage 
modifications, for example - several banks are using delay as a financial strategy, said 
RealtyTrac spokesman Daren Blomquist. 

Lenders are basically letting delinquent homeowners stay in their homes as a lesser-of-two
evils option. Foreclosing more quickly would mean more empty homes and additional 
maintenance costs for banks to shoulder. Lenders, already dealing with a mountain of 
paperwork challenges for homes currently in foreclosure, would only be adding to their 
documentation woes by speeding up new filings. 

"There are more distressed properties than their foreclosure departments can probably 
handle," Blomquist said. "Because the foreclosure pipeline is so full, the lenders have 
delayed foreclosing on those properties." 

Additionally, banks are not selling homes fast enough to justify more aggressive foreclosure 
filings. Even at the currently slowed pace, national foreclosure starts are three times higher 
than foreclosure sales, meaning properties are being loaded onto the conveyor belt much 
faster than they are being taken off. In South Florida, where sales are up this year, the ratio 
of new foreclosures to REO sales is closer to one-to-one. 

"It's kind of like a pig in a python," Blomquist said. "As you start to see more foreclosure 
sales, and that inventory is cleared out, then you'll begin to see more new filings." 

But as lenders hold off on foreclosures as a matter of strategy, struggling homeowners are 
strategically gaming the system as well. So-called "strategic defaults" have grown in 
popularity. 

Chae duPont, a Miami foreclosure defense attorney, said a growing number of her clients 
are opting to voluntarily default on underwater mortgages if they are unable to get a 
satisfactory loan modification. 

"They're making a decision to continue living in the property for 18 to 36 months and then 
they negotiate a short sale," she said. "It's not an easy decision, but sometimes it's the only 
thing that makes financial sense." 

Beverly Birge of Cooper City said many financial advisors told her to strategically default on 
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her three-bedroom home in 2009 as her mortgage payments started going up right before 
she was to retire from her job as a teacher. Instead, she spent two years trying to do a 
mortgage modification, a process she said was hampered by lost documents and 
misinformation. The bank later agreed to accept a short sale, and Birge, 70, has been trying 
to sell the home since August. 

"We haven't paid [the mortgage] since about April or May," she said. "Instead, we've taken 
that money and put it in a savings account, so that we will be able to rent when this is all 
over." 

ALTERNATIVES 

Nationwide, 2.5 million homeowners are 30 to 60 days behind on payments, a sign that the 
stagnant economy and tepid housing market continue to push more people into the 
foreclosure pipeline. 

Given the grim outlook, lenders have begun to consider new alternatives to foreclosure. 
Short sales have increased this year, and real estate agents say the once-onerous process 
of selling a home for less than what's owed on it has become more streamlined. 

Banks are also cutting deals with homeowners who agree to hand over the keys to a house, 
rather than go through a legal battle. In some cases, lenders are forking over wads of cash to 
convince troubled borrowers to leave their homes amicably. 

"We have been making enhanced financial relocation offers- primarily in states where the 
foreclosure timelines are extended," said Jason D. Menke, spokesman for Wells Fargo. 
"We've been offering as much as $10,000 or $20,000 to borrowers who are willing to do a 
deed-in-lieu or a short sale." 

Birge said she is expecting to receive a $3,000 check when her short sale is completed. 

A group of attorneys general has spent the past year trying to negotiate a settlement with 
major U.S. banks accused of wrongfully foreclosing on homeowners. 

The process has been slow, as the banks have rejected calls for widespread principal 
reductions and public officials have called for steep penalties. California Attorney General 
Kamala Harris pulled out of the negotiations last month, saying the proposed agreement was 
"inadequate." 

McCabe, the Deerfield Beach consultant, said it's in lenders' best interest to keep hundreds 
of thousands of struggling borrowers from entering the foreclosure pipeline, even if ii means 
writing down principal balances for underwater homeowners. 

"Unless they agree to do principal reductions coupled with mortgage modifications, these 
delinquent properties will eventually have to be sold," he said. "Which means more banks will 
fold, because they can't stomach those losses." 

Sacramento Bee reporter Rick Daysog contributed to this story. 

This article includes comments from members of HeraldSource, part of the Public Insight 
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Low appraisals blamed for scuttling real estate deals 
By Mark Puente, Times Staff Writer 

Home sales hit a snag when there is conflicting opinion over value. 

Christopher and Susan Capetz put their St. Petersburg home on the market in April after spending $11,000 
on a roof and an air conditioner. 

In July, they gladly accepted a $142,000 offer. But the sale fell through after the appraisal came in at just 
$130,000. 

The Capetzes fault the appraiser. 

"It all hinges on one person," said a disappointed Christopher Capetz. "What if that person was in a bad 
mood that day? It seems like a broken system. It's a roadblock." 

Experts say the Capetzes' experience is a cautionary tale. Appraisals routinely come in under the negotiated 
sales price, often driven down by the glut of foreclosed houses and short sales with rock-bottom prices. 

And like the Capetzes found out, would-be sellers should think twice before pumping cash into upgrades or 
a remodeling project. There's no guarantee that appraisers will value them as highly as buyers and sellers, a 
fact that scuttles deals. 

Frank Gregoire, a St. Petersburg Realtor and appraiser who headed the Florida Real Estate Appraisal Board 
for eight years during the housingboom, advised sellers to stick with new paint and carpet. 

"If you make a major improvement, you should expect to enjoy that improvement. Don't treat it as an 
investment," he said. "It's unlikely you'll get what you paid for it." 

The National Association of Realtors says low appraisals are killing deals across the country. An August 
survey of the group's members found that 11 percent saw contracts collapse and an additional 13 percent 
saw prices negotiated downward because of low appraisals. 

· Distressed sales take only part of the blame for declining home values. 

Homeowners, buyers and real estate agents point an accusing finger at appraisers. They helped create the 
housing boom, the critics say, by working with mortgage brokers and real estate agents to deliver 
unrealistically high appraisals. 
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The subsequent crash led to new federal regulations that prohibited lenders from dealing directly with 
appraisers. An unintended consequence, according to critics: The appraisal process has become far less 
thorough. 

Appraisal management companies now dominate the business. They act as a third party by assigning jobs 
to appraisers. Critics fault the process because many appraisers are not familiar with the neighborhoods in 
which they work. 

The firms also maximize profits by using the cheapest, quickest appraiser for a job. As of March, about 
7,500 appraisers held active licenses in Florida; 6,000 others are inactive. 

The companies might charge $400 to $500 for the work but pay the appraiser half of that or less. In earlier 
times, the appraiser would get all or most of the fee. 

Home prices have declined sharply since their July 2006 peak in the Tampa Bay area, and appraisers are 
drastically reducing their opinions of property values. 

It's now common for homes sold for a song in foreclosure sales to strongly influence the appraisal of homes 
where owners have spent thousands on upgrades. 

The Capetzes know that all too well. 

The couple paid $207,000 for the four-bedroom, two-bath, 1,495-square-foot house in 2005. They put the 
home on the market in April for $150,000. 

Typically, lenders require appraisers to compare three previous sales to the home being valued. If the 
neighborhood has many distressed properties, lenders often require the appraiser to include two current for
sale listings, too. 

A Fort Myers-based appraiser, Christopher Forrey, assessed the Capetz home. 

The couple contend that: 

. Farrey used lesser quality homes with lower sales prices to help come up with how much their home was 
worth . 

. He ignored more expensive homes, ones similar to the Capetzes' home, solely because they were recently 
sold by investors, not homeowners . 

. Those investor homes also had similar upgrades to the Capetzes' home that he could have used to give 
fair value to those upgrades. 

Forrey declined to comment on his appraisal. 

Julie Jones of Re/Max Metro in St. Petersburg represented the buyer. She said appraisers are not giving 
consideration for owner occupants who maintain their homes or have made improvements that add value. 

She doesn't understand why Forrey excluded the investor properties, because the houses had upgrades 
similar to the upgrades the Capetzes made. 
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"The homes he compared did not have these updates," Jones said. 

Fran Oreto of Port Richey, chairwoman of the Florida Real Estate Appraisal Board, said appraisers have to 
use distressed sales if an area is bloated with them. 

Appraisers, she said, should check for nondistressed properties most similar to the home being appraised 
and include them. No two appraisals are the same, as lenders set requirements for which previous sales can 
be used in the evaluation, Oreto said. 

Appraisers shouldn't be faulted for derailing sales, she added. 

"We're not out to blow deals," Oreto said. "We're all in this boat together. If all we have is short sales and 
foreclosures to work with, then that's all we can do." 

Until the housing market improves, homeowners are faced with the decision to either upgrade their 
properties or sell them as is. Another choice could be to not list them for sale until the market improves. 

Leslie Griffin, managing broker at Prudential Tropical Realty in South Tampa, urged homeowners to utilize 
consumer websites like www.remodeling.hw.net to estimate how much return they will gain on remodeling 
projects. 

These days, she cautions homeowners against spending thousands of dollars on renovations if they plan on 
selling. 

"There's no way they'll get a dollar-for-dollar return in a depressed market." 

Mark Puente can be reached at mpuente@sptimes.com or (727) 893-8459. Follow him on Twitter at 
twitter.com/markpuente. 

St. Petersburg Times 
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Florida's construction industry still shrinking, but some 
workers cling to hope 
By Jeff Harrington, Times Staff Writer 

Florida's shrinking construction industry has workers scrambling. 

Florida's bustling construction industry lured Sam Radowick from Michigan eight years ago. 

The pay was good. The work, plentiful. 

By November 2006, however, home building in his adopted state began slumping. Radowick's boss - like 
many building contractors - kept his I-can-fix-it optimism even as layoffs began. 

"Everyone thought it was temporary," Radowick said. "After all, this is Florida." 

Over the next five years, that "temporary" downturn never let up. 

The Great Recession has slashed Florida's 700,000-worker construction industry in half. That's well known. 

But here's the kicker: The industry is still shrinking. Other than government, which is deep in budget-cutting 
mode, construction remains the biggest job-loser on a near-monthly basis. 

In August, construction was down another 1,900 jobs over the month, reaching its lowest point since the 
federal government began tracking state data in 1990. Manufacturing is now a bigger slice of Florida's 
economy than once-miglity construction. And construction employment might not hit bottom until 2012, 
some economists predict. 

The state's masonry industry alone has dropped from 800-p/us contractors to fewer than 200. One Tampa 
mason recently shut down his business, sold his equipment and moved to Tennessee. He had grown weary 
of dipping into his retirement money to prop up his company, said Pat McLaughlin, executive director of the 
Masonry Association of Florida. 

"They've held on, held on, held on until now," he said. 

The radical contraction has forced much of Florida's massive construction army to redeploy. They do odd 
jobs for friends and neighbors, mow lawns and drive trucks. They remodel and expand houses for people 
shackled to their homes by underwater mortgages. 

Thousands more have left the state, sometimes chasing mere rumors of work elsewhere. 
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Fifty-year-old Radowick stayed. And hoped - and paid a heavy price on the road to reconstructing his life. 

'Grapes of Wrath' 

Born in the Detroit area, Radowick grew up without electricity. No TV. His mom, a German immigrant who 
raised seven kids by herself, refused to take handouts. 

It wasn't until he was older that he realized "we were exceedingly poor." And it didn't matter. 

He believes it's that disposition that led him into construction. 

"This industry has always attracted the type of person with a can-do attitude," he said. "It makes you a 
problem-solver." 

Radowick always sensed an unspoken loyalty among home builders and the crews who worked for them. 
The owners had been there. They had worked their way up. And they didn't want to lay off guys that had 
worked for them for 20 years. 

Maybe that's why, he surmises, so many builders waited to pare down until it was too late, and they were 
forced out of business. Nationally, the construction industry gradually contracted from 7 million to 5 million. 
But Florida was the epicenter of the shakeout. 

At first, Radowick's boss repeatedly cut back on his hours. Then he changed his job from estimating 
construction costs for would-be clients to what the company needed most: sales. 

Toward the end, he was cold-calling general contractors to ask if they needed subs. If he spotted a sign 
saying, "Future Home of the Fill-in-the-blank Church," he would jot the number down and call. 

By the fall of 2007, half of the 40-person firm had already been laid off. Radowick wasn't bitter when his own 
number came up. "The boss realized he was giving me a lot of paychecks, and there was nothing there. It 
was just a dead horse." 

Suddenly self-employed, Radowick scraped together what small jobs he could "to keep gas in the truck and 
food on the table. But that was it." 

Things turned ugly quickly. McLaughlin of the masonry association recalled driving through Port St. Lucie 
one day and spotting a general contractor's Ford F-250 truck with a Domino's Pizza sign on top. "I thought, 
'Uh-oh, this is going to be bad when a contractor is out delivering pizza." 

Visiting pawnshops, Radowick noticed more tools appearing on the shelves from fellow, idled workers. He 
could not fathom parting with his own. That would be like a surgeon telling a patient to bring his own scalpel. 
Soon, some pawnshops stopped accepting tools. No one was buying them. 

Some friends moved to Nevada or Wyoming in search of the next big building boom. 

"It's like in the Great Depression where they heard they were hiring in Illinois for apple pickers. It's a Grapes 
of Wrath kind of thing." 

Radowick took his chances on Florida. 

Google of construction 
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For three years, Radowick grabbed work where he could find it. 

He regretted his boss hadn't cut him loose six months earlier when he might have landed something. Now 
all his contacts were coming up dry. 

No one was building houses or strip malls any more. Even fewer were putting up office buildings. 

A couple of his friends got maintenance jobs at area schools. Others turned to health care, and one buddy 
joined his wife selling Avon. It was part of a much broader industry defection. Construction unemployment 
nationally fell from a high of 25 percent to about 13 percent even though job creation didn't pick up. In other 
words, hundreds of thousands of former construction workers left the industry. 

Radowick didn't join the exodus. His heart was still in construction. 

But even the scattered work he picked up didn't pay like it used to. Over the past five years, average weekly 
wages for construction workers in Florida have slumped from $762 to $753 even though the cost of living 
has gone up. 

Radowick briefly worked for a couple of banks fixing up repossessed homes, but the pay barely covered 
expenses. He boarded up two abandoned homes for the city of Tampa. The jobs, some tied to federal 
stimulus dollars, typically lasted a few days, a couple of weeks at best. Two or three weeks of frustration 
followed. 

"You don't know when the next paycheck is coming," he said. "But you knew when the next bill was coming 
in." 

Like many, he concluded the $130 billion in federal stimulus earmarked for construction over three years 
was just too small to stop the hemorrhaging. 

"That doesn't compensate for the fact that construction had gone from a $1.2 trillion to an $800 billion 
industry," said Brian Turmail of the Associated General Contractors of America. "There's no doubt ... there 
are companies around today that would not be if not for the stimulus. But the overall impact was muted by 
the fact the rest of the industry was crumbling." 

On occasion, Radowick's friends who were still working sought his help in estimating costs for remodeling 
apartments or home additions. He would charge them $25 to $200 to come up with some numbers. 

"I was like the Google of the construction industry," he said. "If they had a fast question, they called up Sam 
to ask the information." 

It was spotty work. 

In the meantime, he lost his three-story home in St. Petersburg's Tropical Shores neighborhood and 
divorced his wife of seven years, a split that he links directly to economic stress. His wife was the only loss 
that really mattered to him. "My heart still skips a beat when I see her," he says. 

He moved into a small apartment in downtown St. Petersburg, working off about half of the rent by fixing up 
the place. 

Two things he never lost, he said, were his spirit and his joy. 

"Abraham Lincoln said that everyone is as happy as they decide to be. Whether you're rich or poor, you're 
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going to be happy or miserable based on what you decide you're going to be. So I lost the house, I'll build 
another one. I have confidence in my hands." 

No longer afraid 

Radowick finally caught a break seven months ago while standing in line at WorkNet Pinellas, one of the 
state's workforce boards charged with re-training and placing the jobless. 

He joked that he had picked the wrong line of work. A lady standing behind him piped up that she, too, was 
in construction. She mentioned a new federal grant for training workers to weatherize homes. 

Under the three-year U.S. Department of Energy program, WorkNet is prepping workers to insulate and 
weather-proof up to 19,000 homes in Pinellas County for low-income families. The program is billed as a 
way to give older homes the dual benefit of cleaner air and lower energy costs. 

Radowick took back-to-back courses, one to become a weatherization installer and another to be an auditor 
overseeing others' work. He had found not only a job but also a cause to believe in. 

The bulk of the work is residential and tied to federal funding. So what happens when the federal grant 
propping up the program runs out? Will private industry support weatherization enough to keep it going? Will 
Radowick and the others employed through the program lose their jobs, perpetuating the construction 
industry's downward spiral? 

Radowick isn't worried. Not after what he has already been through. He doesn't know if he's even capable of 
worrying any more. 

"That fear factor has already run its course," he said. "How long can you be afraid?" 

Jeff Harrington can be reached at harrington@sptimes.com. 
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Zero-Waste Plan Calls for Mandatory Recycling 
Randy Rodgers 
Executive Editor I Posted: Wednesday, October 5, 2011 4:44 pm 

How can municipal waste management leaders transition their communities away 
from landfills and incinerators to make way for a zero-waste society? 

Eric Lombardi has a 10-year plan. But, the Boulder, Colo. recycling advocate said 
market forces alone won't build the green infrastructure necessary to close the 
loop on waste. 

"The market takes care of a lot, but not everything, and it's not going to give us a 
green infrastructure," Lombardi said. "It's going to give us the leanest, meanest, 
lowest-cost infrastructure, yes, but that doesn't necessarily mean the greenest. 
And I think because of the environmental, public health and economic externalities 
everybody is starting to come around to the concept that there are different ways 
to assess value." 

Lombardi is executive director of Eco-Cycle, one of the largest non-profit recyclers 
in the United States. The organization's volunteers brought recycling to Boulder in 
1976, making it one of the first 20 communities in the U.S. to offer curbside 
recycling. Eco-Cycle is now a $5 million company with 70 employees handling 
more than 50,000 tons of material per year. In a presentation at the American 
Public Works Association's congress and exposition in Denver, Lombardi said the 
entire waste management industry is currently in turmoil. 

"There is change whether you like it or not. And that's because if you've gone 
through the brain damage of siting a landfill in the last 10 years, you won't do it 
again. And, you cannot site a waste energy facility anymore. A new green-field 
waste energy facility has not been built in America in 15 years. All we've had are 
some expansions. And you'll hear a lot about conversion technologies, but there's 
not a commercial-scale conversion tech plant project in America. All of them are 
pilot-scale." 

The answer, according to Lombardi, is to transition America's waste management 
system by shifting subsidies to green approaches, reducing the amount of waste 
generated by producers, funding appropriate recycling facilities and, ultimately, 
mandating recycling by law. 

Lombardi said the economics of recycling have never been better. 

"The value of recyclables is out of sight. It's now $150 a ton for the basket of 
goods I've been recycling for the past 20 years, and everyone I know in the 
business is looking at their landfills and incinerators and saying 'why am I burying 
and burning $150 a ton?' It doesn't make sense." 

The term "zero waste" is actually a misnomer, as most authorities agree that 90 
percent recovery can legitimately be considered "zero waste." 
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"If we get to 90 percent, we have changed the world significantly," Lombardi said, 
"and we'll have that discussion about the last 10 percent then." 

To achieve zero waste, Lombardi said waste managers must have a total 
commitment to three things: 

1) Maximizing downstream resource recovery through recycling and composting: 

2) Maximizing mid-stream longevity through reuse, repair and durable design; 

3) Maximizing upstream waste reduction through re-design, zero-waste 
purchasing, producer responsibility and implementing regulatory changes. 

Upstream waste reduction is what differentiates zero waste from total recycling, 
Lombardi said. "We're talking about nipping waste at the source. You've got 
industries that are starting to design their products and packaging to be recovered 
in the downstream systems." 

Purchasing practices also play an important role, he said. "How are we spending 
the tax dollars? We're buying the future we want. We need to start buying the 
cleaner, greener stuff." 

And, Lombardi said integrated solid waste management and existing waste-to
energy technologies (except anaerobic digestion) should be abandoned because 
they are not ecologically sound and they distract society from the achievable goal 
of virtually eliminating waste altogether. 

He said there are four reasons governments need 10 years to make the shift to 
zero waste: 

1) To avoid spending millions on incinerators and other expensive landfill diversion 
methods; 

2) To build the necessary recovery facilities; 

3) To make the regulatory shifts that will allow the cleanest companies to win the 
profits; 

4) To achieve the cultural behavior shifts necessary to convince citizens to 
separate their waste into three bins: recycling, composting and other trash. 

The six facilities needed to achieve zero waste include: 
Material Recovery Facilities (MRF) 
Organic Recovery Facilities 
Construction, Deconstruction & Demolition (CD&D) Facilities 
Center for Hard-to-Recycle Materials (CHaRM) 
Reuse & Repair Facilities (R&R) 
Residual "Sort, Stabilize & Transfer" Stations (ZWTS) 

Lombardi said global markets are starting to open up for recyclable materials, 
making traditional single-stream recycling centers extremely profitable. It is now 
less expensive for manufactures to make paper, metal and plastic out of recycled 
materials than it is to make them out of raw natural resources. "These are 
economic realities that have come home," he said. 

Organic composting facilities can be complex indoor facilities or simple outdoor 
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"compost heaps." They create valuable soil amendments, bioplastics and biofuels. 

The deconstruction industry is also growing rapidly, Lombardi said, because of the 
value of lumber, masonry and other building materials. Many communities are 
already requiring deconstruction at various levels. The materials can be sold at re
use and repair facilities. 

CHaRm facilities help find markets for non-traditional uses of hard to recycle 
materials like Styrofoam, plastic bags, books, textiles, shoes, sinks, bicycles and 
cooking oil. "The theory is that if you get a big enough pile of any one material, 
you'll find a buyer or a taker for it," Lombardi said. 

Zero waste transfer stations are different than existing transfer stations that 
typically compact mixed waste and haul it to a distant landfill. These mixed-waste 
sort, stabilize and transfer stations use mechanical, biological treatment (MBT), 
which essentially separates out the recyclables through mechanical means and 
then uses anaerobic digestion to extract and capture any gases. At the end of that 
process the inert remains are safe to bury, Lombardi said. 

To reduce the amount of material that can't be recycled, Lombardi said 
government entities are working with manufacturers to convince them to re
design their products and packaging in order to make them easier to recycle. 

Lombardi's 10-year "bridge" plan to zero-waste calls for communities to recover 
50 percent of their waste in years one through four by offering universal (not 
mandatory) curbside collection of recyclables, weekly food and yard waste 
collection and a CD&D deposit for building permits. In these first four years, the 
municipality should set a community zero waste goal, start a "pay-as-you-throw" 
pricing structure for non-recycled trash, lobby for state-level Expanded Producer 
Responsibility (EPR) programs and invest $2 per capita each year for community 
education. 

"Pay as you throw is tough for some communities," Lombardi said. "A lot of the 
public perceives free trash as the one thing they get for their taxes, so it's really 
tough to switch that and make it into the pay-as-you-throw system. We need to 
move toward unit pricing in trash. Four thousand communities in America now do 
it. It's the single most powerful reward system for recyclers." 

EPR programs get industries involved in the recycling processes. For example, the 
paint industry has begun to take responsibility for collecting unused paint; the 
computer industry is taking responsibility for recycling computers, and so on. 

In years five through eight, the plan calls for reaching 70 percent recovery by 
mandating recycling and composting, moving to bi-weekly trash service, and 
mandating CD&D recovery. In those years, the community should analyze the 
trash that is not being recycled, enact local EPR programs, establish new rules for 
recyclable/compostable packaging, establish government purchasing policies that 
favor green businesses and products, set waste reduction targets and invest $3 
per capita each year for community education. 

Lombardi said more and more communities are beginning to require participation 
in recycling programs. These include Minneapolis, Charlotte, Oakland and San 
Francisco, among others. 
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"It's starting to happen that mixed waste, which is really the enemy, won't be 
picked up. For 35 years, Eco-Cycle has been trying to make the voluntary system 
work. If you're not on board now, you're never going to get on board, so we're 
going to make you get on board," Lombardi said. "(The Boulder) City Council has 
agreed to that and we're starting to move toward mandatory ordinances." 

Once all the "stinky" organics are taken out of the waste stream through 
composting, regular trash can be picked up less olten, he said. 

In years nine and 10, Lombardi said communities should reach 90 percent 
recovery through zero waste labeling, product bans and taxes on non-recyclable 
packaging, funding at least half of the zero waste system with EPR programs and 
"hammering down" on mixed waste through various fines and fees, while 
continuing a vigorous community education program. 

"We've got to hammer mixed waste. Because once we get rid of mixed waste, all 
of the virtuous zero-waste cycle begins. Mixed waste is only good for one thing: 
bury it or burn it. You can't sort it. I've been watching people try to sort mixed 
waste for 30 years. You just can't do it." 

Lombardi said Eco-Cycle is planning to release a handbook later this year and will 
start a one-week training academy to educate waste managers on the zero-waste 
bridge plan. 
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In 1962, transportation n.:St'ardwr Antlwny Down~ suggested that U.S. cities suffered from a 
fundamental law of highway congestion: "This Law states that on urban commuter expressways, 

peak-hour traffic congestion rises to meet maximum capacity." What was the case half a century ago 
remains true today. Except worse. In a resrnrch paper published in this month's American Economic 
Review, a pair of economists from the University of Toronto confirm the fundamental law of highway 
congestion, but argue it doesn't go far enough. By analyzing traffic data and road capacity in U.S. 

cities from 1983 to 2003, they also provide evidence for a fundamental law of road congestion - one 

that extends beyond interstate highways to include a "broad class of major urban roads." 

In other words, no matter how many lanes of road you build in and around American cities, you can't 

stop cars from jamming them up. Despite the claims of highway advocates like the J\mericJn Ro,1d 
,Hld Trc111~~•ort.1lio11 Builders Association, urban congestion can't be addressed by increasing road 

capacity. That's always been a tough fact for people to accept; as Lewis Mumford wrote back in the 
New Yorker back 1955: "People, it seems, find it hard to believe that the cure for congestion is not more 
facilities for congestion." 

The next logical solution is to increase public transportation capacity, but the Toronto researchers 

found "no evidence" that this impacts road congestion either. There is such an enormous latent 

demand for road space, they believe, that whenever a driver shifts onto public transportation, another 
one quickly grabs the open lane. That leaves just one solution to the traffic problem plaguing 

American cities: congestion pricing. 

"We cannot think of any other solution," says Gilles Duranton, the paper's co-author. "As soon as you 
manage to create space on the road, by whatever means, people are going to use that space. Except 
when people have to pay for it, of course." 

Duranton points to other cities around the world as evidence that congestion pricing decreases traffic. 
London's pricing program has created a number of benefits: car use is down, carbon emissions are 

down, delays are down, even taxi fares are down because the roads move more swiftly. Meanwhile 

the bus system has grown at exceptional rates, with its expansion largely paid for by the congestion 
pricing revenue. 

The more recent progr,1111 in Stockhnllll has been an equal or even greater success. After a :sh-nwnth 
trial period in 2006 [PDFJ, the city government made the program permanent the following year. Since 

then transit ridership is up, traffic is down some 18 percent, and in some cases rush-hour delays have 

been cut in half. During the trial period alone there was a huge drop in delays during evening peak 
traffic hours [PDFJ: 

http://www.theatlanticcities.com/commute/2011/1 0/only-hope-reducing-traffic/315/ 10/19/2011 
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There are some other ideas to consider. Cities can try what Duranton calls quantitative restrictions. 
These can take the form of wholesale bans of vehicles from certain areas of the city. Some cities have 
tried a modified approach: in Bogota and Mexico City, for instance, cars are limited from driving on 
certain days based on their license plate numbers. But this strategy creates problems of its own. 
Bogota's Pirn _v Plac,1 program restricts drivers with license plates ending in four numbers from taking 
to the road on any given day; but in response, says Duranton, some people simply purchase additional 
cars, accruing a variety of license plates to get around the system. A rccc11\ report from the Journal of 
Political Economy [PDF] suggests that's the case in Mexico City as well: that program led to "an increase 
in the total number of vehicles in circulation," writes the author. As a result, air quality in the city 
failed to improve. 

One problem with congestion pricing is that it sounds awful, but it works well. That makes it difficult 
to introduce, especially in American cities. New York City came very close to enacting an ambitious 
congestion pricing plan a few years back, only to have it defeated in the -;lale legislature before it got 
off the ground. That decision could have led the way for a broad acceptance of congestion pricing by 
American cities, but instead it probably dissuaded others from make a similar attempt. 

"My feeling is, yes, people tend to be against it before they see it at work," says Duranton. "They think 
ifs going to cost them more money, which directly it will, but they're all very unclear about the 
benefits; i.e. traffic is way more fluid, way faster, and pollution is going down." 
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Eric Jaffe is a contributing writer to The Atlantic Cities and the author of The King's Bes/ Highway: The Lost 

History of the Boston Post Road, the Route That Made America. He lives in New York. All p,>sh ., 
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Study: Rising sea levels will hit hard in South Florida 

By D<1Y:idfkshler, Sun Sentinel 

October 20, 2011 

A sea-level rise of just a few inches will bring flooding 
to South Florida cities, contaminate sources of drinking 
water and lead to sharp increases in utility bills over the 
next 20 or 30 years, according a study released 
Wednesday by Florida Atlantic University. 

The study found that projected sea level increases of 3 to 
6 inches by 2030, due to global warming, could 
overwhelm flood-control systems that in many areas are 
more than 50 years old. The authors provided a list of 
steps to be taken in the coming decades, from moving 
drinking-water wells inland to installing more pump 
stations, that could help the region cope with the higher 
water. 

"Unprecedented sea level rise and other climate change 

advertisement 

Page 1 of2 

impacts are likely to result in serious threats to the water supply, increased risks of flooding, hurricane 
damage, huge infrastructure investments and other consequences both known and unknown at this time," 
states the study, conducted by researchers at the university's Charles E. Schmidt College of Science and 
College of Engineering and Computer Science. 

Global warming causes sea levels to rise because water expands as it increases in temperature and 
because glaciers melt. In the past century, sea levels have risen 4.8 to 8.8 inches, largely due to global 
warming, according to the Environmental Protection Agency. 

Higher sea levels will increase the intrusion of saltwater into underground sources of drinking water, 
forcing cities to abandon wells near the ocean and drill new ones, according to the report. 

As a case study, the repmi used Pompano Beach, where the city is fighting - so far successfully - to 
keep saltwater intrusion from its eastern wellfield. Although most of the city stands on relatively high 
ground, low-level coastal areas would be inundated. 

By 2030 the city will have to spend millions to upgrade water plant equipment, install pump stations in 
low-lying areas and upgrade its sewer system, passing the cost onto its customers, according to the 
report. 

"Sea level is creeping up on us," said Barry Heimlich, a researcher at FAU, who led the study. "And in a 
few decades it could overwhelm our storm drainage system." 

http://www.sun-sentinel.com/news/local/florida/fl-water-climate-20111020,0,335929 ,prin... 10/20/2011 
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Randy Brown, Pompano's utilities director, said the study was basically accurate and the city was 
incorporating the need to accommodate sea-level rise into its various water plans. He said it would be 
impossible to estimate the impact on bills over the next 20 years. Although he's optimistic about 
protecting drinking water supplies, he's unsure whether the city will be able to prevent flooding of low
lying areas. 

Frederick Bloetscher, associate professor in the FAU Department of Civil, Environmental and 
Geomatics Engineering, says flooding during storms in eastern sections of South Florida cities provides 
the average citizen with the most powerful evidence for the reality of global warming. 

"Ask people ifanything's different," he said. "Ask them if their streets flood more. You do see more 
flooding when it rains, and people can relate to that. People's perceptions that things are different on the 
ground are right. It is reality." 

(ijle§h/er@trib_u11,r3.c9m, 954-356-4535 
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MEMORANDUM 

TO: 

FROM: 

Honorable Members of the Planning & Zoning Commission 

William K. DeBraal, Deputy County Attorney U} i,cQ-
Alan S. Polackwich, Sr., County Attorney ~ 

October 5, 2011 

THROUGH: 

DATE: 

SUBJECT: Quasi-Judicial Proceedings 

At the direction of the Board of County Commissioners, the County Attorney 
prepared a set of written guidelines and procedures that would be followed for 
quasi-judicial matters. At its meeting of August 25, 2011, the Planning and 
Zoning Commission reviewed a draft of those written guidelines and procedures. 
It was the consensus of the P and Z members that the matter should be brought 
back as an action item after the Board had approved a final version of the 
guidelines. The BCC adopted the attached resolution and guidelines concerning 
quasi-judicial matters at its meeting of September 6, 2011. 

The opening paragraph of the guidelines provides a good explanation for the 
policy: 

"These guidelines are for information purposes only, and shall not 
impose upon the Board any legal requirements greater than those 
imposed by applicable law. The Board is authorized to deviate 
from these guidelines, provided the resulting procedure complies 
with applicable law. No deviation from these guidelines shall be 
considered a failure of the Board to follow its own rules, policies or 
procedures. These guidelines are intended for contested quasi
judicial proceedings. County staff is specifically authorized to place 
uncontested quasi-judicial matters on the consent agenda, in which 
case the agenda package shall be deemed to be admitted into 
evidence in support of the Board's decision." 
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The advantages of adopting these guidelines include: 

1.) Applicants, interveners and members of the public at large will have a 
written set of procedures that will be followed in a quasi-judicial hearing 
before the Commission. 

2.) County Staff and the Board will have a written document to follow to 
ensure the proceeding is consistent with applicable law with fairness to all 
parties involved. 

3.) The Board and the Commission will treat all applicants in the same 
manner with the same rules. 

Adoption of the guidelines and procedures does not require a resolution of the 
Commission. In the same manner, the guidelines may be amended or eliminated 
with a vote of the Commission. 

Recommendation: 
adopt the attached 
future hearings. 

Staff recommends the Planning & Zoning Commission 
written procedures for quasi-judicial matters for use with 



RESOLUTION NO. 2011- 069 

A RESOLUTION OF THE BOARD OF COUNTY COMMISSIONERS OF 
INDIAN RIVER COUNTY, FLORIDA ESTABLISHING GUIDELINES 
FOR QUASI-JUDICIAL PROCEEDINGS BEFORE THE BOARD. 

WHEREAS, the Board of County Commissioners ("Board") conducts quasi-judicial 

proceedings from time to time with regard to matters of interest to residents of Indian River 
County; and 

WHEREAS, the interests of all residents, including pa1iies to quasi-judicial proceedings, 

will be served if the Board adopts and publishes written guidelines applicable to quasi-judicial 
proceedings, as set forth herein. 

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY 
COMMISSIONERS OF INDIAN RIVER COUNTY that: 

1. Guidelines. The Board hereby adopts the attached "Indian River County 

Guidelines for Quasi-Judicial Proceedings before the Board of County Commissioners" 
("Guidelines"). The Guidelines are for information purposes only, and shall not impose upon the 

Board any legal requirements greater than those imposed by applicable law. The Board, acting 

in accordance with section 102.02 of the Code of Indian River County, is authorized to deviate 

from the Guidelines, provided the resulting procedure complies with applicable law. No 

deviation from the Guidelines shall be considered a failure of the Board to follow its own rules, 
policies or procedures. 

2. Planning and Zoning Commission. The Planning and Zoning Commission is 

invited to consider and adopt the Guidelines for application to quasi-judicial proceedings 

conducted by the commission. 

3, Contrary Resolutions. Any contrary resolutions, including, without limitation, 

Resolution 2009-004, are hereby repealed. 

The foregoing resolution was moved for adoption by Commissioner o' Bryan 

and the motion was seconded by Commissioner Davis , and, upon being put to a 

vote, the vote was as follows: 



RESOLUffION NO. 2011- 069 

Chairman Bob Solari 

Vice Chairman Gary C. Wheeler 

Commissioner Wesley S. Davis 

Commissioner Joseph E. Flescher 

Commissioner Peter D. O'Bryan 

Aye 

Nay 

Aye 

At,sent 

Aye 

The Chairman thereupon declared the resolution duly passed and adopted this 6th day 
of September ,2011. 

Attest: J.K. Barton, Clerk BOARD OF COUNTY COMMISSIONERS 
INDIAN RIVER COUNTY, FLORIDA 
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GUIDELINES FOR QUASI-JUDICIAL PROCEEDINGS BEFORE THE 
INDIAN RIVER COUNTY BOARD OF COUNTY COMMISSIONERS 
("BOARD") 

General Guidelines 

These guidelines are for information purposes only, and shall not impose upon the Board any 
legal requirements greater than those imposed by applicable law. The Board is authorized to 
deviate from these guidelines, provided the resulting procedure complies with applicable law. 
No deviation from these guidelines shall be considered a failure of the Board to follow its own 
rules, policies or procedures. These guidelines are intended for contested quasi-judicial 
proceedings. County staff is specifically authorized to place uncontested quasi-judicial matters 
on the consent agenda, in which case the agenda package shall be deemed to be admitted into 
evidence in support of the Board's decision. 

Parties 

The parties to a quasi-judicial proceeding shall be the county, the applicant or person whose 
property or interests are directly involved in the matter ("applicant"), and, if applicable, any 
person or entity which has formally intervened in the proceeding ("intervener"). A person or 
entity seeking intervener status shall (i) request such status as early in the proceedings as 
possible and, in any event, no later than at the commencement of the hearing, and (ii) 
demonstrate a substantial interest which may be adversely effected by the Board's decision in a 
manner different in kind or greater in degree than the public at large. Any person or entity 
required to be notified of the application under applicable land development regulations ( e.g., 
adjacent property owners or owners of property within a certain distance - usually 300 feet - of 
the subject prope1ty) shall be deemed to have a substantial interest sufficient for intervener 
status. 

Pre-Hearing Matters 

l. Notice to Commissioners. As soon as county staff becomes aware of a quasi-judicial matter 
which will probably come before the Board for decision, staff shall notify the commissioners of 
this fact, by email or other acceptable means. The notice shall set f01th the matter and the 
nature of the issues involved, and shall generally remind commissioners of the requirements of 
these guidelines. 

2. Ex Parle Communications. Unless otherwise prohibited by statute or ordinance, and subject to 
disclosure guidelines set forth below, each commissioner shall make his or her own decision 
whether to engage in ex paite communications with county staff, parties or other interested 

I 



persons. The public is reminded that significant legal consequences may attach to ex pa1te 
communications and, to protect the process from legal challenge, commissioners may elect in 
good faith to avoid ex parte communications. 

3. Site Visits, Investigations and Expert Opinions. Unless otherwise prohibited by statute or 
ordinance, and subject to the disclosure guidelines set fo1th below, each commissioner shall 
make his or her own decision whether to make site visits, conduct investigations or consult with 
experts. 

Hearing Matters 

I. Fair and Impartial Decisions-Makers. Each commissioner shall keep an open mind and shall 
base his or her decision on the evidence presented at the hearing and the applicable law. 
Accordingly, commissioners should refrain from making any public statements prior to the 
hearing, for or against the application. If, because of conflict of interest, bias or other factors, a 
commissioner does not have an open mind and cannot base his or her decision on the evidence 
and applicable law, the commissioner should advise the Board of this fact, and withdraw from 
any fmther participation in the proceedings. 

2. Commissioner Disclosures. If a commissioner has engaged in ex parte communications 
(written or verbal, including communications with county staff), made any site visits, conducted 
any investigations, or consulted with any experts prior to the hearing, the commissioner shall 
disclose such ex parte commnnications, site visits, investigations or consultations at the start of 
the hearing. Specifically, (i) with respect to ex parte communications (including consultations 
with experts), the commissioner shall disclose the subject of the communication and the identity 
of the person or group with whom the communication took place. If the communication was in 
writing and was actually read by the commissioner, a copy of the written communication shall be 
given to county staff and included in staff's file on the matter. The written communication shall 
be available for public inspection prior to the hearing, shall be given by county staff to the clerk 
at the start of the hearing, and shall be made a part of the record, and (ii) with respect to site 
visits and other investigations, the commissioner shall disclose the fact of such visits and 
investigations, and any findings made or information obtained. Any conunissioner disclosing 
such matters shall confirm at the start of the hearing that he or she has an open mind and is able 
to base his or her decision on the evidence presented at the hearing and the applicable law. 
(Note: County staff's report which is included in the Board's agenda package shall not be 
considered an ex parte communication). 

3. Procedural Decisions. In accordance with § 102.02 of the Code of Indian River County, all 
questions of procedure shall be decided by the Chairperson, subject to an appeal by a 
commissioner to a majority of the Board. 
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4. Rules of Evidence. The formal rules of evidence shall not apply. Generally, any evidence 
which is relevant to the issues will be admissible, and concerns relating to the reliability or 
trustwmihiness of the evidence (e.g., hearsay) will go to the weight to be given the evidence. 
Objections to evidence shall be resolved as a procedural decision by the Chairperson, with the 
advice of the County Attorney, or his designee ("County Attorney"). 

5. Role of the County Attorney. The County Attorney shall represent the Board, providing 
advice as necessary with respect to legal issues. The County Attorney shall not represent county 
staff or advocate the county staffs position. 

6. Decorum of Proceedings. Quasi-judicial proceedings are serious, business meetings of the 
Board, and all pmiies and other participants are expected to act in a courteous and respectful 
manner. Loud, rude or disruptive behavior, or outbursts in support of or opposition to statements 
made by others, will not be tolerated. The Chairperson, with the assistance of the County 
Attorney, shall maintain the decorum of the proceedings. 

7. Order of Proceedings. After commissioner disclosures and confirmations, the order of 
proceedings shall be as follows: 

a. Open the Public Hearing. 

b. Witnesses Sworn In. The clerk collectively swears in all persons who plan to 
testify in the hearing. Attorneys appearing for a party shall not be required to be 
sworn in; however, the statements of an attorney who is not sworn in shall be 
considered argument on behalf of his or her client, but shall not be considered 
evidence; 

c. Questions from Commissioners. Commissioners are encouraged to ask questions 
or raise issues during the parties' presentations, so that all parties have an 
opportunity to present evidence and argument addressing the questions or issues. 

d. County Staffs Presentation. County staff makes its presentation and each party 
has an opportunity to cross-examine staff. Unless there is an objection and the 
objection is sustained, the agenda package and any power point presentation made 
by staff shall deemed to be admitted into evidence; 

e. The Applicant's Presentation. The applicant makes his or her presentation and 
each pa11y has an opportunity to cross-examine the applicant's witnesses; 
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f. Each Intervener's (if any) Presentation. Each intervener (if any) makes his or her 
presentation and each party has an opportunity to cross-examine the intervener's 

witnesses; 

g. Input from Members of the Public. Members of the public who were sworn in by 

the clerk address the commission. Each party shall have an opportunity to cross
examine members of the public; however, parties are reminded that members of 
the public are not parties to the proceeding, and while the parties shall have the 
right to cross-examine on all relevant issues, parties shall refrain from cross
examination which is harassing or rude to members of the public; 

h. Final Presentations by the Parties. Each party has a final opportunity to present 

evidence, in the following order: county staff, each intervener (if any) and the 
applicant, who shall have the right to make the final presentation; 

1. Final Arguments by the Parties. Each party has an opportunity to present final 
arguments to the Board, in the following order: county staff, each intervener (if 
any) and the applicant, who shall have the right to make the final argument; 

J. Record. The Chairperson confirms that all records and other tangible evidence 
have been admitted into evidence and are in the hands of the clerk; 

k. Close the Public Hearing. 

Decision by the Board 

1. Decision. The Board deliberates and makes its decision based on substantial, competent 

evidence presented at the hearing and the applicable law. 

2. Substantial, Competent Evidence. "Substantial" evidence is evidence which provides a 
factual basis from which a fact in issue may reasonably be inferred. "Competent" evidence is 
evidence which is sufficiently relevant and material to the ultimate question that a reasonable 
person would accept it as adequate to support the conclusion reached. Relevant, fact-based 
statements, whether from experts or not, generally constitute competent evidence. General 
statements of support or opposition to a project, standing alone, do not constitute competent 

evidence. 

3. Essential Requirements of Applicable Law. The Board's decision shall also be consistent 
with the essential requirements of applicable law. The County Attorney will advise the Board 

with respect to the essential requirements of applicable law. 
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4. Written Order. If the decision of the Board is required by law to be set forth in a written 
order, the order shall promptly be prepared by county staff, signed by the Chairperson and filed 
with the clerk. 

Adopted September 6, 20 I I 
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SAMPLE NOTICE OF UPCOMING QUASI-JUDICIAL MATTER 

To: Board of County Commissioners 

This is to advise of a quasi-judicial matter which may/will come before the Board. The applicant 
1s __________ and the matter is __________ . Please remember 
that 

• If you engage in any ex parte communications, you must be prepared to disclose at the 
hearing the subject of the communications and the identity of the person or group with 
whom the communications took place; 

• If you engage in any site visits or other investigations, you must be prepared to disclose 
at the hearing the fact of such visits or investigations, and any findings made and 
information obtained; and 

• If you receive and actually read any written communications, you must promptly give a 
copy of the written communications to the planning department staff. 

Also, please remember that you must keep an open mind on the matter and base your decision on 
substantial, competent evidence presented at the hearing, and applicable law. Accordingly, you 
should refrain from making public statements prior to the hearing, for or against the application. 

Approved September 6, 201 I 



Chairman Keys brought up the language contained in the rules that the 
County Attorney -shall not represent County staff or advocate the County staff 
position. She referred to a prior PZC meeting where staff was being questioned 
and wanted to know who represented staff and whether the Chairman could 
intervene. A discussion followed and Attorney Debraal stated the Chairman had 
the · tto intef\teA<e.if ne sary. 

It was a consensus of the PZC for staff to bring back the Quasi-Judicial 
Guidelines as an action item at a future PZC meeting. 

Attorney DeBraal reviewed the information contained in his memorandum, 
a copy of which is on file in the Commission Office. 

Adjournment 

There being no further business, the meeting adjourned at 9:39 p.m. 

Donna Keys, Chairman Date 

Terri Collins-Lister, Recording Secretary Date 

PZC/Unapproved 10 August 25, 2011 


