PLANNING AND ZONING COMMISSION (P&Z)
Charles E. Rednour-District 1
Maria Caldarone-Dis!iict 3
Jonathan Day-District 4
Brad Emmons-District 5
· Todd Brognano-Member at Large, Vice Chairman
Jordan Benson Stewart - Member at Large
Carol Johnson - Non-voting liaison School Board

Sam Zimmerman-District 2, Chairman
The Planning and Zoning Commission will meet at 7:00 p.m. on THURSDAY, May 22, 2014, in the
County Commission Chambers of the County Administration Building, 1801 21h Street, Vero Beach.

THE PLANNING AND ZONING COMMISSION SHALL ADJOURN NO LATER THAN £1 :00 P.M.
UNLESS THE MEETING IS EXTENDED OR CONTINUED TO A TIME CERTAIN BY A
COMMISSION VOTE.

AGENDA
ITEM#l

CALL TO ORDER AND PLEDGE OF ALLEGIANCE

ITEM#2

APPROVAL OF MINUTES
A.

ITEM#3

April 10, 2014

PUBLIC HEARINGS
A.

Family Dollar- Gifford Mixed Use: Hutton Growth One, LLC's request to rez.one
approximately 3.32 acres from RM-10 (Residential Multi-Family up to 10 units per
acre) to PDMXD (Planned Development Mixed Use District) and to obtain
conceptual PD plan approval for a project to be known as Family Dollar-Gifford
Mixed Use. Hutton Growth One, LLC, Owner. Campo Engineering, Inc. Agent.
Located at the southeast comer of 45th Street and 43rd Avenue. Land Use
Designation: M-2 (Medium Density 2 - Residential up to 10 units per acre).
Density: 10 units/acre. [2005080302-71772 / PD-14-03-02] (Quasi-Judicial]

B.

Consideration of Amendment to Land Development Regulations (LDRs) Section
901.03 Definitions to Establish the Definition ofa "Commercial Service Street" and
to Modify the Definition of "Yard, Front" to Specify the Appropriate Yard
Designations for Properties that Abut a Commercial Service Street [LegislativeJ

ITEM#4

COMMISSIONERS MATTERS

ITEM#5

PLANNING MATTERS
A.

ITEM#6

ATTORNEY'S MATTERS
A.

ITEM#7

Planning Information Package

Zoning With Respect to Railroad Activities

ADJOURNMENT

Except for those matters specifically exempted under the State Statute and Local Ordinance, The
Commission shall provide an opportunity for public comment prior to the undertaking by the Commission
ofany action on the agenda, including those matters on Consent Agenda or matters added to the agenda at
the meeting.
·
ANYONE WHO MAY WISH TO APPEAL ANY DECISION, WHICH MAY BE MADE AT THIS
MEETING, WILL NEED TO ENSURE THAT A VERBATIM RECORD OF THE PROCEEDINGS rs
MADE, WHICH INCLUDES THE TESTIMONY AND EVIDENCE ON WHICH TIIE APPEAL IS
BASED.
ANYONE WHO NEEDS A SPECIAL ACCOMMODATION FOR THIS MEETING MUST CONTACT
THE COUNTY'S AMERICANS WITH DISABILITIES ACT (ADA) COORDINATOR AT 772-2261223, AT LEAST 48 HOURS IN ADVANCE OF THE MEETING.
Meeting may be broadcast live on Comcast Cable Channel 27 - may be rebroadcast continuously Saturday
7:00 p.m. until Sunday morning 7:00 li.m. Meeting broadcast same as above on Comcast Broadband,
. Channel 27 in Sebastian.

PLANNING AND ZONING COMMISSION

There was a meeting of the Indian River County (IRC) Planning and
Zoning Commission (PZC) on Thursday, April 10, 2014 at 7:00 p.m. in the
Commission Chambers of the County Administration Building, 1801 27th Street,
Vero Beach, Florida. You may hear an audio of the meeting; review the meeting
agenda, backup material and the minutes on the Indian River County website
www.ircgov.com/Boards/PZC/2014.
Present were members: Chairman Sam Zim_merman, District 2
Appointee; Charles Rednour, District 1 Appointee; Dr. Jonathan Day, District 4
Appointee; Brad Emmons, District 5 Appointee; Jordan Stewart and Todd
Brognano, Members-at-Large; and Carol Johnson, non-voting School Board
Liaison.
Absent was Maria Caldarone, District 3 Appointee {excused).
Also present was IRC staff: Bill DeBraal, Deputy County Attorney; Stan
Boling, Community Development Director; ·John McCoy. Chief, Current
Development; and Reta Smith. Recording Secretary.
Call to Order and Pledge of Allegiance

The meeting was called to order at 7:00 p.m. and all stood for the Pledge
of Allegiance.
Approval Of Minutes
ON MOTION BY Mr. Brognano, SECONDED BY Dr.
Day, the members voted unanimously (6-0) to
approve the minutes of the meeting of March 27,
2014, as presented.
Public Hearing:

Chairman Zimmerman read the following into the record:
A.

Consideration of County-Initiated LOR (Land Development
Regulation) Amendment to Create Section 911.29, Special Overlay
Regulations for the West Gifford Industrial and Commerce {WGIC)
Area on 163 Acres of Property in West Gifford Zoned IG {General
Industrial) [Legislative]
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Mr. Stan Boling, IRC Community Development Director, reviewed the
information contained in his memorandum dated April 2, 2014 and gave a
PowerPoint presentation, copies of which are on file in the Commission Office.
Mr. Boling explained there was a long history connected to the initiative
before the members tonight and reviewed what had transpired with Prestige
Concrete and a proposed concrete batch plant in West Gifford. He described the
meetings, workshops and mediation efforts that had taken place between the
County and Gifford property owners,· residents and community leaders to
address good sustainable commercial/industrial growth in the area.
Mr. Boling advised at a meeting on February 18, 2014, the Board of
County Commissioners {BCC) had directed staff to initiate the formal LDR
amendment process to adopt overlay regulations and invoked the pending
ordinance doctrine to apply the proposed _regulations to any development
applications filed prior to adoption of the final regulations. He clarified the
proposed overlay regulations before the PZC were to retain the IG zoning with a
modification in the list of allowed uses to eliminate or prohibit 15 uses, none of
which existed on the 163 acres, and the proposed addition of 39 uses, as
contained in his report.
Mr. Boling stated there were four basic options for the three most
contentious uses in the IG district; those being concrete batch plants, mulch
operations and demolition debris sites:
• Permitted Uses
• Administrative Permit Uses
• Special Exception Uses
• Prohibited Uses
Mr. Boling related staff believed concrete batch plants and demolition
debris facilities should be treated as special exception uses, and reviewed the
criteria required under that process. He indicated there was a narrower list of
concerns regarding new or expanded mulch facilities, and staff proposed to treat
them as administrative permit uses that would have to meet the necessary
criteria.
Mr. Boling reviewed the aesthetic upgrade requirement for the seven junk
yards fronting 45th Street, noting the County planned on instamng landscaping
along 45th Street east of 43rd Avenue. He concluded his presentation by
recommending that the PZC recommend that the BCC adopt the proposed WGIC
overlay regulations.
PZC/Unapproved
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Attorney Bill DeBraal, IRC Deputy Cou~ty Attorney, gave a brief recap of
what had transpired during the mediation meetings.
Chairman Zimmerman felt it was better to have a wall rather than
landscaping for junk yards and noted there was a greater cost associated with
the aesthetic improvement of a wall, rather than landscaping. He wondered if
some sort of consideration could be given for the County to help out financially as
an incentive for a wall to be erected sooner, as opposed to landscaping going in
before 2016.
Mr. Boling said nothing had been discussed about providing County
incentives under the current proposal, and noted the County and other
municipalities normally installed landscaping along roadways in the right-of-way
and not on private _property. Attorney DeBraal suggested it might be possible to
provide reuse water at a lower cost if an owner opted to do landscaping.
Chairman Zimmerman opened the public hearing at 7:37 p.m.
The following individuals spoke in support of staffs recommendation:
•
•
•
•
•
•

•
•

Attorney Marcy Oppenheimer Nolan, representing the Progressive
Civic League of Gifford
Joe ldlette Ill, 4570 57th Avenue, President of the Progressive Civic
League of Gifford
Freddie Woolfork, 4590 57~ Avenue
Tony Brown, 4159 57th Court
Donald Harte, 4295 45th Lane, Vice-President of the Progressive
Civic League of Gifford
John Marr, Tulip Lane
Keith Tagg, owner of Mr. Scrap, Inc., 4455 45th Street
Crystal Boujol, 8 Vista· Gardens Trails, #102

The following individuals spoke in opposition to staff's recommendation:
• Kathleen Jaskolski, 5211 Eleuthra Circle
• Jeff Thompson, 2327 Seville Avenue, owner of Vero Millwork, Inc.
• Tony Esposito, 624 23rd Street, S.E., salvage yard owner
• Lottie Nicholson, 4526 49th Avenue

Chairman Zimmerman closed the public hearing at 8:36 p.m.

PZC/Unapproved
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Chairman Zimmerman thanked IRC staff for all the hard work and effort
they had put forth on this issue during the last five years.
Discussion followed about the length of time it took to obtain fence and
wall permits. Mr. Brognano suggested staff could put together a packet for
applicants to take to their engineers to help expedite the process, and Mr. Boling
promised to assist in any way possible.
Property rights and the Bert Harris Act were discussed.
Dr. Day said he was in favor of recommending the BCC contribute
something monetarily to assist junk yard owners in constructing a wall.
Chairman Zimmerman suggested leaving the existing requirement of landscaping
or a wall by June, 2016; however the County could offer expedited review and
waiver of any fees, along with some sort of financial compensation as an
incentive to the property owners if they chose to build a wall in a much quicker
time frame.
Discussion ensued.

ON MOTION BY Mr. Emmons, SECONDED BY Dr.
Day, the members voted unanimously (6-0) to
recommend
that
the
Board
of
County
Commissioners adopt the proposed West Gifford
Industrial and Commerce overlay regulations as
presented by staff.
ON MOTION BY Dr. Day, SECONDED BY Mr.
Stewart, the members voted unanimously (6-0) to
recommend to the Board of County Commissioners
that
for
existing
businesses
requiring
improvements to their property by June, 2016 the
County:
• put together a package to expedite the permitting
process for a wall
• waive permitting fees for a wall
• assist in some way with the financial burden of
erecting a wall
• offer an incentive to reduce the time element of
installing a wall

PZC/Unapproved
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Commissioner's Matters

There were none.
Planning Matters

Mr. Boling updated the members on recent action taken by the BCC on
planning matters that had been before the PZC. He related it did not appear
there would be any items for the April 24, 2014 meeting and it would likely be
cancelled.
Attorney's Matters

There were none.
Adiournment

There being no further business, the meeting adjourned at 8:51 p.m.

Chairman Sam Zimmerman

Date

Reta Smith, Recording Secretary

Date

PZC/Unapproved
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INDIAN RIVER COUNTY, FLORIDA

Pl ' Bl.I( flE.\IH'.\'.G
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MEMORANDUM

TO:

The Members of the Planning and Zoning Commission
DEPARTMENT HEAD CONCURRENCE:

~-~
Stan Boling, AICP; C

unity Development Director

~wM

FROM:

John W. McCoy, AICP; Senior Planner, Current 1Je~elopment

DATE:

May 5, 2014

SUBJECT:

Hutton Growth One, LLC's Request to Rezone Approximately 3.32 Acres from
RM-10 Residential Multi-Family (up to 10 units per acres) to Planned
Development Mixed Use District (PDMXD) and to Obtain Conceptual Planned
Development Plan Approval for a Project to be Known as Family DollarGifford Mixed Use [2005080302-71772 / PD-14-03-02]

It is requested that the data herein presented be given formal consideration by the Planning and
Zoning Commission at its regular meeting of May 22, 2014.

DESCRIPTION & CONDITIONS:
This is a request by Hutton Growth One, LLC, through its agent Campo Engineering, Inc., to rezone
approximately 3.32 acres from RM-10, Residential Multi-Family (up to 10 units per acres) to
PDMXD (Planned Development Mixed Use District). As part ofthe rezoning request, a conceptual
PD plan has been submitted for approval.
The development site is located at the southeast comer of 45th Street and 43rc1 Avenue. The purpose
of this request is to secure a zoning district and an approved conceptual PD plan that allows
development of a Mixed Use District project containing a mixture of residential and commercial
uses.
Planning and Zoning Commission Review

The first step in the PD rezoning process is for the Planning and Zoning Commission to review the
application, conduct a public hearing, and make a recommendation to the Board of County
Commissioners to approve, app~ve with conditions, or deny the PD rezoning request and the
accompanying conceptual PD plan. Following PZC action, a public hearing is scheduled for Board
consideration and action.
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Planned Development Rezoning

Totaling approximately 3.32 acres, the project site is located at the intersection oftwo Thoroughfare
Plan roads (43n1 Avenue and 45th Street), is designated M-2 (Mediwn Density Residential up to IO
units/acre), and is adjacent to a C/I (Commercial/Industrial) node. As allowed under the county's
mixed use policies and regulations, the applicant is proposing to rezone the entire area to PO:MXD, a
mixed use planned development zoning district. Based on Objective 5 ofthe Comprehensive Plan
Future Land Use Element, the developer is required to go through the Planned Development (PD)
rezoning process to secure approval for the proposed mixed use project.
The PD Zoning District Generally

In the past, the county has reviewed and approved PD rezonings involving both residential, nonresidential, and 1ND (Traditional Neighborhood Design) projects. Those include: Wal-Mart/Sams,
Hedin Commercial, Magi Mini Storage, Randall Mini Storage, Ansley Park, Arbor Trace, Old
Orchid Groves, Pointe West, Liberty Park, and Providence Pointe. The PD mixed use district
concept is similar to the PD Traditional Neighborhood Design (PD1ND), but smaller in scale and
with fewer design criteria.
Unlike standard zoning districts, PD districts have no specific lot size or dimensional criteria.
Instead, the PD district is based on the underlying land use plan designation for density, use, and
compatibility. Sites located on less than 40 acres in areas designated L-1, L-2, M-1, and M-2 may be
considered for PDMXD rezoning if located along SR60, USl, Indian River Blvd., 58th Avenue,
CR5 l O(west of Indian River Lagoon), CRS 10, or Oslo Road. Additionally, mixed use PDs may be
approved on sites designated M-1 and M-2 if such sites are adjacent to C/I nodes, which is the case
for the subject Gifford site. In a PD zoning district, setbacks and other typical zoning district criteria
are established on a site-by-site basis through approval of a conceptual PD plan that is adopted as
part ofthe PD rezoning ordinance. The conceptual PD plan, which in this case includes a mixed use
design, serves as the zoning standard for the site.
A PD rezoning requires the submission of a binding conceptual PD plan that, along with certain PD
district requirements, limits uses and sets forth specific development standards for each project site.
Thus, a PD rezoning allows a unique PD district that is consistent with the site's underlying land use
designation(s) and applicable land use policies to be developed for each project site.

In this case, the conceptual PD plan proposes at least 27 multi-family residential units (maximum
allowed 33 units) and an 8,320 sq. ft. Family Dollar retail store on the mixed use project site.
Aspects ofthe proposed conceptual PD plan, including satisfaction ofObjective 5 mixed use policies
and criteria, are addressed in the "plan analysis" section of this report.
The PD Rezoning Process

The PD rezoning review, approval, and development process is as follows:
STEP 1.

Rezoning and Conceptual PO Plan Approval: Review and recommendation made by
staff and by the Planning and Zoning Commission. Final action taken by the Board
of County Commissioners. ·
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STEP 2.

Preliminary PD Plan/Plat (combination of site plan and preliminary plat) Approval:
Review and recommendation made by staff. Final action taken by the Planning and
Zoning Commission. Must comply with the approved conceptual PD plan and any
conditions imposed by the Board at the time of PD zoning approval (Step 1).

STEP 3.

Land Development Permit or Permit Waiver: Reviewed and issued by staff for
construction of subdivision improvements (road, utilities, drainage).

STEP4.

Building Permit(s): Reviewed and issued by staff for construction of buildings.

STEP 5.

Final PD plat Approval: Review and recommendation made by staff. Final action
taken by the Board of County Commissioners.

STEP6.

Certificate of Occupancy: Reviewed and issued by staff for use and occupancy of
buildings.

At this time, the applicant is pursuing approval of Step 1. If the Board approves the rezoning and
conceptual PD plan, then the applicant will pursue preliminary PD plan approval for each phase or
combination of phases. Preliminary PD plans are reviewed and approved by the Planning and
Zoning Commission in the same manner as site plans and preliminary plats.
Once a conceptual PD plan is approved, minor modifications to the conceptual plan can be approved
at a staff level. Any proposed changes that would intensify the site use (e.g. increase the maximum
building area or density) or reduce compatibility elements (e.g. reduced buffering) may be approved
only via a process involving public hearings held by both the Planning and Zoning Commission and
the Board of County Commissioners.
Proposed PD District for the Project Site

Because this is a mixed use project, Objective 5 of the County's Comprehensive Plan and section
915.20 of the County's Land Development Regulation control the allowed uses and density of the
subject property. As with all mixed use PD's, the proposed PDMXD zoning district and
corresponding conceptual plan set the limits on the type and location of specific uses, the intensity
and location of development, and certain project design elements.
Although PD zoning district parameters are flexible, certain standards related to uses, compatibility
(buffering), infrastructure improvements, dimensional criteria and open space apply to all PDs.
Those standards are set forth in Chapter 915 (P.D. Ordinance) of the county's land development
regulations (LDRs). Based on the proposed conceptual PD plan, the proposed PD district for the
subject site complies with applicable mixed use policies and regulations and contains special mixed
use design elements.
The proposed retail commercial and residential uses are consistent with and are subject to Section
915.20 mixed use criteria. Those criteria are provided in the analysis section of this report along
with an analysis of the proposed project's compliance with those criteria.
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REWNING ANALYSIS:
Existing Zoning and Land Use Pattern
The subject project site consists of approximately 3.32 acres located at the southeast comer of 43rd
A venue and 45th Street. The property is undeveloped and largely wooded,
North of the subject property, across 45th Street, the adjacent site is zoned RM-10 and has an M-2
land use designation. That property is developed as a multi-family elderly affordable housing
complex.
To the east and south, the adjacent property is zoned RM-10 and has an M-2 land use designation.
That property is developed as a multi-family apartment complex.
West of the subject site, across 43rd Avenue, the property is zoned CH and has a
commercial/industrial land use designation. The site is developed as a church.

Consistency with the Comprehensive Plan
Rezoning requests are reviewed for consistency with the policies of the comprehensive plan and
must also be consistent with the overall designation ofland uses as depicted on the Future Land Use
Map. Those include agricultural, residential, recreational, conservation, and commercial and
industrial land uses and residential densities. Commercial and industrial land uses are located in
nodes throughout the unincorporated areas of Indian River County.
The goals, objectives and policies are the most important parts ofthe comprehensive plan. Policies
are statements in the plan that identify the actions that the county will take in order to direct the
community's development. As courses of action committed to by the county, policies provide the
basis for all county land development related decisions. While all comprehensive plan policies are
important, some have more applicability than others in reviewing rezoning requests. Ofparticular
applicability for this- request are the following policies and objectives.
Land Use Policy 1.4: Indian River County's land development regulations shall, through variQus
means, ensure that adjacent land uses are compatible. Those means shall include, but not be limited
to, use of the following:
•
•
•
•
•
•
•

vegetative buffers;
setbacks;
open space;
physi~al separation;
regulation of lighting;
regulation of hours of operation; and
regulation of access.

Note: The proposed rezoning/conceptual PD plan meets or exceeds applicable land
development regulations and provides special setbacks, buffers, open spaces, and
aesthetic improvements to ensure compatibility internally and externally. Those
F:\Community Development\CurDev\p&Z\2014\FamilyDollarGifford(PD-14-03·02),doc
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project design elements are guaranteed via the binding conceptual PD plan and
proposed PDMXD zoning.
Land Use Policy 5.3: Indian River County zoning districts shall permit a variety of residential
building and development styles.
Note: The proposed rezoning/PD conceptual plan provides for an appropriate variety of
residential buildings and housing choices within the project that will be conveniently
integrated with an adjacent retail use.

Land Use Policy 5.5: Indian River County LDRs shall contain a special Planned Development (PD)
zoning district. That district shall be designated as an overlay on the County Zoning Atlas. The PD
zoning district is intended to provide for the development of projects which require flexibility in
order to maximize open space and conserve natural features, provide alternative designs, incorporate
recreational facilities, and incorporate a mix of uses.
Note: The proposed PDMXD zoning implements this policy by proposing a mixture ofuses
within an MXD design that provides ari alternative to a conventional single use
project.

Land Use Policy 9.3: Indian River County shall maintain plans along roads that serve as
entranceways to the county and along other roads, as determined by the county. The county shall
continue to implement the recommendations ofthe Other Corridor Plan and the SR 60 Corridor Plan.
Note: The entire development, including residential portions of the project as well as the
commercial component, will be subject to architectural design guidelines consistent
with the Corridor Plan criteria.

Policy 5.7: PDs shall be permitted throughout the county, without amendment of the future land use
map, provided the proposed development is shown to be consistent with the goals, objectives and
policies ofthe Comprehensive Plan. PDs shall be consistent with the maximum density permitted by
the future land use map unless density bonuses are permitted consistent with Future Land Use
Element Policy 5.8.
Note: The proposed PD is consistent with the maximum density for M-2 designated
property and is consistent with mixed use policies.
Compatibility with Surrounding Areas

The PD conceptual plan design locates the commercial use on the west side ofthe site, near a major
intersection and adjacent to an existing Commercial/Industrial Node. The project's residential
component is located on the east side of the site adjacent to existing residential on the north, east,
and south sides of the site. In addition to the general project layout, specific landscape, buffering,
and architectural improvements are provided to address compatibility.
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Concurrency Impacts

Consistent with county requirements, the applicant conducted a conditional concurrency review to
evaluate potential project impacts on various facilities, including roads, water and sewer service, and
other systems. In this case, the conditional concurrency review indicated that there will be adequate
facilities in place to accommodate project impacts, subject to the conditions contained in this report's
recommendation. Further concurrency determinations will be required at the time ofpreliminary PD
plan approval for each phase.
Environmental Impacts

Environmental issues are addressed in the analysis section of this report.
PD PLAN AND PDMXD ANALYSIS:

3.32 acres

1.

Size of Site:

2.

Zoning Classifications: Current: RM-10, Residential Multi-Family (up to 1ounits per acre)
Proposed: PDMXD, Planned Development Mixed Use District

3.

Land Use Designation:

4.

Retail Building Proposed: 8,320 sq. ft. Family Dollar Store

5.

Total Units:

M-2, Medium Density 2 - Residential (up to 1Ounits per acre)

33 units (proposed)
33 units (maximum allowed under MXD policies)

Note: The conceptual PD design supports 27 multi-family units. As structured, the

rezoning will allow up to 33 units provided a design meeting all applicable
development criteria is proposed with the future preliminary PD plan.
Proposed:
Allowed:

10 units/acre
10 units/acre

6.

Density:

7.

Surrounding Land Uses:

8.

Open Space and Recreation: Open space and

North: 45th Street, Apartments/ RM-1 O
South: Apartments / RM-10
East: 41 st Avenue (driveway), Apartments/ RM-10
West: 43rd Avenue, Church/ CH

PD recreation area requirements will be

exceeded through the provision of common open space.
Recreation Area:

Required: 6,597 sq. ft. (7.5%)
Provided: 7,840 sq. ft. (8.9%)

Note: The recreation area criteria will be addressed in more detail with the
preliminary PD plan for the residential portion ofthe site.
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Open Space:

Required: 30%
Provided: 49.35%

Note: The open space required figure is based on the M-2 land use designation
criteria and the provided figure includes credit for the project's proposed .48
acre storm.water pond.
9.

Phasing: The project is divided into two phases, with phase 1 including the retail portion of
the development and the multi-family portion being the later phase (phase 2).

10.

Landscaping and Buffering: A conceptual landscape and buffer plan has been reviewed
and approved for the retail portion of the subject site. With respect to buffering, the plan
depicts buffer types, locations, and the physical width and components of the buffers on all
of the project's perimeters. In this instance a Type "B" buffer is proposed along the south
property line between the proposed retail use and existing apartments to the south. That
buffer includes a wall. For the north and west perimeters, arterial road landscape strips are
proposed (along 45th Street and 43 rd Avenue). In addition, the plan adequately addresses
interior landscape requirements such as lakeshore.trees around the storm.water pond, street
trees, parking lot landscaping, and common area landscaping. Detailed landscape plans will
be reviewed and approved with each preliminary PD plan for the retail and multi-family
phases of the project.

11.

Parking:

Retail use:

Required: 42 spaces
Provided: 42 spaces

Multi-Family Use:

Required: 54 spaces
Provided: 56 spaces

Note: The conceptual multi-family parking design suPPorts 27 residential multifamily units.

12.

Traffic Circulation: The conceptual PD plan provides two driveways and a future driveway
stub-out to the east. There is a 30' wide full movement driveway proposed on 43 rd Avenue
and a 30' wide full movement driveway proposed on 45 th Street. Those two driveways will
provide access to an interconnected on-site driveway system that will provide access for both
the retail and residential areas. The 45th Street driveway will be served by a west bound left
turn lane on 45th Street at the proposed driveway.
A 22' wide driveway stub-out will be provided to "41 st Avenue", an existing north/south
driveway that serves the existing apartments to the east and is located near the subject
project's east property line. The stub-out will be provided when the residential portion of
the subject project is developed and will accommodate a future interconnection with the
property to the east.
The driveway designs, locations, internal circulation plan, and off-site improvements have
been approve by the County's Traffic Engineering Division.
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13.

Dedications and Improvements:
Right-of-Way Dedications:

The County's Thoroughfare Plan classifies 45th Street as a minor urban
arterial requiring 90' ofright-of-way, with 35'ofexisting right-of-way at this
location. Since the site is located south of an Indian River Farms Water
Control District Canal, all right-of-way will come from the north. Therefore,
no additional road right-of-way is needed from this site for 45th Street.
Public Works is requiring the dedication of a 40' wide triangular comer clip
at the northwest comer of the subject site which is located at the intersection
of 45th Street and 43 rd Avenue. The comer clip is needed for future signal
equipment and related future intersection improvements. The comer clip is
depicted on the plans and will need to be dedicated without compensation
prior to or via the project's final plat.
The County's Thoroughfare Plan. classifies 43rd Avenue as an urban arterial
requirement 120' of right-of-way. Presently, 90' of right-of-way exists for
the subject segment of 43rd Avenue. Public Works has indicated that no
additional right-of-way is needed· for 43 rd Avenue at this location. Therefore,
no additional right-of-way is being provided with this project.
Transit stop: The applicant has coordinated with MPO staff and is providing
a transit stop and sidewalk improvements along the site's 45th Street frontage
and within the project so as to provide convenient pedestrian access between
the project and the proposed 45th Street transit stop.
Other Required Roadway Improvements:

The approved traffic impact analysis indicates that the following site related traffic
improvement is required:
a)

A westbound left tum lane on 45 th Street at the project driveway is required.
The left turn lane must be constructed prior to the issuance of a certificate of
occupancy (C.O.) for the project's first phase.

External Sidewalks:
A 5' wide sidewalk is required along the project's 43 rd Avenue frontage, and the
applicant is proposing to provide a sidewalk along the.site's 45th Street frontage as a
public benefit. A 5' sidewalk exists along the site's 43 rd Avenue frontage and will
need to be maintained by the developer through project construction. These
improvements are acknowledged by the applicant, are noted on the conceptual PD
plan, and will be noted on subsequent prelµninary PD plans. The 45111 Street sidewalk
must be constructed prior to issuance of a C.O. for the first phase.
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Internal Pedestrian System:

The development will have an internal sidewalk system that will link the uses and
provide pedestrian access within the project for residents. In addition, the internal
pedestrian system will be connected to the external pedestrian system along 43rd
Avenue, 45th Street, and the 45th Street transit stop.
14.

Storm.water Management: The conceptual stormwater plan proposes a single stormwater

treatment pond that outfalls to a canal on the south side of 45th Street, and has been approved
by Public Works. A more detailed sotrmwater plan will be approved through the preliminary
PD process. Prior to release of the preliminary PD plan, the applicant will be required to
obtain a Type "A" stormwater permit.
15.

Utilities: The entire development will be served by county water and sewer. Those utility
provisions are consistent with applicable LDRs, and have been approved by the Department
of Utility Services and the Health Department. The developer will need to obtain a land
development permit and utility permits prior to construction of the each phase.

16.

Concurrency: As required under the county's concurrency regulations, the applicant has
applied for and obtained a conditional concurrency certificate for the project. The concurrency
certificate was issued based upon a concurrency analysis and a detennination that adequate
capacity was available to serve this project at the time ofthe detennination. Prior to issuance of
a building permit, the developer will be required to obtain a final concurrency certificate in
accordance with county concurrency regulations.

17.

Environmental Issues:

18.

•

Uplands: Since the site is under 5 acres, the native upland set aside criteria of section
929.05 do not apply.

•

Wetlands: Based on a survey of the subject site and staff confirmation, there are no
wetlands on the subject site and no wetland regulations apply.

•

Tree Preservation/Mitigation: The site is wooded with a number of specimen trees that
are proposed to be removed. The applicant has submitted a conceptual mitigation plan
that combines planting mitigation trees on-site with a fee-in-lieu ofmitigation to satisfy
the mitigation standards. The mitigation plan will be reviewed in greater detail with the
preliminary PD plan. Any fees in lieu ofmitigation will need to be paid prior to issuance
of a land clearing and tree removal permit.

Corridor Architectural Requirements: As a mixed use project, corridor criteria apply to

the commercial and residential buildings within the project. With respect to the commercial
portion of the project, architectural building elevations have been provided to document
consistency with the corridor criteria. The building design includes a slope rooffor the entty
feature, real and faux windows and shutters, and additional architectural embellishments.
The architectural elevations for the multi-family buildings have not yet been developed, but
will n~d to have a common architectural theme with the commercial building and this will
F:\Community Development\CUrDev\P&Z\2014\FamilyDollarGifford(PD-14-03-02).doc
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be a PD condition. The common architectural theme can include such items like a sloped
roof, common colors, and common finish materials.
19.

Planned Development Waivers: Through the planned development process, the applicant
can request a variety ofdesign based waivers from the land development regulations (LDRs).
In this case, the applicant is not requesting any design waivers but is going through the
planned development (PD) process to meet mixed use regulations and commit to certain
public benefits provided by the project.

20.

Public Benefits:

For all PD projects, applicants must identify the public benefits that the project will provide
in exchange for requested waivers or incentives being sought by the applicant. For the
Family Dollar (Gifford Mixed Use), the public benefits are as follows:
·
Right-of-Way Dedications: Dedication without compensation ofthe comer

clip at the inter-section of 43 rd Avenue and 45th Street. Toe comer clip will
be dedicated prior to or via the final plat.
45th Street sidewalk: The applicant is proposing to build a sidewalk along

the site's 45th Street frontage (on the south side/canal side of 4511i Street),
which is not required by the sidewalk/bikeway plan. The sidewalk must be
completed prior to the issuance of a certificate of occupancy (C.O.) for the
project's first phase.
Transit Stop: The applicant will be responsible for providing a transit stop
on 45th Street in front of the retail facility. The transit stop must be
constructed or escrowed prior to issuance of a certificate ofoccupancy (C.O.)
for the project's first phase.
Alcoholic Beverages Restriction: Through the PD rezoning process, the

applicant has coordinated with Gifford community leaders and has agreed to
their request to prohibit the sale or consumption of alcoholic beverages
within the proposed PDMXD district. The alcoholic beverage sales and
consumption prohibition will be included in the PDMXD zoning ordinance.
21.

Mixed Use (MXD) Criteria: Section 915.20 of the County's Land Development
Regulations (LDRs) has the following criteria for mixed use developments:

(1)

Mixed use P.D.s shall be approved through the P.D. rezoning process.

Note: The applicant has applied for a PD rezoning, and the application is being processed

through the PD rezoning process.

F:\Community Development\CurDev\P&Z\2014\FamilyDollarGifford(PD-14-03-02).doc

10

Development Parameters
(2)

The maximum project area for a mixed use P.D. in a residentially designated area
shall be forty (40) acres. Mixed use projects exceeding forty (40) acres shall be
designed as Traditional Neighborhood Design (1ND) developments and shall comply
with the requirements of section 915.21

Note: The subject site is 3.32 acres in size which meets this criterion.

(3)

Mixed use P.D.s shall be limited to areas designated L-1, L-2, M-1, and M-2 and
shall be located along SR 60, US 1, Indian River Blvd., 58th Avenue, CR 510 (west
of the Indian River Lagoon), CR 512, or Oslo Road. Additionally, mixed use P.D.s in
M-1 and M-2 designated areas may be located on sites that are adjacent to C/I. nodes.

Note: The subject site is located in an area designated M-2 and is adjacent to a

commercial/Industrial node.
MixofUses
(4)

To ensure that mixed use P.D.s contain an appropriate mix of residential and
commercial uses, commercial uses shall be allowed to constitute no more than
twenty-five (25) percent of a project's land area, except as modified below in
subsection (5), where uses are vertically mixed.

Note: The applicant has provided calculations that demonstrate the proposed commercial
area is limited to less than 25% of the project's overall site.

(5)

The vertical mixing of uses is allowed and strongly encouraged. Where residential
and/or office uses are designed and located above commercial uses, the amount of
commercial area may constitute up to thirty (30) percent of the project's land area.

Note: Vertical mixing of uses is not required, and is not proposed with this application.
(6)

For purposes ofthese mixed use regulations, commercial area shall include buildings,
parking areas, and adjacent improvements that serve commercial uses. Open space
areas and common areas/improvements that are shared with residential uses,
however, shall not be treated as commercial area.

Note: The area proposed for commercial development is consistent with this criterion.
(7)

Commercial uses allowed in mixed-use P.D.s shall be limited to lodging,
institutional, office, retail (excluding gas stations but including fuel sales), personal
services, and restaurant uses.

Note: In this case, the applicant is proposing a retail use which is consistent with the LDRs.
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(8)

Drive-up windows are permitted for banks and phannacies or similar retail uses.
Drive-up windows shall be designed to not impede pedestrian access to any
buildings. Drive-thru and drive-up facilities for restaurants are allowed in mixed use
P.D.s, subject to the following criteria:
a. Drive-through facilities shall be designed to not "wrap around" more than two (2)
sides of the restaurant building and to not adversely impact safe and convenient
pedestrian access from adjacent residential areas, public sidewalks, and parking
areas that serve the restaurant.
b. Project designs shall provide conspicuous and well-articulated pedestrian routes
clearly signed and marked by decorative paving, textured or colored paving, or
similar means.
c. Drive-through facilities shall not be located adjacent to an off-site property with
an existing residential use, a residential zoning, or a residential land use
designation.
d. Drive-through facilities shall be visually screened from adjacent public roads and
major access driveways.
e. Order boards for the drive-through facilities shall be located to minimize noise
impacts on adjacent residential uses within the mixed use PD and outside the PD.
f. Outdoor lighting shall be designed to minimize impacts on adjacent residential
uses within the mixed use PD and outside the PD.

Note: This criterion is not applicable since the proposed commercial development does not
have a drive-up window.
{9)

Within mixed use P.D.s, the Floor Area Ratio (FAR) for commercial uses shall be
applied to the commercial area. For the commercial area, the maximum FAR shall be
0.35.

Note: The proposed floor area ratio (FAR) for the commercial use is substantially less than
.35.
{10)

Within mixed use P.D,s, the maximum number ofallowable residential units shall be
derived by applying the applicable comprehensive plan land use designation
maximum density to the entire area of the project and, in addition, may include any
applicable density bonuses provided in other sections of the land development
regulations.

Note: The proposed maximum density for the site's PDMXD zoning is 10 units/acre which
allows up to 33 units. The actual number of units will be determined by the
preliminary PD plan design which will need to meet all LOR related criteria and will
be limited to 33 units.
(11)

Within mixed use P.D.s, commercial areas may be situated internal to the project or
may be located along a project's boundary, where such boundary abuts C/1-designated
property or a road designated in the comprehensive plan as a collector or arterial
roadway. Where commercial uses are situated adjacent to residential uses located

,,,

outside the project, buffering and compatibility improvements shall be provided in
accordance with subsection 915.16(2). In addition, the design of nonresidential
buildings adjacent to residential uses located outside the project shall comply with
the requirements ofparagraph (16) below.
Note: The commercial use is located adjacent to 43 rd Avenue and 45th Street (Thoroughfare

Plan roads) on the project,s north and west sides. On the south side where the
commercial use is adjacent to a residential use outside of the proposed PD, a Type
"B" buffer with a 6, opaque feature is proposed and which is consistent with criteria.
Along the west side, the commercial use is adjacent to C/1-designated property, and
along the east side is internal to the proposed planned development. Therefore, the
location and design ofthe project,s proposed commercial development complies with
applicable criteria.
(12)

On-street parking along internal streets shall be allowed within mixed use projects.

Note: No on-street parking is proposed.

(13)

All mixed use P.D.s shall be designed to include at least one (1) transit stop within
the project.

Note: A transit stop is proposed along the sites 45th Street frontage and will need to be in

place prior to the issuance of a C.O. for phase I.
Building Design and Setbacks
(14)

Within mixed use P.D.s, comm.on architectural themes, common hardscape and
signage themes, and multiple pedestrian connections shall be provided to integrate
nonresidential uses with residential uses. Common architectural themes shall apply to
both commercial and residential areas of the project.

Note: The project has been designed to meet this criteria with common architectural

themes. While the architectural plans have not been developed for the multi-family
buildings, it is acknowledged that common architectural themes will apply, when the
residential architectural plan are developed, an~ will be a condition of approval.
(15)

Within mixed use P .D.s, no individual commercial building shall exceed twenty-five
thousand (25,000) square feet in commercial floor area. Lodging uses are exempt
from this limitation.

Note: The commercial building is proposed 8,320 sq. ft. which is less than the 25,000 limit.

(16)

Where a nonresidential building in a mixed use P.D. is situated adjacent to residential
buildings located outside the project, the nonresidential buildings shall be designed to
be compatible with nearby residential buildings. The scale of such nonresidential
buildings may be minimized by articulating the building's mass, using sloped roofs
instead flat roofs, and/or by planting canopy trees around the building's perimeter.
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Perimeter buffers may be waived where residential uses within a mixed use P.D. are
situated adjacent to similar residential uses located outside the project.
Note: The commercial facility includes an 8,320 sq. ft. one story building that is generally

consistent with the size and mass of buildings in the are~ including adjacent multifamily buildings, an adjacent church building, and public buildings located further
south.
Street Network
(17)

Each mixed use P.D. shall offer alternative routes and connections between
destinations within the project, and to appropriate uses on adjacent sites, by designing
and constructing a street network that consists of a grid or modified grid pattern and
stub-outs or connections to adjacent sites.

Note: The project will have east/west and north/south driveway connections on 43n1 Avenue

and 45th Street, and will provide a dri:veway stub-out to its east boundary to
accommodate a future interconnection between the project's multi-family
development and existing multi-family development to the east. These connections
will allow alternate routes within and through the project.
(18)

The project shall contain a network of interconnected streets, sidewalks, and
pathways. Streets shall be designed to balance pedestrian and automobile needs, to
discourage high automobile speeds, to effectively and efficiently accommodate
transit systems, and to distribute and diffuse traffic rather than concentrate it.
Sidewalks shall be provided on both side_s of project streets.

Note: The project will have driveways on 43n1 Avenue and 45th Street to distribute and

diffuse both the commercial and residential traffic. In addition, the project's internal
and external sidewalk systems will connect to the proposed transit stop located along
the site's 45 th Street frontage.
(19)

Street trees shall be provided so as to shade sidewalk areas and buffer sidewalk areas
from automobile traffic.

Note: Although there are no internal streets, "street trees" will be provided along project

driveways.
Timing of Construction
(20)

In each mixed use P.D., construction of no more than three (3) acres or fifty (50)
percent of the total commercial area allowed, whichever is greater, shall be
constructed until at least twenty-five (25) percent of the proposed residential
development (units or lots) has been constructed, and no certificate of occupancy
shall be issued for commercial area exceeding three (3) acres or fifty (50) percent of
the total commercial area allowed, whichever is greater, unless at least twenty-five
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(25) percent of the total residential development has received certificates of
occupancy or certificate of completion.

Note: The project's commercial area does not exceed 3 acres; consequently, the timing
standard does not apply.
Based on the above analysis, staffhas determined that the proposed PDMXD zoning and conceptual
PD plan meet all applicable mixed use criteria.

22.

Reverter to Original Zoning:
The PD rezoning ordinance will contain a reverter clause which will return all ofthe subject
property to its original RM-10 zoning if construction has not commenced within 7 years of
the conceptual PD plan approval date. Once project construction starts, the PDMXD zoning
will be permanent, unless rezoned by the Board. ·

All conditions recommended by staff have been accepted by the applicant.

RECOMMENDATION:
Based on the above analysis, staff recommends that the Planning and Zoning Commission
recommend that the Board of County Commissioners approve the proposed Planned Development
Mixed Use District (PDMXD) rezoning and the conceptual PD plan, with the following conditions:
I.

Prior to the issuance of a land clearing and tree removal permit, the applicant shall
pay the fee-in-lieu of tree mitigation.

2.

Prior to preliminary PD plan release, the applicant shall obtain approval from Public
Works for the 45th Street left turn lane design.

3.

Prior to the issuance of the first certificate of occupancy (C.O.) the applicant shall:
a.
b.
c.
d.
e.

4.

Install all required on-site mitigation trees.
Complete all landscape and opaque feature improvements along the south
property line, as depicted on the approved conceptual PD plan.
Construct a sidewalk along the overall site's entire 45th Street frontage and
repair the site's 43rc1 Avenue sidewalk as required by Public Works.
Install the west bQund left tum lane on 45th Street at the project's driveway
and obtain Public Work's approval of the installation.
Install or escrow for installation of the proposed transit stop along the
project's 45th Street frontage.

All preliminary PD plan/plat applications-shall include building elevations that meet
corridor criteria and provide a common architectural theme among the project's
commercial and residential buildings.
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5.

Prior to or via the final plat, the applicant shall dedicate without compensation the
40' comer ~lip at the 43 rd Avenue/45th Street intersection.

6.

The sale and the consumption of alcoholic beverages on-site are prohibited,
consistent with the PDMXD zoning ordinance prohibition on alcoholic beverage
sales and conswnption on site.

7.

The Family Dollar (Gifford Mixed Use) project site shall revert to its original RM-10
zoning if construction has not commenced within 7 years of the approval of the
conceptual PD plan and PDMXD rezoning.

ATTACHMENTS:
1.
2.
3.

Application
Location Map
Conceptual Plans
APPROVED AS TO FORM
ANO LEGAL SUFFICIENCY

BY e::;:->'

✓

-

DYLAN AEINGOLO

COUNTY ATTORNEY
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INDIAN RIVER COUNTY
PLANNED DEVELOPMENT APPLICATION

~kb~

12.-2-1'~ ,_·.

Pleaae lndJc• t.e the type of application bebla submitted:
Conceptual PD Spedal Exception;

Co.a current Conceptual PD Special Exception & Preliminary PD:

PrelJmlnary Plllllled Development:
Ffnal Planned Development:
/
Note: For a PD ruonlag plea,e u1e the appnprlate rezoalng appllcatlOJl. .7
PROJECT NAME:

PJ.anNumber: pp.

Family Oo(lar - Gifford

J1..:0 3-0 2_.

-71772

Project#· ~()O~~f03D2.-

PROPERTY OWNER: (PLBASB PRINT)

APPLICANT (PLBASB PRIN1J

Mt Zion Mi&&ionary Baptist Church, Church of Vero Beach

Hutton Growth One, UC

NAME

NAME

P.O. Box 2787

736 Cheny Street

ADDRBSS

ADDRESS
Vero Beach, FL 32961

Chattanooga, TN 37402

CITY, STATB, ZIP

CITY, STATE, ZIP

PHONE NUMBER

PHONB NUMBER

EMAIL ADDRESS

EMAIL ADDRESS

423-643-9202
cborysiak@thehuttoncompany.com
Chuck B_oryslak

CONTACT PBRSON

CONTACT PERSON

PROJECT ENGINBER.: (PLEASB PRINT)

AGENT (PLHASB PRINT)

Campo Engineering, Inc.

Chuck Borysiak
NAMB

NA.MB

736 Cherry Street

172£> East 5th Avenue

ADDRESS

ADDRESS

Chattanooga, TN 37402

Tampa, FL 33605

CITY, STATB. ZIP

CITY, STATE, ZIP

423-843-9202

813-215-7372

PHONE NUMBER
cboryslak@thehuttoncompany.com
EMAIL ADDRESS

PHONE NUMBER

matthew@campoengineering.com
EMAIL ADDRBSS
Matthew 0 . Campo, P.E.

CONTACT PERSON
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ATTACHMENT

1

.PaeeloU

--·

TAX PARCEL JD #(1) OF SUBJECT PROPERTY:

32392700009004000001 .1
-------------------~

PROPERTY CLASSIFICATION(S):

J.agd Use Defigp,dpp

Z,pnjgg Djs1rlct

Acreage

PD

Mixed Use

3.32AC

TOTALPROJBCT ACREAGE: __3_.3_2_A_C_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
EXISTING SITE USE(S):

Vacant
--"""""""=----------------------

PROPOSBD SITB USP.(S) AND INTENSITY (e.g.# ofunits. square feet by use): _ _ _ _ _ _ _ _ __
The proposed development consists of constructing an 8,320 SF Family Dollar store with respective parking and
infrastructure on 1.3 acres of vacant land and residential on the remaining 2.02 acres Of vacant land.

** PLEASE COMPLETE THE SUBMITl'AL CBECKLlsT **
The following items must be attached to the application:

If the applicant is other than the owncr(s), a sworn statement ofauthoriution ftom the owner;
Two deeds and a verified statement naming every individual having legal or equitable owncnhip in the
property; If owned by a coiporati.ou, provide the names and address of each stockhoJder owning more
than 100.4. ofdie valne of outstanding cmporation aharmi
Two copies ofthe owner's recmded wammty deed;

A check, money order or cash made payable to "Indian River County":
Planned Development
Request - Conceptual PD Special Exception
less than 20 acres
20-40acres
over40acres

:I< s 201s.00J
;2475.00

2575.00

+ 100.00
for each additional 25 acres over 40 acres

Preliminary PD Plan
less than 20 acres
20-40ac.res
over 40 acres

S 1150.00
1250.00
1300.00

+ 50.00
far each additional 25 acres over 40 ams

Final PD Plans

$ 1400.00

For concurrent appUeatfon feea combine the appropriate feet ud 1ubtraet $400.00,
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antr.,N JNT

1

Plp2otl

✓

.,,

Ten sets of complete Conceptual, Prcliminaty or Final PD (final plat plans must be signed and sealed by
survcyor). Plams aa per Chapter 91S, pursuant to the type ofapproval being requested,
.Any requifflnents of the zoning or subdivision ordinance which the applicant is requesting to be waived
(suoh aa minimum lot width and size, street frontase requirements, sctbacb, etc.}, shall be clearly
indicated by section and pamgraph numbers, togmher with the rationale for die waiver requcst(s). on an

atblehtd &beet.
2 Aerials fur conceptuaJ or pn,Jimmlry PDs

Itemi7.ed response to pn,-application for conceptual or concmrent appJicatiOJJS
2 sealed surveys

3 sets offloor plans and elevation for commercial or multi-family buildings

WriUm Sta!ement and Photograph ofPostod Sign

Ji'or Flnll Plat'• only
CONSTRUCI'ION COMPLETE-BUILT OUT:
Certificate of Completion fiom Public Wodcs or oopy of letter to Public Wolb and Utilities
requiring inspeoticm of improvements

(A)

IF IMPR.OVBMBNTS ARB DEDICATED TO nm PUBLIC:
(B)

Original Engineer's Certified C.ost for Improvements (Signed and Seated) QR

CONSTRUCTION INCOMPLBTB -BONDING OUT:
Original Bngineer1s Certified Cost Bstimate for Jmprovcmems (Signed and Sealed)

(A)

COPIES OF DOCUMENTS TO BB RBCORDBD WITH THB FINAL l>LAT:

a. Covmiants, Deed Restrictions. Bylaws, etc. or Stltemmit Tlun Are None
b. Property Owner's Association Articles of Incorporation or Stafrmr.ot Indicating Why Recording of
POA is Not Required
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INl)IAN RIVER COUNTY, FLORIDA

MEMORANDUM
TO:

l'l'BLI( lff \Rl:\'c;
LI rn .-\ i\ 'I F. ., .D !H F: \T
<LEGl~L \TI\T1

The Members of the Planning and Zoning Commission

~

FROM:

unity Development Director

DATE:

May 13, 2014

SUBJECT:

Consideration of Amendment to Land Development Regulations (LDRs) Section
901.03 Definitions to Establish the Definition of a "Commercial Service Street" and
to Modify the Definition of "Yard, Front'' to Specify the ·Appropriate Yard
Designations for Properties that Abut a Commercial Service Street

It is requested that the data herein presented be given formal consideration by the Planning and
Zoning Commissioi:i at its regular meeting of May 22, 2014.
BACKGROUND

Several years ago, the owner of a commercially zoned site located at the northwest comer of US 1
and 87th Street ·redeveloped a former convenience store/retail building into a medical office/wellness
center facility. The site contained a number of grandfathered-in non-:-conformities. Authorized by
an administrative approval site plan, the owner re-developed the site by renovating and re-purposing
the existing building in its grandfathered-in location, upgrading the site with corridor-compatible
architectural and building f~ade improvements, providing landscaping and open space·
improvements, and replacing a non-conforming pole sign with a corridor-compliant monument style
sign.
Recently, the owner, through her engineer, submitted a preliminary site plan for a staff-level preapplication conference review. That site plan proposed expanding the existing commercial building
and parking facility to the north, onto adjacent property that is now under the same ownershig as the
medical office/wellness center. The overall development site fronts US 1 (to the east), 87 Street
(to the south), and 50tlt Avenue. (to the west). Please see attached aerial (attachment #2). Under
current regulations, the site has three front yards which, in commercial districts, require greater
setbacks than rear or side yards (25' vs. 10').
During the pre-application conference review process, the applicant and owner asked staff to
consider treating the site's sot1t Avenue frontage as a rear yard.(10' setback) rather than·a front yard
(25' setback). The applicant asserted that 50th Avenue functions like an alley with respect to the
subject site and ~mphasized that the owner desires to extend the footprint of the existing,
grandfathered-in building which sets-back just over 15' from the site's 50th Avenue property line.
In response to the applicant's request, staff coordinated with the County Attorney and determined
that, under the existing LDRS, 50th Avenue is not classified as an alley (resulting in a rear yard
designation) but is classified as a local street (resulting in a front yard designation). Staff also
evaluated the subject segment of 50th Avenue which serves only commercially zoned properties and
P:~D~l'IM!I-

runs from 87th Street to US 1. Staff determined that the subject segment of 50th Avenue has a
unique function and constitutes a roadway type that is not addressed in the current LDRs.
At its April 15, 2014 meeting, the Board of County Commissioners discussed the 50th Avenue
situation as an added discussion item. During discussion, staff informed the Board that the subject
th
segment of 50 Avenue is uniquely situated and~ a unique function that should be addressed in
the LDRs in a manner that recognizes its unique function and establishes appropriate and consistent
setback rules for all properties on the east side of 50th A venue and for all properties that lie on the
west side of 50th Avenue. After hearing from staff and the medical office/wellness center owner,
the Board directed staff to initiate an LOR amendment to address the 50th Avenue roadway type and
associated setback issues.
Staff has now drafted an LOR amendment ordinance that specifically defines a roadway that has the
th
function and characteristics of the subject segment of 50 Avenue. The proposed ordinance
classifies such a street as a "commercial service street" and establishes appropriate yard
designations for properties that front a commercial service street. The PZC is now to consider the
proposed ordinance and is to make a recommendation to the Board of County Commissioners to
approve, approve with modifications, or deny the proposed ordinance.

ANALYSIS
The existing LDRs define six categories of roadways, from the most major roadway (highest
classification) to the most minor roadway (lowest classification), as follows:

•
•
•
•
•
•

Arterial, principal those routes intended to carry heavy volwnes of traffic for major
distances within or through the county, as delineated on the Indian River County
Thoroughfare Plan.
_
Arterial, minor those routes intended to carry heavy volwnes of traffic for short
distances within the county, as delineated on the Indian River County Thoroughfare
Plan.
Collector a street which carries traffic from minor streets to arterial streets, as indicated
on the Indian River County Thoroughfare Plan.
·
Subdivision collector road a street which serves as the principal entrance street of a
residential subdivision or provides for traffic circulation within a subdivision.
Minor or Local.Street a street of limited continuity used primarily for access to abutting
property, including cul-de-sacs and nonthrough streets.
Marginal Access Streets a street that is parallel and adjacent to a major arterial street or
highway and which provides access to abutting property.

The LDRs also define "alley", which is not classified as a type of street but is defined as an access-.
way that provides only secondary access to the properties that it serves (see attachment #1). The
subject segment of 50th A venue has some of the characteristics of a local street, a marginal access
street, and an alley due to its unique history and location in relation to US 1. In 1925, a portion of
50th Avenue right-of-way (then known as "Church Street") was established by. the Cadenhead
Subdivision plat. Over time, the small public street with limited right-of-way width now known as
50th Avenue was established as well as adjacent lots. Later, US 1 was established in close
proximity and roughly parallel to 50th Avenue, although 50th Avenue connects to US 1 at its

2

northern end. As a result, this historically minor street continued to provide primary access to a
limited number of properties on its west side and became a secondary access for properties located
on its east side that now front on US I.
th

In the case of 50 Avenue, the subject segment is short in length, has a constrained right-of-way
width of approximately 30', functions as a minor roadway that serves only commercially zoned
properties, provides secondary access to properties that front US 1, and provides primary access to a
limited number of sites on its west side. With respect to the "half block" of properties that lie on the
th
east side of 50 Avenue, those properties all front US 1 on their east side (opposite their 50th
A venue frontage) and significantly narrow in east/west depth in the northern 2/3 of the half block
(see attachment #2). Those properties range in average depth from 140' to 70'. In regard to certain
existing county LDR criteria, commercial lots with a depth of less than 150' are considered
unusually shallow (narrow) to such a degree that the required width of landscape buffers on such
sites are automatically reduced by code to account for the property's constrained building envelope.
In staff's opinion, properties located on the east side of 50th Avenue are situated such that 50th
Avenue functions as a secondary access, similar to the type of access provided by an alley. Based
on the constrained depth of those properties and the function of 50th A venue for those properties, a
th
reduced (rear yard) setback along 50 Avenue for those properties is warranted.
th

Properties that lie on the west side of 50 Avenue are accessed by 50th Avenue in the same manner
that a short, minor local street ~ically serves a limited number of properties. In the subject area,
properties on the west ,side of 50 Avenue do not have significant depth constraints and most front
th
no street other ~ 50 Avenue. In staff's opinion, those properties should have front yard
th
setbacks along their 50 Avenue frontage. Classifying the subject segment of 50th Avenue as a
"commercial service street" and addressing the associated setback issues described above require an
amendment to the land development regulations (LDRs).
•

Proposed Ordinance

The proposed ordinance addresses the unique function of the subject segment of 50th Avenue by
creating a new roadway classification to be known as· a "commercial service street". Also, the
proposed ordinance addresses the special setback circumstances for properties that front an arterial
street like US 1 and also front on its opposite side a commercial service street like 50th Avenue. As
structured, the proposed ordinance limits the classification of a "commercial service street" to a
street that meets all of the following definition criteria:
•
•
•
•

Has limited right-of~way width (30' - 40')
Serves only commercially zoned properties
Functions as an alley or secondary access for property that fronts the commercial service
street and an arterial street
Is designated as a "commercial service street" by resolution of the Board of County
Commissioners

These criteria are intended to ensure that any street designated as a "commercial service street" has
the special characteristics and function of the subject segment of 50th Avenue. Staff's research
th
indicates that the subject segment of 50 Avenue is the only street segment that meets the proposed
definition of "commercial service street". Another street segment that meets the definition could be

p~~l4\IOI-
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considered by the Board of County Commissioners for designation (by resolution) as a "commercial
service street" in the future. At the time that the Board considers the proposed LDR amendment
ordinance, it will also consider a resolution designating the subject segment of 50th Avenue as a
commercial service street.
RECOMMENDATION

Staff recommends that the Planning and Zoning Commission recommend that the Board of County
Commissioners adopt the proposed ordinance.
ATTACHMENTS
1.

2.
3.

Definition of "Alley"
50th Avenue Aerial
Proposed LDR Amendment Ordinance

APPROVED AS TO FORM
AND LEG
SUFFICIENCY
BY _ _ _ _ _ _ _ __

DYLAN REINGOLD
COUNTY ATTORNEY

4

901.03 DEFINITION OF "ALLEY"

Alley a public or private way which affords only a secondary means of access to property abutting
thereon and not intended for general traffic circulation.

ATTACHMENT 1

ATTACHMM

2.

ORDINANCE 2014-_

AN ORDINANCE OF INDIAN RIVER COUNTY, FLORIDA, CONCERNING AMENDMENTS
TO ITS LAND DEVELOPMENT REGULATIONS (LDRs); PROVIDING FOR AMENDMENTS
TO CHAPTER 901, DEFINITIONS, BY AMENDING SECTION 901.03, DEFINITION OF
"STREET''; BY AMENDING SECTION 901.03, DEFINITION OF "YARD, FRONT'' AND BY
PROVIDING FOR REPEAL OF CONFLICTING PROVISIONS; CODIFICATION;
SEVERABILITY; AND EFFECTIVE DATE.
BE IT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS OF INDIAN RIVER
COUNTY, FLORIDA THAT THE INDIAN RIVER COUNTY LAND DEVELOPMENT
REGULATIONS (LDRS) CHAPTER 901, DEFINITIONS, FOR SPECIFIC LAND USES, BE
AMENDED AS FOLLOWS:

SECTION#1:
Amend LDR Section 901.03, Definitions, definition of "Street" to read as follows:

Street (also see roadway) a public or private right-of-way which provides vehicular traffic
access between certain points and which also may provide space for the location of utilities. Streets
are classified by function as follows:
(1) Arterial, principal those routes intended to carry heavy volumes of traffic for major
distances within or through the county, as .delineated on the Indian River County
· Thoroughfare Plan.
(2) Arterial, minor those routes intended to carry heavy volumes of traffic for short distances
within the county, as delineated on the Indian River County Thoroughfare Plan.
(3) Collector a street which carries traffic from minor streets to arterial streets, as indicated on
the Indian River County Thoroughfare Plan.
(4) Subdivision collector road a street which serves as the principal entrance street of a
residential subdivision or provides for traffic circulation within a subdivision.
{5) Minor or Local Street a street of limited continuity used primarily for access to abutting
property, including cul-de-sacs and nonthrough streets.
(6) Marginal Access Streets a street that is parallel and adjacent to a major arterial street or
highway and which provides access to abutting property.
(1) Commercial service street a local street of limited right-of-way width (30' - 40') that
serves commercially zoned property but not residentially zoned property, functions
as an alley or secondary service access for property that fronts the commercial
service street and an arterial street, and that is designated as a commercial service
street by resolution of the Board of County Commissioners.
SECTION#l:
Amend LDR Section 901.03, Def"mitions, definition of "yard, front" to read as follows:

Yard, front on interior lots the yard being the minimwn horizontal distance between the
structure and the street right-of-way or Murphy Deed Reservation line. On multi-frontage lots
(including comer lots) all yards which abut a street right-of-way or Murphy Deed Reservation are
considered front yards, with the following exception:

Bold Uuderllne: Additions to Ordinance

ATTACHMENT

F:\Community Devclopmcnt\CurDcv\Ordinances\2014\2014-_

901dcfinitions.d~

81iff1Ee dlf8ygli: Deleted Text fi'om Existing Ordinance

3

ORDINANCE 2014-_

For parcels adjacent to subdivision street rights-of-way, where the parcel is separated from the
subdivision street by landscape improvements required by the subdivision ordinance and where
the parcel cannot be accessed from the subdivision street, the portion of the parcel adjacent to
the right-of-way shall be treated as a side yard where a side yard would exist, and a rear yard
where a rear yard would exist, absent the right-of-way.

On double frontage residentially zoned lots having frontage on opposite sides of the lot or
parcel, the yard abutting the street with the lower functional classification as depicted on the
county's thoroughfare plan map shall be the front yard. If both streets have the same functional
classification, the yard adjacent to the front lot line having the shortest dimension shall be the
front yard.
On commercially zoned lots that front an arterial street and a commercial service street
on opposite sides of the lot, the yard abutting the arterial street shall be a front yard and
the yard abutting the commercial service street shall be a rear yard.

SECTION #3: SEVERABILITY
If any clause, section or provision of this Ordinance shall be declared by a court of competent
jurisdiction to be unconstitutional or invalid for any cause or reason, the same shall be eliminated
from this Ordinance and the remaining portion of this Ordinance shall be in full force and effect and
be as valid as if such invalid portion thereof had not been incorporated therein.

SECTION #4: REPEAL OF CONFLICTING ORDINANCES
The provisions of any other Indian River County ordinance that are inconsistent or in conflict with
the provisions of this Ordinance are repealed to the extent of such inconsistency or conflict.

SECTION #5: INCLUSION IN THE CODE OF LAWS AND ORDINANCES
The provisions of this Ordinance shall become and be made a part of the Code of Laws and
Ordinances of Indian River County, Florida. The sections of the Ordinance may be renumbered or
relettered to accomplish such, and the word "ordinance" may be changed to "section", 11 article", or
any other appropriate word.

SECTION #6: EFFECTIVE DATE
This Ordinance shall take effect upon filing with the Department of State.
This ordinance was advertised in the Press-Journal on the 2nd day of June, 2014, for a public
hearing to be held on the 17th day of.June, 2014, at which time it was moved for adoption by
Commissioner----- - ~ seconded by Commissioner _ _ _ _ __, and adopted by the
following vote:
Chairman Peter D. O'Bryan
Vice Chairman Wesley S. Davis
Bold Undc:rUne: Additions to Ordinance
81.RIEe thfflugh: Deleted Text ftorn Existing Ordinance
F·V'nmm1111it. Dcvclr:nmcnt\CurDev\Orainl!!lc~\1014\2014-
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ORDINANCE 2014-_

Commissioner Joseph E. Flescher
Commissioner Tim Zorc
Commissioner Bob Solari

BOARD OF COUNTY COMMISSIONERS
OF INDIAN RIVER COUNTY

The Chairman there upon declared the ordinance duly passed and adopted this _ _ _ _ day of
____
2014.
.
_,

BY:
Peter D. O'Bryan, Chairman

ATTEST: Jeffrey R. Smith, Clerk of Court and Comptroller

BY:
Deputy Clerk

This ordinance was filed with the Department of State on the following date: _ _ _ _ _ __

APPROVED AS TO FORM AND LEGAL SUFFICIENCY

ylan Reingold, County Attorney

APPROVED AS TO PLANNING MATIERS

Stan Boling, AICP; Community Development Director

ATTACHM£1T

Bold Underline: Additions to Ordinance
Slfike d-.reugh: Deleted Text from Existing Ordinance
F:\Community Dcvclopment\CurDev\Ordinanccs\2014\2014-_901definitions.doc
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INDIAN RIVER COUNTY, FLORIDA

J"L.\l\",' \JN(;
I\IATlTl{S

MEMORANDUM
TO:

The Members of the Planning and Zoning Commission

FROM:

Stan Bolin~CP; Community Development Director

DATE:

May 15, 2014

SUBJECT:

Planning Information Package for the May 22, 2014 Planning and Zoning
Commission Meeting

For this meeting's packet, the following articles are provided:
(1)

"For Florida Grapefruit, One Blow After Another", The New York Times, May 3, 2014,
Lizette Alvarez.

(2)

"Florida's orange production is declining", Miami Herald, April 9, 2014, Tamara Lush.

(3)

"Commercial Realtors eye marijuana industry", Herald-Tribune, April 21, 2014, Michael
Pollick.

(4)

''New home construction in Florida indicates ·growing economy", Florida Tax Watch
Economic Report, April 23, 2014.

(5)

"Labor, land constraints slow South Florida homebuilders", Sun Sentinel, May 11, 2014,
Paul Owers.

(6)

"Florida sees small break in deluge of rising property insurance rates", Tampa Bay Times,
May 12, 2014, Jeff Harrington.
·

(7)

"Florida communities prepare for rising seas", Sun Sentinel, April 20, 2014, William E.
Gibson.

(8)

Preparing Boston for high sea levels", Boston Herald, May 4, 2014.

cc:

Board of County Commissioners
Joe Baird (inter-office mail)
Michael Zito (inter-office mail)
Jason Brown (via e-mail)
Phil Matson (via e-mail)

F:\Community Development\CurDev\P&Z\ARTIC~\Articles for 2014\5-22-14 articles.doc
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For Florida Grapefruit, One Blow After Another
&,, LIZE1TE ALVAREZ

MAY 3, 2014

VERO BEACH, Fla. - In the nearly 100 years that Rusty Banack's family has been growing Florida's world-famous grapefruit,
the industry has lurched from years of bumper crops to the devastation of tree-toppling hurricanes.
But nothing compares to the current steep decline of the business, despite the state's standing as the world's biggest
grapefruit producer. Florida produced nearly 41 million boxes of grapefruit a decade ago; this year it is expected to produce 16
million. Some growers have shut down, but the long-timers who remain, like Mr. Banack, have dug in, plunging millions of
dollars into the land in an all-out bid to save one ofthe state's emblematic citrus crops.
The past decade has been particularly treacherous as the salt-kissed soil of the Indian River Citrus District, lmown for its
succulent grapefruit, has absorbed one wallop after another.
First there was the relentless spread of canker, which badly damages grapefruit, and back-to-back powerful hurricanes.
Next were studies highlighting the problematic effects of grapefruit on certain medicines and the maw of urban development,
which gobbled up countless groves. Now, grapefruit trees are facing another formidable foe: citrus greening, a bacterial disease
with no cure that is devastating trees across the state.
"I was surprised by how fast the disease moved through the industry, n Mr. Banack said,
Driving his pickup recently through acres of trees - some with branches bearing clusters of grapefruit, others showing signs
of ill health - Mr. Banack also spoke of another, more mundane problem: In today's frenetic world, eating grapefruit can take
too much time.
"It's not convenient fruit,• Mr. Banack said, because it requires slicing and napkins to soak up the spurts ofjuice.
"Nowadays people want to grab a banana, an apple, and head out the door.•
The most recent set of challenges - less land, more disease, higher costs and decreased consumption - has brought
grapefruit production to its lowest point in 75 years, with the exception of the 2004 season, when two hurricanes barreled
through the state. Orange trees, the mainstay ofthe citrus industry, are also being badly hurt by the Asian citrus psyllid, the tiny
insect that causes greening of citrus trees. Infected fruit withers and drops before it ripens and cannot be sold.
While growers have been able to slow greening through fertilizer use and temperature regulation, they are paying three
times more in production costs than they did in 1998, which has culled the number who can afford to stay in the industry.
Greening, which began in Florida in 2005, has spread to California and Texas. Scientists are seeking ways to conquer the
voracious insect: In February, Congress authorized $125 million over five years for research. The Florida Legislature is expected
to allocate several more million on top of the $70 million raised by growers over the last six years.
"Mother Nature has not been nice to Florida citrus in the last 15 years,• said Michael W. Sparks, executive vice president and
chief executive of Florida Citrus Mutual, the state's largest citrus grower organization.
The reduction in grapefruit tree acreage over the last decade has been especially disheartening to growers. In 1996, the state
was carpeted with about 139,000 acres of grapefruit trees; by the end oflast year, it had 38,000. On the east coast of Florida,
where a majority of grapefruit are grown, the industry provides an annual economic benefit of more than $500 million.
"We employ a lot of people, and then there are the old guard, who have lived in Florida for generations - people you want to
help,• said Doug C. Bournique, executive vice president and general manager of the Indian River Citrus League, which oversees
the narrow, grapefruit-rich district stretching 200 miles from Daytona Beach to West Palm Beach. "For a while we were
screaming and screaming and got no love, and now everybodywants to help."
For that reason, he and the growers say, they are hopeful the industry will recover. Mr. Bournique emphasized that the
March bloom pointed to a crop that could be the best in years as long as hurricanes stay away,
The grapefruit here on the Treasure Coast, a few miles from the Atlantic Ocean, are sweeter and more succulent than those
grown in other states and countries, .About half of the region's grapefruit are destined for processed juice. The rest are shipped
out fresh, the vast majority exported to Canada, Europe, Japan and, increasingly, South Korea, where people love premium
grapefruit.
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The standards for shipments are exacting and increasingly expensive. Greening and canker have reduced the number of
grapefruit that meet the blemish-free specifications and large size required to sell abroad and in stores in the United States. This
has cut into business, as has the price of grapefruit, which has risen because of scarcity and the cost of shipping. Grapefruit
exports to Japan, traditionally the top market, dropped by one-third last year to their lowest point in 2 8 years, partly because of
Japan's own market disruptions.
Tending to their groves up and down this section of coast, the citrus growers who remain are hardy survivalists. Many are
from families that have been in the business for generations, and most cany a Florida Southern twang to prove it.
"This is not a hobby," said Mike Garavaglia, whose family has been in the business for generations, as he recounted the
monumental efforts that he and other growers had made to beat back disaster, including propping up wanning tents around
trees to stave off greening. "When you make a decision to plant a tree in the ground, it's a 30- to 40-year decision."
Canker, which hit Florida especially hard in the 199os, flew in most recently in a suitcase from Asia, Mr. Bournique said. A
passenger brought a wood cutting from her homeland and grafted it onto her Florida grapefruit tree. Made airborne by the
wind, the bacteria skittered up the state, damaging hundreds of millions of grapefruit. In 2004, two hurricanes spread the
disease to uncontrollable levels, and canker remains today.
At. the same time, a previously published medical study that concluded grapefruit could cause side effects in combination

with certain medicines, including blood pressure drugs and some statins for high cholesterol, gained traction among doctors,
pharmacists and grapefruit lovers.
Suddenly, doctors and pharmacists were telling many alarmed older people, who tend to eat grapefruit most frequently, to
stop eating it. The industry battled back by publishing lists of the specific medications involved, but with more people taking .
statins, grapefruit sales to older people sagged.
"It's a real phenomenon," said Dan King, director of scientific research at the Florida Deparbnent of Citrus. "We've been
very careful, but we have tried to reduce the horror stories and the alarm. There were these reports out there about people dying
and being at high risk of tremendous harm, and nobody was able to establish evidence."
Just the other week at Mr. Banaclc's roadside shop, a 70-year-old snowbird from Cape Cod said that as much as he loved
grapefruit, he had stopped eating them several years ago under doctor's orders.
"We used to-go home with two cartons," the retiree, Kevan Sullivan, said.
Lucy Tucker, who stood nearby, said her husband had also been told to stop eating grapefruit after being prescribed a blood
thinner medication. "But he has it once or twice a week," she said, "because it's so delicious."

At the moment, the medicine interaction problem is low on growers'. list of worries. Finding a cure for greening, a goal
grapefruit growers share with orange growers, remains their top priority.
A veralon of this article apptara in print.on May 4, 2014, on page A20 of ihe N~w York ~dition with the headline: For Floriaa Grapefruit, One Blow After Another.
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Florida's orange production is declining
By TAMARA LUSH
Associated Press

This year's Florida orange crop is approaching the fruit's lowest harvest in decades, and
experts say a deadly bacteria that's infecting the trees is to blame.
The U.S. Department of Agriculture on Wednesday released its citrus production forecast
and the news isn't good. The 2013-2014 orange forecast is 11 O million boxes, down 4
percent from last month, and 18 percent less than last season's final production figure.
Orange harvesting ends in June, and if the crop doesn't decline further, it will barely
exceed the 110.2 million orange boxes harvested in 1989-90 following the worst freeze in
Florida citrus history.
Andrew Meadows, a spokesman for the Lakeland-based Florida Citrus Mutual, said that
citrus greening disease is the reason for the crop decline.
'.'We're in the middle of a real battle with citrus greening," he said. "It's putting stress on our
trees."
The bacteria, which is spread by an insect, causes trees to produce green, disfigured and
bitter fruits by altering nutrient flow to the tree, eventually killing it. It threatens Florida's $9
billion citrus industry. Growers and scientists suspect that many of Florida's 69 million
citrus trees are infected, with some estimates as high as 75 percent.
Greening affects all types of citrus trees, not just oranges.
"Citrus greening is an existential threat to Florida's signature crop, and today's revised
crop estimate is evidence that the situation has reached a crisis point," said Florida
Commissioner of Agriculture Adam Putnam.
Citrus is big business in Florida. Citrus growers gave Florida 66 percent of the total U.S.
market share. About 95 percent of the state's orange crop is used for juice.
Florida's orange crop had $1.5 billion in sales in 2012, up from $1.3 billion the previous
year. But Meadows said that while higher sales prices are fine in the short tem,, "upward
pressure" on the market is not sustainable in the long tem,.
The state's citrus growers and agriculture experts are hoping that research will lead to a
cure, or at least a way for the tree to live with the disease and still produce tasty fruit.
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"We must continue to invest in research to find a long-term solution, while supporting
growers in their efforts to replant lost trees and to battle the invasive pest that spreads this
disease,11 said Putnam
In December, the U.S.D.A. created an "emergency response framework" to battle citrus
greening. It will gather various groups, agencies and experts to coordinate and focus
federal research on fighting the disease.
The federal agency has spent hundreds of millions on tracking and researching the
disease.

© 2014 Miami Herald Media Company. All Rights Reserved.
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Commercial Realtors eye marijuana industry
By Mjrhagl Pollick
l'ublislm: MondQll,.AprilJU, aoi4 ats:48 p.m.

These days, commercial Realtors in Southwest.Florida are thinking a lot about
marijuana.
Last week's announcement by an Arizona company that it is renovating a former
boat-building plant north of Sarasota-Bradenton International Airport - potentially
for use as a c.annabis cultivation center - has sparked a rush of interest in derelict
industrial properties.

The publicly traded Cannabis-Rx said that it had acquired a funner Wellcraft Marine
boat plant in Manatee County for $1.26 million, and that it was renovating the
structure for possible use as a large-scale growing operation.
Cannabis-Rx will soon be faced with a big decision: sell the property on 15th Street
East for nearly double its investment or hold it fur long-term gains, betting on the
passage of a medkal marijuana amendment in November and the speed with which
it could convert the property into one of the nation's largest cultivation parks.

However it ends up, the concept has given commercial real estate agents a oontact
high.
"For adaptive use of older structures, I think it is just about as creative as anything I
have seen or heard," said Carl WJSe, president of Sarasota-based Preferred
Commercial Inc.
Just talking about it made Wise realize he should get back in touch with a certain
would-be seller in the Ocala area who has been sitting on big, empty spare for years.
Wise had previomly told the seller there was not much he could do for him from

Sarasota.
"There are several hundred thousand square feet up there," Wise said. "Ocala, along
I-75. Big buildings, big grounds. I am going to call that guy."
Another property that may peak interest locally is the former Donzi Marine boat
building plant on 21st Street East in the same general industrial area of south

Manaree as the old Wellcraft operation.
The Donzi property has been tied up in foreclosure proceedings but is likely to be
auctioned on the courthouse steps in Citrus County latm- this week, said Bob I.Dvelace
ofSpeny Ness Florida, the last Realtor who listed the property before it fell into legal

limbo.
"We have had a number of expressions of interest,• Lovelace said.

The two former boat-making buildings on that site cover 107,000 square feet and
have ceilings heights ranging from 15 feet on the edge to 20 feet in the middle,
making them nearly ideal for marijuana growing.
Six- to 8-foot plants are common and high-volume ventilation is essential.
should Cannabis-Rx decide to hold onto the 15th Street building, it would take a
while to bring a marijuana cultivation park to fruition.
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It also would mean missing out on other chances to tum over the company's capital
on similar properties.
Following the possible passage ofthe amendment in November, the clock would start
ticking on statewide implementation in Januaxy 2015.
"I would conservatively say more like 2016," Llom Kylo, Cannabis-Rx's chief
executive, said Monday. •Quite honestly, a lot would have to go into the process

before we would have a tenant in there growing and harvesting,"
Meanwhile, the Realtor representing the property for future sale or lease, Rob
Wilhoit of Sara Bay Real Estate Inc., said he thinks he can list it at just under $6
million within 45 days and get some serious offers.
Once the current work is done, the property will have new structural reinforcement,
new roofs, new exterior walls, a new flood-water mitigation system and fresh
landscaping.

While the Wellcraft property is one ofthe biggest derelicts left in Southwest F1orida,
Wilhoit is not letting any grass grow under his feet.
"We actually have offers on other buildings, old manufacturing buildings that would
lend themselves nicely to a grow," Wilhoit said.
Kylo said he and his team will consider the prospects carefully before deciding
whether to hold or fold. Following the basic renovations now being completed, we
are in for $3 million," he said.
0

To set the property up as a one-operator marijuana growing operation would easily
require another $2 million to $3 million investment, Kylo said.
Kylo's company, armed with $30 million in capital, evolved from from being a
straight real estate investment firm into Cannabis-Rx.

"We see a compelling opportunity in this space, to be a long-term provider of real
estate to licepsed marijuana operators,• Kylo said.
Cannabis-Rx has been investing in and rehabbing properties mostly within the states

where medical marijuana or recreational marijuana already is legal.
In F1orida, Kylo is going a little further out on a limb, but the relatively low
acquisition prices have made it worth the risk.

"I have had tons and tons of phone calls and emails from potential tenants, etcetera,
that are essentially desperate fur a building," Kylo said. 'They are having a real hard
time finding places to operate, and having a hard time getting capital from traditional
sources like banks, due to the discrepancy between federal and state laws:

First and foremost, "we are a real estate company,• he said. •However, we see an
opportunity here to provide capital to these start-ups.•
One way to do that, Kylo said, is to "WOrk the price of grow-room equipment hundreds of thousands.of dollars - into the price ofthe lease that the tenant agrees
to pay.
"We would look at adding it into their lease, so it is a win-win for us and for them,•
Kylosaid.
Considering the sire of the former Wellcraft site in Manatee, Kylo said he finds the
idea ofcreating a cultivation park with multiple tenants intriguing.
•1t would make sense," he said. •r like that model. It is just something we will
consider should the marijuana amendment pass."
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New home construction in Florida indicates growing economy
by
Posted 4/23/2014
Updated 17 hours ago
Over the last year, there have been an average of more than 4,60.0 housing starts monthly in our state. Privately-owned
housing starts in Florida have grown, and are now more than double the rate of the recent low point in March 2009,
when only 1,806 private single housing units were started in the entire state of Florida.

Private Singfe-Unit Housing Starts in Florida
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Florida's CUITent housing start numbers are still below historical numbers, but the trend is positive and it has substantial
positive implications for the Florida economy.
Housing Starts: A Leading indicator

Housing starts are an indicator of the health of the economy as they show builders' commitments to .new construction
activity and increases in housing starts indicate rising consumer demand. They also lead the national and the state
economies which is why this statistic is often used in the construction of leading indices for state and national economies.
For each of their State Leading Economic Index series, the Philadelphia Federal Reserve uses state-level housing permits
for 1 to 4 units as one key indicator, along with other economic data such as interest rate spreads, initial unemployment
claims, and average hours worked in manufacturing as well as other data.
In Florida's case, seasonally-adjusted housing starts began to drop steeply in April 2006, a full year before the F1orida
recession started, in April 2007. In a similar manner, Florida housing starts bottomed out in March 2009, while the
Florida economy stayed in recession until January 20101• Since the recovery of homebuilding from the lows in early
2009, housing starts have remained lower than historical levels, but they have shown steady increases and an
acceleration in growth rates ~ince early 2012.
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Housing Starts Lead the Florida Economy
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Florida Tax.Watch. Florida's Business Cycle. June 2011.

» NEXT PAGE: The forecast for single family housing starts, with chart

The Forecast for Single Family Housing Starts

Using the March 2014 Florida & Metro Forecast/or 2014-17Published by the Institute for Economic Competitiveness at
the University of Central Florida, the future for housing starts is expected to continue its positive trajectory. (chart,
below)
This forecast shows that, compared to actual 2013 levels, housing starts for single-family homes are expected to double by
2016, with substantial increases during 2014 and 2015. This would create a substantial amount of economic activity in
terms of construction jobs, furniture purchases, and many indirect and induced jobs. Multi-family housing is also
expected to more than double, from 2013 actual numbers to 2017•
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Conclusion

Florida's home construction industry continues its strong recovery from the Great Recession. Recent increases in home
construction indicate future improvement in Florida's economy given the role of that statistic as a leading indicator of the
direction of future growth.
This trend of a recovery in residential construction, along with an increase in
commercial construction will help improve job creation and increase tax receipts for
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I This Florida Tax.Watch report
I is also available in PDF

the state of Florida. AB shown in a previous Florida TaxWatch report2 , increases in
Private Domestic Investment lead economies out of recessions, and drops in that
same statistic lead economies into recession.

I

format:

"Florida's Home

Knowing the importance of spending on new homes and new commercial buildings in
Construction Recovery"
private domestic investment, a healthy construction industry is a large component of a L-. · - __
healthy recovety from recession. The construction industry provides jobs for many
Floridians, as well as contributing to the growth of other sectors such as housing services, home improvement stores,
furniture retailers, realtors, and title companies.
Given the forecasts of even healthier future growth in home construction in both single-family and multi-family
construction, along with positive indicators such as record Florida tourism, lower unemployment rates, and increasing
consumer confidence, Florida is well-positioned to increase its growth rate and create even more jobs for Floridians.
2

Florida TaxWatch, When Will Economic Growth Accelerate?, March 2012.
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Sun Sentinel
Labor, land constraints slow South Florida homebuilders
By Paul Owers, Sm Sentinel
May 11, 2014
Home construction in Pahn Beach and Broward comities continues at a IIDdest but umpecta.cular
pace, though it isn't Jack ofdemand that's hokling back builders.

ad ve rti sem e nt

The biggest headaches: Jabor and Janel constraims.
Over the past year, builders started 2,161 homes in Pahn Beach County. a 10 percent increase from the year
befure, according to the Metrostudy research mm
During the saire period, Broward Comty housing starts were .flat - 1,101 COIIl)ared with 1,097.

The figures include single-fiunily homes and townhoims, but not condominium,,
Near the peak ofthe housing boom in 2005, builders started 2,000 to 3,000 homes a quarter in each county.
Demand p~ted dwing the downturn, so little new construction took p1ace. But now that buyers are back,
builders face a shortage of1ots, analysts say.
In Pa1m Beach County. :rmst ofthe new homes are going up west ofBoynton Beach and Dekay Beach GL
Hoims has several projects in that area, including The Bridges, a luxury development along Lyons Road where
soire prices top $1.5 million

Sllllrise-based GL aJso has started sales at Seven Bridges, a similar conmmity across the street
'The pJaces that are open fur business are knocking it out ofthe park," sax! Dam Cobb, regional director fur
Metrostudy.

But finding workers to buikl the homes ~ a problem
When the market collapsed, roofers, electricians and other Jaborers left the area or fuund different careers, said
Truly Burton, an executive with the FJorida Atlantk Building Association
Many ofthe available Jaborers gravitate to the regional and national compaiws because the workload is m>re

consistent, forcing srmlJer bmlders to wait in line or pay m>re.

''.As the Jabor furce gets smaller, the workers are demanding tmre mmey, and we just have to pass on the cost"
to the custoxrer, said Ray Puzliiello, a South Fk>rida buikier and secretary of1he Florida Ho~ Builders

Labor, land constraints slow South Florida homebuilders - Sun Sentinel
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Association
New ho~ prices in South Florida have increased by an average of 11 percent in the past year, according to
Metrostudy. That bas done little to curtail demmd, though bmlders probably will have to scale back p~e
increases in 2014, Cobb said.
Powers@tribune.com. 561-243-6529 or Twitter@paulowers
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f!ampa Bay Qrimes
Florida sees small break in deluge of rising property
insurance rates
Jeff Harrington, Times Staff Writer

Monday, May 12, 2014 8:41pm

Over the past eight hurricane-free seasons,
Florida homeowners have had more to
fear from their insurance company than
from Mother Nature.
Storm or no storm, rates have been
steadily trending up in what's already the
most expensive state to insure property.
No more.
Property insurance rates are finally
receding this year - albeit very slowly in
many cases - in large part because the
cost is going down for reinsurance, an
added layer of coverage that insurance
companies buy to help them pay claims
after catastrophes.

SI<IPO'ROURKE ITimes(2014)

Morida has gone eight years withouta hurrir:ane,butproperty owners arejuststo.rting
to see small relief on insurance rares.

-In a January report, Florida Insurance
Commissioner Kevin McCarty said a half dozen of the state's 30 major property insurers have a recently
approved or pending request for a rate cut between 2.4 percent and 9.2 percent.
_McCarty's office hasn't issued a formal update since then. However, based on rate filing requests and approvals
through mid March, all of the filings are still in that range with one exception. American Bankers Insurance Co.
was approved for a 15.4 percent rate cut.
Some companies had to backpedal from rate hikes after the extent of their reinsurance savings surfaced,
McCarty's office noted.
Case in point: Castle Key Insurance Co. initially submitted a 12.2 percent statewide average increase but was
approved for a decrease of 5 percent after updated reinsurance information was provided.
It's a good start, but not enough of a break yet, says Florida Chief Financial Officer JeffAtwater, who sought the
January analysis from McCarty.
"I am pleased that rates are beginning to improve for homeowners, because Floridians deserve relief and they

Florida sees small breaklndelugeofrlsil",1 propertylnsurancerates I T&n1)8BayTimes
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need to be able to afford the coverage it takes to protect their homes," Atwater said in a statement responding
to questions from the Times. "Our goal should be to ensure rates are fair and companies are sound."
We're not there yet, though, he indicated.
"When Commissioner McCarty provided me his analysis of the property insurance market, he said that he
expected lower reinsurance costs to be reflected in lower rates for consumers in future rate filings," Atwater
said. "I share the commissioner's expectations."
The National Association oflnsurance Commissioners underscored Florida's woes in December with a report
showing the average property insurance premium in Florida had reached $1,933, highest in the country and
double the national_average.
The report, which for the first time included premiums paid by customers of state-run Citizens Property
Insurance, was based on 2011 data.
A more recent study indicates the problem has only gotten worse. Insurance consulting firm Perr&Knight
found that homeowners insurance rates jumped another 11 percent in Florida in 2013, one of the sharpest
increases in the country. In fact, it's second only to a 12.1 percent rise in Oklahoma, which has much cheaper
rates than Florida.·
So why has any reprieve in Florida premiums been so little and late?
Insurance companies blame other "cost drivers" propping up their expenses, including paying out millions in
sinkhole claims despite a major reform of what's covered now as sinkhole damage.
Insurance industry execs highlighted another one of their chief new concerns during a recent insurance summit
in Orlando: a spike in water-damage claims from broken water pipes, floods and leaks.
John Rollins, chief risk officer with Citizens Property, estimates 28 cents out of each dollar collected in Citizens'
premiums goes toward paying water-related claims. Attorneys urging contractors to seek bigger insurance
payouts through litigation are causing a spike in claims, insurance companies maintain.
Consumer advocates say they've heard this before.
First it was the multistorm seasons of 2004-2005 driving up rates. Then it was fraud and higher material costs
and widespread sinkhole claims. Now the new bogeyman is water damage.
Bill Newton, executive director of the Florida Consumer Action Network, said he believes cheaper reinsurance
isn't trickling down enough to lower insurance rates for homeowners in part because big insurers like State
Farm and Allstate {known as Castle Key in Florida) buy reinsurance from affiliated companies. That not only
lets insurers keep the money in-house, it lowers their incentive to seek cheaper reinsurance.
Newton said he hopes Gov. Rick Scott and state legislators this session at least examine the affiliated insurance
deals to see if consumers are being harmed. But he doubts that will happen.
""The Legislature will not do anything on insurance. They expect anything they do will backfire on the
governor" who is running for re-election, he said. "They're just going to stand pat and hope that doesn't
backfire."

Jeff Harrington can be reached at (727) 893-8242 orjharri.ngton@tampabay.com.
Florida sees small break in deluge of rising property insurance rates 05/12/14
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Sun Sentinel
Florida communities prepare for rising seas
Coastal areas emerging as a national model
By William E. Gibson, Washington Bureau
12:02 PM EDT, April 20, 2014
WASHINGTON- While the nation looks for solutions to the problem of rising sea
levels, some coastal communities in Florida are talcing action to save themselves from
sinking into the ocean.

advertisement

Hallandale Beach is preparing to pump excess groundwater into an aquifer. Fort Lauderdale has
raised a coastal roadbed and is installing one-way "tidal valves" that flush water down storm drains
but block seawater from rising back up.
And coastal communities farther north, from Palm Beach Countv to the Space Coast, are developing
plans that would concentrate housing, businesses, water plants and wells on higher ground, less
vulnerable to the rising sea.
"Florida is ground zero for sea-level rise," U.S. Sen. Bill Nelson told the Senate while announcing a
field hearing in Miami Beach on Tuesday, which is Earth Day. "We've got quite a story to tell."
Nelson plans to highlight Florida's adaptations to its changing coastline when the Senate
Subcommittee on Science and Space meets at 10 a.m. at Miami Beach City Hall.
Low-lying Florida, much of it barely above sea level, is among the first victims of global warming,
which scientists say leads to rising seas. Nelson and experts on climate change see the state emerging
as a model for how to deal with the inevitable consequences.
The seas already have risen 8 to 10 inches over the past hundred years, creeping closer to structures
built near the ocean, said Nancy Gassman, acting assistant director of public works in Fort
Lauderdale.
"It makes a difference about how we look to the future and build new infrastructure, recognizing that
sea-level rise needs to be considered," she said.
The response dovetails with measures designed to deal with extreme high tides each fall and
occasional storms, such as Hurricane Sandy. That storm severely eroded South Florida beaches in
November 2012, crumbling 2,000 feet of one lane of State Road Al A along the beach:front.
With future storms and rising seas in mind, engineers propped up the restored roadway with sheets of
metal that were driven into the ground until they hit bedrock. They raised the roadbed while sloping it
to drain water.

Florida communities prepare for rising seas - Sun Sentinel
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"We're putting it back not just the way it was but in a way that enhances its resilience to future
events," Gassman said.
A pilot project to install one-way tidal valves - which send groundwater down storm drains but
won't let water rise back up - has proven successful, she said.
The city also is considering stormwater parks - open spaces lined with plants, about the size of a few
housing lots - where groundwater can be pooled to prevent flooding on surrounding property. And it
is considering "bio-swales,11 narrow strips along roadways that
lined with vegetation and porous
material to suck water more quickly below the surface.

are

Flat, low-lying Hallandale Beach already faces the threat of salty seawater flowing into its freshwater
supply, a problem aggravated by sea-level rise.
·
The city once planned to spend $10 million to move its water system away from the sea, but leaders
instead decided last year t~ pump surface water into an underground aquifer no longer used for
drinking water.
"What we realized is that this is a good strategy not only for our drainage but in light of sea-level
rise," said Earl King, assistant utilities director in Hallandale Beach.
Some communities farther north are beginning to assess the impact of rising seas while considering
ways to protect existing buildings and shift new development to higher ground.
"As we build for the future, we have to take sea-level rise into account and fortify existing
infrastructure, such as wells and water facilities, 11 said Palm Beach County Commissioner Steven
Abrams. "And we might need more frequent beach re-nourishment."
Satellite Beach, sitting on a barrier island along the Space Coast, cannot protect itself behind dikes or
sea walls because water would seep through the porous limestone beneath it.
The city eventually may have to abandon some homes along the oceanfront and move toward multifamily housing complexes on higher ground, said John Fergus, a member of the city's planning
advisory board.
"People would still buy homes, but do it with the understanding that this place won't be here 300 or
400 years from now," he said.
Planners in Volusia and Brevard counties are considering zoning changes that would increase density
in less vulnerable places, turn low-lying areas into wetlands and locate police stations and power
plants on higher ground.
"We may have to harden areas around them or potentially find higher areas to move them to," said
Tara McCue of the East Central Florida Regional Planning Council. Sea walls may protect some
communities, she said.
Some residents along the most vulnerable parts of Florida's coastline may have little choice but to
move.
"A lot of people might not want to leave a place where they have a long history," Mccue said. "Some
areas may be so low that they have no other options."
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Boston Herald (MA)

May 04--Two years after Superstonn Sandy became a cautionaiy tale about the dangers ofclimate
change, a team ofexperts will meet this week to come up with strategies to prepare Boston,
Cambridge and Revere fur rising sea leve1s.
The Urban I.and Institute will host "Living with Water: The Urban ~lications" on Thursday, the first in
a series ofmee- bringing together architects, engineers, developers and financiers to find ways to
help people protect their connnmities.

"There's been a large body ofresearch on sea-level rise, and we believe the time is now fur members
ofthe design and development disciplines within the real estate industry to come up with viable
solutions," said Sarah Barnat., ULI's executive director.
The U.N. Intergovernmental Panel on Climate Change estimates that seas will rise between 3 and 6
feet by the end ofthis century. Because ofhow Greater Boston is situated, it will be disproportionately
affected, said Dennis Carlberg, sustainability director at Boston University and co-chairman ofthe ULI
Boston Sustainability Council.
Scientists project changing climate conditions will cause Boston Harbor to be as IWCh as 6 feet above
cwrent leve1s, and III)re than 30 percent ofthe city will flood during stonm at high tide.
"The real underlying question is: How do you change design now fur new construction, and how do
you modify eXJSting designs?" he said. 'This is a whole set ofissues we've never deah with before."
Four terum will look at one offuur sites: the Back Bay; new deveJopment in Boston's Innovation
District; a new, mixed-use construction project on the Revere waterftont; and a district plaming
initiative fur Alewife.
The teams will focus on preparing fur a ''new nonnal" when today's stonn surge becomes tomorrow's
twice-daily high tide, CarJberg said.
Each team will work to answer fuur questions: how sohltions affect the streetscape, what the
implications are fur policymakers, how property owners and tenants assess and haJance their costs and
risks, and what different stakeholders need to do, he said. A report on the find~ is due out in
September.
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''The timing ofthe ULI project is very positive because Boston is updating its climate action pJan with a
focus on climate preparedness, so the resuJts oftheir work will help inform our strategy update," said
Brian Swett, the city's chief ofenviromnent, energy and open space.
The updated p1an will be released at the end ofthis year, Swett said, but officials already have taken
steps to mitigate flooding as a resu1t ofrising sea leve1s and Superstorm Sandy-like storms. The Boston
Redevelopment Authority now requires all new Jarge developments to complete a questionnaire to
ensure flood-proofing and other building-preparedness practices are incbled in their planning, design
and construction, Swett said.

(c)2014 the Boston Herald
Visit the Boston Herald at www.bostonherald.com
Distributed by MCT Infurmation Services
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MEMORADUM

TO:

Planning & Zoning Commission

FROM:

William K. DeBraal, Deputy County Attorney

DATE:

May 8, 2014

SUBJECT:

Zoning with respect to railroad activities

J

The recent discussion concerning All Aboard Florida has raised some questions
regarding the ability of a county or municipality to apply its zoning code or land
development regulations to railroad operations. Please allow me to generally address
this ~uthority.
Railroads are regulated exclusively by the Federal government. The regulating entities,
the Surface Transportation Board and the Railroad Administration are given almost
plenary authority when it comes to the regulation of railroads. Attached for your review
is 49 US Code 10501. The statute states in pertinent part:
"The jurisdiction of the Board over(2) the construction, acquisition, operation, abandonment, or discontinuance of spur,
industrial, team, switching, or side tracks, or facilities, .... is exclusive"
Thus, a local government cannot apply or extend its zoning code to railroad activities.
in the normal expansion or day to day operation of a railroad, There are a few
exceptions, such as when railroad property is being used for non-railroad related land
uses, but overall, the County cannot apply its land development regulations to a
railroad.
The County may still participate in the Environmental Impact Statement process through
comments, workshop attendance or public hearings that may be held due to the
proposed expansion. Please provide any questions or discussion concerning this topic
at the May 22 nd meeting of the Planning and Zoning Commission.

49 USC10501
NB: This 1H10jftcial compilation ofthe U.S. Code Is current as ofJan. 4, 2012 (see http:llwww.law.cornell.edu/racodelllScprbrt.htm/).

TITLE 49 - TRANSPORTATION
SUBTITLE IV - INTERSTATE TRANSPORTATION
PART A-RAIL
CHAPTER 105 - JURISDICTION

§ 10501. General jurisdiction
(a) (1) Subject to this chapter, the Board has jurisdiction over transportation by rail carrier that is(A) only by railroad; or
(B) by railroad and water, when the transportation is under common control, management,

or arrangement for a continuous carriage or shipment.
(2) Jurisdiction under paragraph (1) applies only to transportation in the United States between

aplacein(A) a State and a place in the same or another State as part of the interstate rail network;
(B) a State and a place in a territory or possession of the United States;
(C) a territory or possession of the United States and a place in another such territory or
possession;
(D) a territory or possession of the United States and another place in the same territory or
possession;
(E) the United States and another place in the United States through a foreign country; or
(F) the United States and a place in a foreign country.
(b) The jurisdiction of the Board over(1) transportation by rail carriers, and the remedies provided in this part with respect to rates,
classifications, rules (including car service, interchange, and other operating rules), practices,
routes, services, and facilities of such carriers; and
(2) the construction, acquisition, operation, abandonment, or discontinuance of spur, industrial,
team, switching, or side tracks, or facilities, even ifthe tracks are located, or intended to be located,
entirely in one State,
is exclusive. Except as otherwise provided in this part, the remedies provided under this part with respect
to regulation of rail transportation are exclusive and preempt the remedies provided under Federal or
State law.
(c) (1) In this subsection(A) the term "local governmental authority"(i) has the same meaning given that term by section 5302 (a) of this title; and
(U) includes a person or entity that contracts with the local governmental authority to
provide transportation services; and
(B) the term ''mass transportation" means transportation services described in section 5302
(a) of this title that are provided by rail.
(2) Except as provided in paragraph (3 ), the Board does not have jurisdiction under this part over(A) mass transportation provided by a local government authority; or
(B) a solid waste rail transfer facility as defined in section 10908 of thi,s title, except as
provided under sections 10908 and 10909 of this title.
(3) (A) Notwithstanding paragraph (2) of this subsection, a local governmental authority,
described in paragraph (2), is subject to applicable laws of the United States related to(i) safety;
(ii) the representation of employees for collective bargaining; and

-1-

49USC10501
NB: This unofficial compilation oftire U.S. Code Is Clllffllt a.r ofJan. 4, 2012 (.Jee http:l/www.law.cornell.edu/118coddlucprirlt.html).

(iii) employment, retirement, annuity, and unemployment systems or other provisions
related to dealings between employees and employers.
(B) The Board hasjurisdiction under sections 11102 and I 1103 ofthis title over transportation
provided by a local governmental authority only if the Board finds that such governmental
authority meets all of the standards and requirements for being a rail carrier providing
transportation subject to the jurisdiction of the Interstate Commerce Commission that were
in effect immediately before January I, 1996. The enactment of the ICC Termination Act of
1995 shall neither expand nor contract coverage of employees and employers by the Railway
Labor Act, the Railroad Retirement Act of 1974, the Railroad Retirement Tax Act, and the
Railroad Unemployment Insurance Act.

(Added Pub. L. 104-88, title I,§ 102(a), Dec. 29, 1995, 109 Stat. 807; amended Pub. L. 104--287, § 5(21),
Oct. 11, 1996, 110 Stat. 3390; Pub. L. 110--432, div. A, title VI, § 602, Oct. 16, 2008, 122 Stat. 4900.)

References In Text
The [CC Termination Act of 1995, referred to in subsec. (c)(3)(B), is Pub. L. 104-88, Dec. 29, 1995, 109 Stat. 803.
For complete classification of this Act to the Code, see Short Title of 1995 Amendment note set out under section
101 ofthis title and Tables.
The Railway Labor Act, referred to in subsec. (c)(3)(B), is act May 20, 1926, ch. 347, 44 Stat. 577, as amended, which
is classified principally to chapter 8 (§ 151 et seq.) of Title 45, Railroads. For complete classification of this Act to
the Code, see section l 51 ofTitle 45 and Tables.
The Railroad Retirement Act of 1974, referred to in subsec, (c)(3)(B), is act Aug. 29, 1935, ch. 812, as amended
generally by Pub. L. 93-445, title I, § 101, Oct. 16, 1974, 88 Stat 1305, which is classified generally to subchapter
IV(§ 231 et seq,) of chapter 9 of Title 45. For further details and complete classification ofthis Act to the Code, see
Codification note set out preceding section 231 of Title 45, section 231 t.of Title 45, and Tables.
The Railroad Retirement Tax Act, referred to in subscc. (c)(3)(B), is act Aug. 16, 1954, ch. 736, §§ 3201, 3202, 3211,
3212, 3221, and 3231 to 3233, 68A Stat. 431, as amended, which is classified generally to chapter 22 (§ 3201 et seq.)
of Title 26, Internal Revenue Code. For complete classification of this Act to the Code, see section 3233 of Title 26
and Tables.
The Railroad Unemployment Insurance Act, referred to in subsec. (c)(3)(B), is act June 25, 1938, ch. 680, 52 Stat.
1094, as amended, which is classified principally to chapter 11 (§ 351 et seq.) of Title 45, Railroads. For complete
classification of this Act to the Code, see section 367 of Title 45 and Tables.

Prior Provisions
Provisions similar to those in this section were contained in sections 10501 and 10504 of this title prior to the general
amendment of this subtitle by Pub. L. 104--88, § 102(a).
A prior section 10501, Pub. L. 95--473, Oct. 17, 1978, 92 Stat. 1359; Pub. L. 96--448, title II,§ 214(c)(3)-{5), Oct. 14,
1980, 94 Stat 1915; Pub. L. 103-272, § 4(j)(15), July 5, 1994, 108 Stat. 1369, related to jurisdiction of the Interstate
Commerce Commission, prior to the general amendment of this subtitle by Pub. L. 104--88, § l02(a). See sections

10501 and 15301 ofthis title.

·

Amendments
2008-Subsec, (c)(2). Pub. L. 110-432 amended par. (2) generally. Prior to amendment, text read as follows: "Except
as provided in pllI'llgraph (3), the Board does not have jurisdiction under this part over mass transportation provided
by a local governmental authority."
1996-Subsec. (c)(3)(B). Pub. L. 104-287 substituted "January 1, 1996" for "the effective date ofthe ICC Termination
Actof1995".

Effective Date
Chapter effective Ian. 1, 1996, except as otherwise provided in Pub. L. 104-88, see section 2 of Pub. L. 104--88, set
out as a note under section 701 ofthis title.
·
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